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THE UNITED STATES AND SELF-DETERMINATION: 
PERSPECTIVES ON THE WILSONIAN CONCEPTION 


By Michla Pameran: : 


Į; 
INTRODUCTION 


Ever since the principle of self-determination entered the lexicon of in- 
ternational politics during World War I, American foreign policymakers 
have had to contend with problems revolving around that concept. The 
need to favor one or another claimant, each waving the banner of self- 
determination and invoking the “right to determine its own fate,” continues 
to present dilemmas, often extremely troubling ones, for U.S. decision- 
makers. Examples from recent history come readily to mind. The entire 
post-World War II decolonization process entailed an endless series of such 
dilemmas, and even after formal decolonization was all but completed, 
such nagging issues as Katanga, Biafra, and Eritrea remained, not to men- 
tion the problems of South Africa, Northern Ireland, the Middle East, and 
Indochina. Indeed, even within America’s own imperial domain, the 
United States was faced with the conflicting demands of the Puerto Rican 
nationalists and the majority of the Puerto Rican electorate, the claims of 
the Marianas as against those of Micronesia as a whole,t and demands for 
cultural autonomy on the part of diverse ethnic groups. 

Not surprisingly, perhaps, the latter-day difficulties with the principle 
were largely adumbrated in the Wilsonian period, and it is in an analysis 
of the Wilsonian conception and of the efforts to implement it that one 
may find the roots of the persistent conundrum surrounding self-deter- 
mination. Hailed by Wilson as a guiding principle (if not the linchpin) 
of the peace, self-determination in practice entailed complexities which 
Wilson, by his own admission, had never dreamed of.? 

The term “self-determination” has been rightly associated in the popu- 
lar mind with Woodrow Wilson, although, in fact, he cannot claim true 
paternity but only foster-fatherhood. In origin “a metaphor borrowed 


* The Hebrew University of Jerusalem. This study was completed at the Woodrow 
Wilson International Center for Scholars in Washington, D. C., where the author was 
a Fellow during 1974-1975. 

1 See the report on the recent plebiscite, conducted in the Marianas and resulting 
in a more than three to one vote in favor of a commonwealth-style association with the 
United States on the Puerto Rican model. Washington Post, June 18, 1975; and cf. the 
critical editorial, id. June 21, 1975. 

2 See, e.g., Wilson’s addresses of September 6, 1919 at Des Moines and September 
18, 1919 at San Francisco, in 2 Ray SranxarD BAKER AND WiLL1AM E. Dopp (eds.), 
WAR AND PEACE: PRESIDENTIAL MESSASES, ADDRESSES, AND Pupiic Papers (1917-~ 
1924) 17-18, 259-60 (1927). Hereinafter cited as Baker AND Dopp, WAR AND PEACE. 
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-rom the language of metaphysical speculation,”* the expression gained 
political currency in Socialist circles from the turn of the century on, but it 
Jid not enter into general vogue until about 1917.4 Popularization of the 
term even then owed more to the Bolsheviks than to Wilson,* and in no 
small measure, Wilson’s espousal of the principle of self-determination as a 
zentral element of the peace was reactive to both Bolshevik initiatives and 
wartime exigencies.® 

Nevertheless, the concept of self-determination as a principle of the 
“consent of the governed” had been embraced by Wilson much earlier 
(his own favored expression was “self-government” 7) and he had referred 
to it in relation to the war as early as November 4, 1915. Moreover, al- 
though he does not appear to have used the term “self-determination” pub- 
licly until February 11, 1918 (contrary to popular belief, the expression 
nowhere appears in his Fourteen Points), his addresses of May 27, 1916 
and January 22, 1917, as well as his early wartime addresses, are shot 
through with the ideas which were later to be subsumed by him in the 
catch-all phrase “self-determination.” Thus, “every people,” he had said, 
“has a right to choose the sovereignty under which they shall live.”® And 
“no peace can last, or ought to last, which does not recognize and accept 
the principle that governments derive all their just powers from the consent 
of the governed, and that no right anywhere exists to hand peoples about 
from sovereignty to sovereignty as if they were property.” 1° Above all, 
Wilson’s reputation as the champion of the principle of self-determination 
rests on the fact that, of all the peacemakers at Versailles, he alone publicly 
proclaimed the principle as the lodestar of the peace, and, at least in- 
itially, he was believed. | 

The Wilsonian conception of “self-determination” may, obviously, be 
viewed in a myriad of ways, depending on the angle of the viewer. How- 
ever, three general perspectives appear to have dominated the literature— 


8 Arnold J. Toynbee, Self-Determination, THE QuarTerty Rev. (London), No. 484, 
at 318 (1925). The “language” from which it was borrowed was German, and the 
term used was “selbstbestimmungsrecht.” 

4 Wentworth B. Ofuatey-Kodjoe, “Self-Determination in International Law: Towards 
a Definition of the Principle” (Ph.D. dissertation, Columbia University, 1970), at 41-42. 

§ The Bolshevik slogan was: “Peace without annexations and indemnities on the 
basis of the self-determination of peoples.” The first official statement of war aims to 
employ the term “self-determination” was made by the Russian Provisional Govern- ` 
ment on April 9, 1917, apparently as a result of Soviet pressures. Anno J. MAYER, 
POLITICAL ORIGINS OF THE New DrpLtomacy 1617-1918, at 75 (1959). 

6 See, generally, id. 341-44, 352-53. 

7 See, e.g, 1 BAKER AND Dopp, War AnD FEACE, supra note 2, at 65, 66, 98. For 
Wilson’s thought on self-government, see generally, HARLEY Notrer, THe Onicins 
OF THE ForeIcn Poticy or Wooprow Wi:son, passim, especially 651-52 (1937). 

8In that address he emphasized America’s belief in “the right of every people to 
choose their own allegiance and be free of masters altogether.” 1 Ray STANNARD 
BAKER AND Warum E. Dopp (eds.), THe NEw Democracy: PRESIDENTIAL MESSAGES, 
ADDRESSES, AND Otruer Parers, 369 (1926). Hereinafter cited as BAxER AND Dopp, 
New DEMOCRACY. 

92 id. 187. 10 Jd, 411; see also 414. 
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the “idealist,” “realist,” i “radical” perspectives.*+ Each of these ap- 
proaches is associated, in a significant way, with a particular period in 
recent American history. The ‘ “idealist” critique was perhaps most in vogue 
in the immediate aftermath of World War I, the “realist” approach gained 
widest currency in the two decades following World War II, while the 
popularity of the “radical” view was a post-Vietnam phenomenon. . In so 
far as each of these perspectives is, of necessity, presented as an analytical 
distillate of a diverse literature, a measure of oversimplification, and per- 
haps even distortion, is inevitable. Nevertheless, the basic assumptions 
made by each school of thought continue to characterize the debate over 
the American approach to self-determination. And an examination of 
these assumptions should, therefore, provide a useful vantage point from 
which to revisit the Wilsonian conception of self-determination. A re- 
appraisal of Wilsonian “self-determination” in terms of its own claims, in 
terms of the theoretical flaws which found expression in the attempted ap- 
plication of the principle, may help to explain the disillusionment of the | 

“idealists” and the misgivings of the eee and perhaps also, of, the 
“radicals.” : 


Il. 
Tue “Iprauisr” Perspecrive: Tar Ino. Hap CLAY FEET 


The “idealist” critique was most commonly voiced in the early interwar 
period by disappointed liberals for whom “self-determination” had repre- 
sented a noble ideal betrayed by its major proponent because of his own 
personal shortcomings. For such critics as Harold Nicolson, the ideal of 
self-determination was not flawed; the problem was that the “idol” who 
was to give that ideal reality proved to have “clay feet.”. Self-determina- 
tion, according to this conception, should indeed have formed the central 
aspect of the peace, both because it was just in its own right and because 
it represented an essential guarantee of future peace. As Nicolson claimed, 
it should have been applied “universally, integrally, forcefully, scientifically’; 
instead the conference had produced “patchwork Wilsonism.” The 
“Prophet of the White House” had been “unwilling to call down fire from 
heaven”; he had even displayed a “disinclination to call for memoranda 
from his own experts.” “Paris,” Nicolson added, “was something very dif- 
ferent from Delphi, and when pressed to explain himself our Oracle ended 
all too frequently by explaining himself away.” 1? 

Idealists revelled in pointing up the inconsistencies in Wilson’s imple- 
mentation of his self-determination principle: A sample, but surely in- 
_ complete, list might include the following instances. 


11 The terms “realist” and “radical are here used in the sense in which they are 
employed in JeraLo A. Comms (ed.), NATIONALIST, REALIST, AND RADICAL: THREE 
Views oF AMERICAN DypLomacy (1972). On the “realist” approach to international 
relations, see also Robert L. Rothstein, On the Costs of Realism, 87 Pot. Sonor Q. 
347 (1972). 

12 Harotp NıcoLson, PEACEMAKING 1919, at 70 (1933). 
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Although he resisted Italian claims to Fiume and the Dalmatian coast, 
Wilson, almost “in a fit of absent-mindedness,” handed over more than 
153,000 German-speaking Austrians to Italy by approving the Brenner Pass 
as Italy’s northern frontier. Moreover, German claims to self-determination 
were insufficiently guarded, especially in relation to Polish counterdemands, 
foz which Wilson exhibited too great a solicitude. Even while resisting the 
excreme demands of France with respect to the Saar territory and. the 
Rhineland, he went too far in compromising German sovereignty in those 
aras in favor of French influence. Nor did he apply to Austria the prin- 
ciple he recognized as valid for the Saar: that forcing independence upon 
ar: unwilling people may violate the principle of self-determination as much 
as foisting upon a population an alien sovereignty.** In drawing the Czech- 
German frontier, he permitted the unwilling incorporation of millions of 
German Bohemians into the new state. In general, he allowed the seeds 
of dangerous irredentas of Germans and Magyars in the succession states. 
Furthermore, a whole host of peoples, including the Armenians, Azer- 
beijanis, Koreans, Ukrainians, Ruthenians, White Russians, Georgians, 
Kards, and the people of Montenegro, found their valid claims to self- 
determination forgotten or buried during or shortly after tae Peace Con- 
ference. (The restoration of Montenegro to independent status, it might 
be recalled, had been included in the Fourteen Points.*4) In the Middle 
East, too, the wishes of the Arabs of Syria, as reported by the King-Crane 
ecmmission dispatched by Wilson, were ignored by allowing a French 
mandate over Syria and by espousing Zionist aspirations in Palestine. 
Aad in the Far East, the Shantung settlement represented extreme conces- 
sions to Japan at the expense of Chinese “self-determination.” With respect 
tc German colonies in Asia and Africa, there was again no real commit- 
ment to self-determination. The mandates system was aptly described as 
“the old hag of colonization” which “puts on a fig leaf and calls itself 
mandate”; * and, in relation to the Allies’ own empires, there was not 
even the pretense of a “fig leaf.” Finally, Wilson’s enthusiasm for the lib- 
eration of peoples from alien domination did not encompass the cause of 
Irish independence. 

Responsibility for the failure to toplagen the principle of self-deter- 
mination more consistently is ascribed by the “idealist” primarily to the 
peculiar intellectual and temperamental defects of President Wilson.” 
Most prominent among his failings they consider to be his weakness, art- 


13 See the arguments of Wilson against creating an autonomous Saar territory, cited 
ir. SETH P. TILLMAN, ANGLO-AMERICAN RELATIONS AT THE Paris Peace CONFERENCE 
135 (1961). 

14 It was, according to Stephen Bonsal, one of the Fourteen Points “nearest to Presi- 
dent Wilson’s heart.” Svurrons AND SuPPLIANTS: THE LirrLe NATIONS AT VERSAILLES 
94 (1946). 

15 See TILLMAN, supra note 13, at 219-28. 

16 SALVADOR DE MADARIAGA, THE WorLo’s Desicn 7 (1938); cited in Inis L. CLAUDE, 
Ja., SWORDS INTO PLOWSHARES 321 {3rd rev. ed, 1964). 

17 See, generally, Jonn Mayxarp Keynes, THE ECONOMIC CONSZQUENCES OF THE 
Feace 36-50 (1919). 
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lessness, and inelasticity of mind in relation to his partners around the 
Peace Table who were at once more quick witted, strong willed, and cyni- 
cal. Objectively, it was asserted, the United States was in a strong 
position to carry the day at Versailles since, alone among the protagonists, 
it was unencumbered by the obligations of secret treaties and its active 
support for the peace was at the time deemed indispensible. But Wilson, - 
it is charged, was simply too anxious to be agreeable, and in many in- 
stances was unwilling or unable effectively to do battle on behalf of his 
principles.* Even in the case of Fiume—the one instance in which he 
apparently upheld the principle of self-determination with particular vigor 
—this was done, it is claimed, less out of any consistent dedication to the 
implementation of his ideals than out of pique, petulance, and a realiza- 
tion that he had already compromised too much in other areas.?® 

In the second place, Wilson is charged with being woefully ill-informed 
concerning European geography, history, and traditions, and unprepared 
to compensate for his ignorance by soliciting and following expert advice 
to the extent required. Thus, he subsequently conceded, “it was on the 
basis of insufficient study that I promised Orlando the Brenner frontier.” ° 
And when notified aboard the George Washington of the existence of three 
million Germans in northern Bohemia, he responded with amazement: 
“Why, Masaryk never told me that”; * yet he permitted the three million 
Germans to remain within the borders of the new Czech state. (To the 
people who were being in fact “bartered about from sovereignty to sov- 
ereignty as if they were mere chattels and pawns in a game” 7 it mattered 
little whether this was being done out of malice or out of ignorance!) 
Wilson’s ignorance of details was related, in the view of his critics, to cer- 
tain more general characteristics. First of all, he was comfortable only as 
long as he did not have. to descend from the heights of moral platitudes to 
the world of complex reality. In the words of Keynes: 


He had no plan, no scheme, no constructive ideas whatever for cloth- 
ing with the flesh of life the commandments which he had thundered 
from the White House. He could have preached a sermon on any of 
them or have addressed a stately ‘prayer to the Almighty for their ful- 
filment; but he could not frame their concrete application to the actual 
state of Europe.” 


Secondly, he had too great an enthusiasm for improvisation and too little 
awareness of its dangers.” And finally, he could not perhaps appreciate 


18 Jd, 40. Freud and Bullitt attribute what they term his “femininity of character” 
to his too great “passivity to his father.” Sicmunp FRreup anp Wium C. BULLITT, 
THomas Wooprow WILSON: A PSYCHOLOGICAL Stupy passim (1966). 

19 See the views cited in BoNSAL, supra note 14, at 104. 

20 Charles Seymour, Woodrow Wilson and Self-Determination in the Tyrol, 38 
Viera Q. Rev. 582 (1962). 

21 Charles Seymour, The Paris Education of Woodrow Wilson, 32 id. 583 (1956). 

22 See Wilson’s speech of February 11, 1918, 1 Baxer anp Dopp, War AND PEACE, 
supra note 2, at 182. 

23 KEYNES, supra note 17, at 39; and see Seymour, supra note 21, at 584-85. 

24 Id. 584. For a glorification by Wilson of American improvisation, see 1 BAKER 
AND Dopp, WAR AND PEACE, supra note 2, at 82-88. 
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the extent of his ignorance because, out of combined naivete and moral 
ar-ogance, he genuinely believed himself to be the corporal embodiment 
of the “general will” of mankind, instinctively evoking or mirroring the 
‘deepest desires of humanity.” 

Critics of Wilson’s “double standard” im matters of self-determination 
heve also noted his unequal sympathies for different nationalities (Poles, 
Yugoslavs, and Czechs, for example, were favored, while Germans, Aus- 
trans, and Irish were not); ** they have sought to trace the differential 
treatment to chance, personal quirks, or personalities (e.g., the charm of 
Pederewski),?” domestic political imperatives (e.g., the need for Polish- 
American support in the 1916 elections), and Wilson’s inability, in fact, 
despite his assurance of impartial justice to treat friend and foe alike (the 
Amstrian Tyrolese could be conceded to Italy, but not the Yugoslavs of 
Fame ).”° 

Wilson’s obsession with the idea of the League of Nations has also been 
blamed by the “idealists” for much of his willingness to forego application 
of the “self-determination” principle in specific instances. Ever more con- 
vinced that the League was the essential “permanent” prop of the future 
peace and that it would rectify all the wrongs and distortions which were 
“tsmporarily” incorporated in the Peace Settlement,*° Wilson could readily 
justify the Shantung settlement * and his failure to concern himself with 
tke Irish problem. The League would in the future take up the griev- 
arces of the Chinese and the Irish, but in the meantime it was essential 
nct to alienate the Japanese and the British.’ As Nicolson charged, Wil- 


25 See Seymour, supra note 21, at 584. As an illustration of Wilson’s belief that he 
wes the spokesman for the “silent mass of mankind everywhere,” see 2 BAKER AND 
Dopp, New Democracy, supra note 8, at 413. i 

26 Seymour, supra note 21, at 584; and see Daniel P. Moynihan, Was Woodrow Wil- 
so2 Right? 57 Commentary 30 (1974). 

27 See Seymour, supra note 20, at 568; and Lours L. Gerson, Wooprow WyLson 
AXD THE REBIRTH oF PoLanp 1914-1920: A STUDY IN THE INFLUENCE ON AMERICAN 
Pcucy or Minorrry Groups or Foreicn Orm Ch. 6 (1953). 

28 See GERSON, supra note 27, passim. Winston Churchill, commenting on Wilson’s 
unequal handling of the Fiume and Polish questions, asserted: “Cynics pointed to the 
fast that Italian emigrants to America usually return without acquiring voting rights, 
waile the Polish vote was a formidable factor in the domestic politics of the United 
States.” 4 Tae WorLp Crisis, 1918-1928, THe AFTERMATH 219 (1929). But, as 
Tilman notes, Churchill was misinformed about the habits of Italian-Americans. Supra 
ncte 13, at 208. Wilson’s failure tc woo the Irish-American vote could be attributed 
to his recognition that that vote was lost to him in any event. See, e.g., H. C. F. BELL, 
Vooprow WILSON AND THE Prope 202 (1945). 

29 Wilson’s own attempts to distinguish between Italy’s northern and eastern fron- 
tiers offer some basis for this accusation. See, e.g, 1 Ray STANNARD BAKER, Wooprow 
WILSON AND WORLD SETTLEMENT 275 { 1922). 

30 Despite noninclusion of Wilson’s draft provision on self-determination in the Cove- 
nent, Wilson retained his faith in the League as the rectifier of old wrongs and legiti- 
mzer of new demands relating to self-determination. See the discussion in section V, 
iira. 

81 See TILLMAN, supra note 13, at 3493—41. 

22 In fact, the Irish question placed Wilson in a peculiar dilemma with respect to 
actualization of his League of Nations idea—a dilemma which he probably did not 
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son had, in effect transferred his faith from the Fourteen Points to the 
Covenant, and the latter had become for him “the boxroom in which he 
stored all inconvenient articles of furniture.” 33 

There is undoubtedly a measure of validity in much of the idealist cri- 
tique of Wilson’s “double standard” on self-determination. As Birdsall, 
speaking of the Keynesian thesis of the Carthaginian peace, observes: “This 
is caricature, not history, but like most successful caricature it has enough 
verisimilitude to be plausible.” ** Wilson undoubtedly exhibited, and acted - 
upon, appalling ignorance in certain cases, most notably in relation to 
Southern Tyrol. He did appear, for whatever reason, to favor certain 
nationalities over others; and his faith in the role of the League of Nations 
with respect to future cases of self-determination was, in view of the need 
for unanimity in that body, self-deceptive, to say the least. Nevertheless, 
the “idealist” critique is itself open to serious criticism, primarily because 
it is premised on an unrealistic and unrealizable counsel of perfection. 
Preoccupation with Wilson’s failures rather than his successes Hows from 
a perspective which views all compromises and concessions as “betrayals 
of principle.” In fact, Wilson himself may have been largely responsible 
for being evaluated in this manner because he insisted on “wrapping up 
necessary compromises in the language of general principles” 3 and be- 
cause, as Carleton notes, his tendency “to arouse expectations beyond lit- 
eral fulfillment has frequently resulted in his being measured not by the 
ordinary standards of history but by his own loftier ones.” ** The well- 
known record of Wilson’s achievements on behalf of the principle of self- 
determination could readily be used to offset the idealists’ list of his “be- 
trayals.” Appearing on the “credit” list would surely be his stands on the 
issues of the Rhineland; the Saar territory (regarding which the British 
were prepared to compromise); *? the tool of the plebiscite, used more 
widely and systematically than ever before, even if not as extensively as 
the idealists would have wished; ** and the mandates system, which, for all 
its imperfections, may well have facilitated the subsequent universalization 
of the principle of self-determination to embrace colonial areas and which, 
but for Wilson’s successful resistance to the vigorous annexationist demands 
of the British Dominion ministers, would surely have been adopted in a 
more emasculated form.*® Additionally, it might be noted that Wilson did 


recognize until too late. In his anxiety to ensure British support for the League by 
treading gently on the Irish question he alienated the Irish-American support which, as 
it turned out, was required for U.S. adoption of the Covenant. 

83 NICOLSON, supra note 12, at 204. 

34 PAuL BIRDSALL, VERSAILLES TWENTY YEARS AFTER 6 (1941). 

85 Hajo Ho.tporn, THE PoLrricaL CoLLapsE oF Europe 103 (1951). 

86 William G. Carleton, A New Look at Woodrow Wilson, 38 Vincinta Q. Rev. 559 
(1962). 

87 TILLMAN, supra note 13, at 176-93. 

38 See, in general, SARAH WAMBAUGH, PLEBISCITES SINCE THE WorLD War (1933). 
On the reasons for Wilson’s initial reluctance to accede to German and British de- 
mands for a plebiscite in Upper Silesia, see infra note 108 and accompanying text. 

39 See, in general, SOLOMON SLONIM, SOUTH WEST AFRICA AND THE UNrrep NATIONS: 
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in fect rely quite extensively on commissions of experts in determining 
boundaries,*® sometimes in the face of British opposition; ** and, when he 
over-ode expert advice, this was done at least in some instances (e.g., Dan- 
zig and Smyrna) in order to accord greater weight to the ethnographic 
factcr,.* 

Beyond this, some of the instances which are seen by critics as denials of 
self-determinatoin might, on a different view, be deemed affirmations of 
the principle. Inclusion of the Sudetenland in Czechoslovakia might be 
justiied on the grounds that Czech self-determination would be negated 
unless the new state were permitted to be economically viable and strate- 
gically detensible.** Self-determination for the Jews in Palestine could be 
seen as a sui generis application of the principle to a people with unique 
histcric-religious claims to the territory in the past.** 

Furthermore, the idealists, in their zealousness for self-determination, 
have overlooked other countervailing considerations which might equally 
be viewed as important matters of principle related to the stability and 
durability of the peace. Economic, strategic, and historic considerations 
could all be translated into the language of principles, and the expert 
commissions themselves freely took these into account alongside ethno- 
graphic factors.*® Moreover, as noted by Wilson, in his defense of the 
Shantung settlement, “this war had been fought in part because of the 
refusal to observe the fidelity which is involved in a promise, because of 
the failure to regard the sacredness of treaties.” —and Japan did have a 
strong legal case against China according to the prevailing international 
lega norms.*? 


AN INTERNATIONAL MANDATE IN DispuT= Ch. 1 (1973). On the question whether 
self-Cetermination was the goal for all colonies, see section V, infra. 

40 See, €g, TILLMAN, supra note 13, at 83-84. But cf. id. 212, and ALFRED COBBAN, 
THE Nation STATE AND NATIONAL SELF-DETERMINATION 61 (1970), where it is noted 
that expert commissions were resorted to mainly in respect of the claims of small 
powers regarding which the United States and Britain were truly impartial. Wilson 
appacently placed greater reliance on experts than either did Lloyd George or Clemen- 
ceau. See Epwarp MANDELL House anp CHARLES SEYMOUR (eds.), Waar REALLY 
HAPrENED aT Panis 456-57 (1921). 

41 ¥.g., with respect to Western Thrace, Wilson based himself on the ethnographic 
and economic considerations adduced by his experts and upheld the Bulgarian against 
the Greek claims; the latter had been favored by the British. Truman, supra note 
13, aż 387. 

42 'd, 202, 366-67. . 43 See Seymour, supra note 21, at 591-92. 

44 3ee, e.g., the remarks of Brandeis, cited in TiLLMAN, supra note 13, at 226; and 
the explanations of William Linn Westermann (Chief of the Near Eastern Division of 
the American Peace Commission), in House AnD SEYMOUR, supra note 40, at 177 
and 466. 

45 See, e.g., with respect to the frontiers of Italy and the Balkans, 3 Baxenr, supra 
note 29, at 35 and 37; and House AND SEYMOUR, supra note 40, at 460. 

46 Address of September 4, 1919 at Indianapolis, 1 BAKER anp Dopp, WAR AND 
PEACE, supra note 2, at 618. 

47 TILLMAN, supra note 13, at 315, 333-35. “Unequal” treaties and treaty obliga- 
tions exacted under duress were not assumed to be invalid under the international law 
of the time, 
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Not only do Wilson’s idealist critics play down his not inconsiderable 
triumphs in upholding the principle of self-determination, they also mini- 
mize the difficulties and degree of “giveness” which he encountered. “Self- 
determination” was, after all most often “determined” by the “selves” con- 
cerned, rather than received by them as a gift of the Paris Peace Confer- 
ence. It is frequently forgotten that Point X of the Fourteen Points had 
spoken only of autonomy for the nationalities of the Austro-Hungarian em- 
pire and that independence had been achieved largely by those national- 
ities’ own efforts. The demands of the French and Italians, who, accord- 
ing to Cobban, would have preferred to confine the principle of self-deter- 
mination to Utopia, were not so readily dismissed as the idealists assume. 
And, as for Wilson’s failure to universalize the principle so as to include 
Ireland and the Allies’ own dependent territories, it is worth recalling 
Wilson’s own response: 


We were sitting there with the pieces of the-Austro-Hungarian Empire 
in our hands. ... We were sitting there with various dispersed assets 
of the German Empire in our hands... but we did not have our own 
dispersed assets in our hands . .. and therefore we had often, with 
whatever regret, to turn away from questions that ought some day to 
be discussed and settled and upon which the opinion of the world 
ought to be brought to bear.* 


His faith in the League of Nations as the forum for future discussion and 
settlement of those questions was certainly naive,®° but an overly optimistic 
assessment of the potentialities of the League had been shared by most 
idealists of the time. 

Quite apart from the obvious criticism of the idealist critique for being 
precisely that—too idealistic and detached from the realities of interna- 
tional relations—the principal difficulty with this perspective is that the 
problem of the “double standard” is never traced to any inherent ambigu- 
ities in the concept of self-determination. As noted, Wilson, rather than 
his ideal, remains the chief culprit. 


II. 


THE “REALIST” PERSPECTIVE: THE MORALIZING PHILOSOPHER 
AND THE “PHTLOSOPHER-KINGS” 


The “realist” is not guilty of this fallacy. He sets out from the opposite 
premise: the concept of self-determination was not, and can never be, an 
ideal capable of universal application. It is in essence an impractical 
moralistic slogan with pernicious implications which should have been, 


48 See the official American reply to the Austrian Government of October 18, 1918, 
in I BakER AND Dopp, WAR AND PEACE, supra note 2, at 281-82. 

49 Address of September 4, 1919 at Indianapolis, id. 616-17. 

50 However, cf. the statement of Lloyd George (who has not generally been accused 
of similar naivete) to the House of Commons, in which he affirmed his faith that the 
League would “remedy .. . repair, and . . . redress” the imperfections of the peace 
settlement. 1 THe Trur ABOUT THE Peace Treaties 734 (1938). 
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but were not, properly thought through in advance. From this perspective, 
both the difficulties experienced by Wilson in his attempts to implement 
the principle and the subsequent criticisms levelled against his performance 
were entirely predictable, and indeed inevitable. Lansing’s contemporary 
critique is very much in point and bears extensive quotation. 


TER pian may set in motion a distorted conception of the truth, 
a false idea of rights or an impracticable theory of action, leading to 
evil consequences. ... 


... If a phrase is open to the danger of inaccurate definition or of 
wrongful application it ought never to be given currency, however 
certain it is to gain popular approval and applause. 


.. . Fixity of national boundaries and of national allegiance, to- 
gether with political stability, would disappear if this principle [self- 
determination] were uniformly applied. Impelled by new social con- 
ditions, by economic interests, by racial prejudices and by the various 
forces which affect society, change and uncertainty would result from 
an attempt to follow the principle in every case to which it is pos- 
sible to apply it. Such an attempt would be folly. It is apparent, 
therefore, that the assumption that self-determination is a right in- 
herent to mankind is a menace to peace in the world, because it ex- 
cites false hopes and produces political unrest that may develop into 
open resistance to established authority. 


... It is an evil thing to permit the phrase to continue to dwell in 
the minds of men as expressing a principle having the apparent sanc- 
tion of the civilized world, when it has been in fact thoroughly dis- 
credited and will always be cast aside whenever it comes in conflict 
with national safety, with historic political rights or with economic 
interests affecting the prosperity of a nation.™ 


Already during the Paris Peace Conference, Lansing had recorded his 
misgivings in his diary: 

When the President talks of “self-determination” what unit has he 
in mind? Does he mean a race, a territorial area or a community? 
Without a definite unit which is practical, application of this principle 
is dangerous to peace and stability. ... : 


The more I think about the President’s declaration as to the right 
of “self-determination” the more convinced I am of the danger of put- 
ting such ideas into the minds cf certain races. It is bound to be the 
basis of impossible demands on the Peace Congress and create trouble 
in many lands. 

... The phrase is simply loaded with dynamite. It will raise hopes 
which can never be realized. It will, I fear, cost thousands of lives. 
In the end it is bound to be discredited, to be called the dream of 
an idealist who failed to realize the danger until too late to check 
those who attempt to put the principle in force. What a calamity the 
phrase was ever uttered! What misery it will cause! *? 

The latter-day “realist” would sukscribe to Lansing’s critique but would 


3 «¢ 


see the problem in broader perspective. For him, Wilson's “sloganeering” 


61 Robert Lansing, Self-Determination. Sarunpay Eventnc Post, April 9, 1921, 
at 6-7, 101-02. 
52 Cited id. 7. 
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with respect to “self-determination” is but a prime exemplar of a more 
general American “legalistic-moralistic” approach to foreign policy—an 
approach which substitutes pious utterances for frankly pragmatic policy 
aimed at realizing the objective “national interest” of the United States. 
Similarly, that penchant for sermonizing which Freud and Bullitt attributed 
to the individual pathology of Thomas Woodrow. Wilson, the “realist” would 
see as part of a more general pathological syndrome characteristic of the 
American body politic. Many of the complaints directed by the idealists 
against Wilson gua individual should thus really be addressed, accord- 
ing to the “realists,” to Wilson qua American archetype of the Moralizing 
Philosopher in Politics. 

Wilson’s ignorance of the European reality to which his principle of self- 
determination was to apply and his unawareness of the future implica- 
tions of the concept were but corollaries of the manner in which the policy 
was conceived and proclaimed. No careful calculus based on ends and 
means preceded its enunciation; it had remained an abstract concept wait- 
ing for the “reality-testing” of the Paris Peace Conference. When, unavoid- 
ably, the aspirations of certain groups for self-determination continued un- 
fulfilled, Wilson’s sincere but naive and misguided idealism was, quite 
naturally, mistaken for hypocritical cant or weak-kneed submission to his 
more forceful cohorts at the Peace Conference. Inevitably, in the course 
of concretizing the abstract, pragmatic economic and strategic considera- 
tions were taken into account. But, the “realists” contend, whereas they 
should have been considered initially, boldly, and systematically, they were 
dealt with only haltingly, spasmodically, and incoherently.** 

Like the idealist, the “realist” deplores the intrusion of domestic politi- 
cal considerations into the question of whose claim to “self-determination” 
is to be favored, but he does so on the basis of a diferent set of premises. 
Conceiving of self-determination as a moral imperative with universal ap- 
plicability and unaware of the problematic nature of claims to self-deter- 
mination, the idealist rejects any attempt by domestic pressure groups to 
interfere with the objective and just implementation of the ideal. On the 
other hand, the “realist” recognizes only too well that the “self” is not a 
self-evident entity and that claims regarding self-determination are gen- 
erally conflicting, so that the crucial question posed is whose claim is to be 
preferred, and how. That question, according to the “realist,” should be 
determined solely by reference to the objective “national interest,” and no 
scope should be allowed for internal political pressures favoring the in- 
terests of one or another of the claimant “selves” (e.g., Polish-American 
pressure with respect to Poland, Irish-American pressure for Ireland, etc.). 
Permitting such pressures is deemed to be particularly invidious in a 
“nation of nations.” 

The “realist’s” opposition to countenancing a role for domestic pressure 
groups in relation to claims to self-determination, it should be noted, is 
consonant with his more general elitist bias in respect of foreign policy- 


58 See, in general, the criticism of Cobban in this regard, supra note 40, Ch. 4. 
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miking.** Foreign policy, the “realist” maintains, ought to be made by 
exerts in contemplation of the objective “national interest.” The image of 
th= “philosopher-king” is probably never very far from his mind. Some- 
wkat paradoxically, his awareness of the subjective and relative nature of 
“self-determination” is not matched by a recognition of the no less sub- 
jective and relative nature of the “national interest.” 

Against the “realist” critique of Wilsonian self-determination, it may be 
urzed that it does not perhaps give due credit to the very “realistic” (ie. 
pcwer-political) considerations involved in both the genesis and applica 
ticn of the principle. In the context of World War I, where unfulfilled 
nationalistic aspirations were among the major contributing factors to the 
outbreak of war and where wartime developments dictated the need to 
raly the support of subject nationalities and counter the peace slogans of 
the Bolsheviks, Wilson’s call for “self-determination” filled, it might be said, 
a very realistic, pragmatic purpose. It represented an attempt to cause 
maximum disunity amongst the enemies and maximum unity among the 
Alies. Furthermore, the portrayal of Wilson as a naive, starry-eyed 
idealist may be overdrawn also with respect to his implementation of the 
praciple of “self-determination.” Concern for alleviating the grievances 
of newly awakened nationalities could be as readily justified on practical 
as on idealistic grounds.** The support cf Lloyd George for the self- 
decermination principle was largely premised on the former grounds.” 
Sinilarly, Wilson’s concern, in several instances, for not creating large 
' dangerous irredentas, as in the Rhineland, was explainable in relation to 
pragmatic considerations. The desire to keep the Japanese Pacific Islands 
urcortified apparently played a considerable role in Wilson’s insistence on 
uriversalization of the “no annexation” principle and adoption of the class 
“C? mandates compromise.** And perhaps the desire to deny Silesian ore 
to the Germans was a factor in Wilson’s initial reluctance to allow a plebes- 
cite in Upper Silesia.’ 

‘Whether or not the “realists” unjustifiably credit Wilson with too little 
“realism,” they do diagnose accurately the root of Wilson's difficulties in 
the matter of self-determination: the problern of identification of the “self,” 
anid the untenability of any attempt at impartial universalization of the 
seE-determination — Where the critique becomes more ques- 


= On the elitist bias of the “realists” (especially of realist-practitioners) and their 
“urderlying contempt for the manner in which democracies make foreign policy,” see 
Rowhstein, supra note 11, at 353-54. 

S See, in general, the Report of the: American Inquiry to Wilson regarding “War 
Aims and Peace Terms,” in 3 Baker, supra note 29, at 23-41. 

In his speeches Wilson frequently cited practical considerations in this connec- 
tior. See, e.g, 1 Baker AnD Dopp, War AnD Prace, supra note 2, at 51, 542, 597- 
98; 2 id. 91, 278. 

- & See TILLMAN, Supra note 13, at 32, 404. 

B See SLONIM, supra note 39, at 18~19; see also TILLMAN, supra note 13, at 98-100; 
anc RusseLL H. Firrmip, Wooprow WILSON AND THE Far East: THe DIPLOMACY OF 
THI SHANTUNG QuEsTiIon 120-39 (1952). 

© The argument was pressed by House. See Bowsar, supra note 14, at 127, 129-30. 
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tionable is in its prescription for the process by which the United States 
ought to arbitrate between the conflicting claims which inevitably arise. 


IV. 


THE “RADICAL” PERSPECTIVE: THE LEGATEE OF THE 
ORDERLY BREAKUP OF EMPIRES 


The “radical” would agree with the “realist” in perceiving Wilsonian 
self-determination as representative of a broader range of American for- 
eign policy but would disagree as to the contours and content of that 
policy. Where the “realist” sees (and regrets) “legalism-moralism-ideal- 
ism,” the “radical” sees (and deplores) the “economic imperial imperative” 
and the “Open Door.” Wilsonian self-determination, the “radical” would 
argue, was never the absentmindedly conceived slogan of an impractical 
idealist; nor was it, as the idealists contend, a noble standard betrayed by 
its main flagbearer. Rather, it represented a conscious, eminently prac- 
tical policy of extending America’s economic domain by means of the 
orderly breakup of political empires. 

The American tradition in foreign policy, according to the “radicals,” 
has ever aspired to the breakup of other states’ political empires, for the 
simple reason that such empires generally closed the doors to American 
economic penetration. The United States did not, as a rule, seek politi- 
cal empire for itself, except for the temporary “aberration” following the 
Spanish-American War and the incidental acquisition of strategic bits of 
empire for the purpose of maintaining the economic empire. The Ameri- 
can goal has always been to replace political imperialism with its own 
brand of economic imperialism or neocolonialism. For this purpose, the 
United States deems it important to ensure that the breakingup process 
be orderly and that it not bring in its train the upheavals of social revolu- 
tion which, even more than empires, would adversely affect American 
economic interests.°° 

Seen against this backdrop, the variegated aspects of Wilson’s self- 
determination policy, it is claimed, fall neatly and rationally into place. 
The “no annexation” proposal—the other side of the “self-determination” 
coin—was genuine: the United States was not in the market for annexa- 
tions and wished to deny new territorial acquisitions to others. The true 
significance of the mandates system lay not in any generalized application 
of the principle of self-determination to colonial peoples (at best, such 
application was envisaged only as a long-term contingency ®t) but in the 
provision for the “Open Door” in the case of Class A and B mandates. 
The essential point was to ensure that German commercial exclusivism not 
be replaced by similar Allied exclusivism. Equally, self-determination for 


80 See, generally, the views excerpted in Comas, supra note 11. On Wilson’s insis- 
tence that the breakup of empires be orderly and his simultaneous opposition to the 
forces of reaction and Bolshevist revolution, see N. Gorpon Levin, JR., Wooprow WIL- 
SON AND Wor.p Porres: AMERIcA’s Response TO War AND Revo.urion (1968). 

61 For a contrast between Wilson and Lenin in this respect, see id. 248-49. 


14 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


the component units of the Austro-Hungarian empire may be viewed as 
economically. profitable for the United States, provided, of course, the new 
states retained free enterprise systems and did not embrace Bolshevism. 
Indeed, fear of Bolshevism, as an external and internal threat to Europe, 
is considered by “radicals” to have been a major determinant of Wilson’s 
self-determination policy. The need to meet nationalist aspirations could 
be justified as a means of averting Bolshevik revolutions, for, as Wilson 
himself noted, “men in despair destroy governments... [and] run amuck.” ® 
To the extent that concessions were made to German self-determination, 
these too may have been prompted by a desire to forestall Bolshevist in- 
fluence in Germany." Moreover, the special sympathy and solicitude 
whch Wilson and House displayed for Poland may be explained, in large 
measure, by their felt need to ensure a Poland strong enough to constitute 
a karrier against Bolshevik inroads." Wilson’s subsequent misgivings con- 
ceraing Polish militarism and expansionism, again, were due to his realiza- 
tion (along with that of his advisers, Generals Bliss and Kernan) that such 
activities might well exacerbate the Bolshevist threat in Eastern Europe. 
In explaining the basis of Wilson’s self-determination policy, “radicals” 
are wont to note, too, Wilson’s interventionist policies in Mexico, the Carib- 
been, and, for a while, in Russia. Measured by the abstract ideal of 
seli-determination, “radicals” would argue that these interventions appear 
as clearly blatant contradictions, for they negate the right of the people 
of those states to determine their own fates. But when viewed in rela- 
tioa to Wilson’s overall purpose in promoting the principle of “self-deter- 
mination,” the apparent paradox becomes readily explicable. In both in- 
staaces, the important motivation was “making the world safe for business,” 
and especially, American business. Thus, Wilson’s statement that he in- 
tecded to secure for Mexico, insofar as possible, “better government under — 
which all . . . business . . . will be safer” ® is particularly illuminating. 
Moreover, it is clear that Wilson was very far from embracing within his 
comception of “self-determination” any notion of “economic self-determina- 
tion.” To Wilson, with his Lockean world view and its sanctification of 
private property, the idea of expropriations violated the mos: fundamental 
principles of political ethics.°* Nevertheless, Wilson was apparently quite 
aware of the extent to which capital penetration constituted a form of con- 
qu2st, and to that extent, presumably, entailed a measure of negation of 


@ See, generally, Levin's incisive treatment of the Wilsonian approach to Bolshevism 

in :elation to Eastern Europe, id. Ch. 6. 

e Address of September 10, 1919 at Bismarck, North’ Dakota, 2 Baxer anp Donn, 
WER AND PEACE, supra note 2, at 91. 

€s See, e.g., LEVIN, supra note 60, at 192; and see memorandum by General Bliss 
in 3 BAKER, supra note 29, at 449-57. 

& See LEvIn, supra note 60, at 184; and cf. TELMAN, supra note 13, at 151. 

& Levin, supra note 60, at 190-91. 67 Cit2d in Norrer, supra note 7, at 275. 
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“self-determination.” He had himself stated: 


A country is owned and dominated by the capital that is invested in 
it. I do not need to instruct you jonl i in that fundamental idea. 
In proportion as foreign capital comes in amongst you and takes its 
hold, in that proportion does foreign influence come in and take its 
hold. And therefore the processes of capital are in a certain sense 
the processes of conquest.® 


Perhaps the main difficulty with the “radical” perspective on Wilsonian 
“self-determination” is that it is premised on what appears to be a too 
selective use of evidence, coupled with axiomatic presuppositions con- 
cerning Wilson’s motives. It is doubtless possible to cite Wilsonian allu- 
sions, especially during his western tour, to the importance of the economic 
factor in the peace "° and the dangers of Bolshevism. But to move from 
those allusions to the conclusions which “radicals” draw regarding the cen- 
trality of these considerations in Wilson’s self-determination policy requires 
an enormous amount of “reading between the lines,” and an act of faith. 
For every Wilsonian statement everring the importance of American com- 
mercial expansion, and he himself almost invariably prefaced such state- 
ments with the caveat that he did not “like to put the thing on that plane,” 1? 
one can readily cite innumerably more statements that highlight the sub- 
ordination, in Wilson’s mind, of markets to ideals, of property rights ‘to 
human rights.7* It might also be of interest to note that Wilson strongly 
disparaged Hay’s Open Door policy, stating: “They did not make the 
least effort to save the rights of China; they only tried to save the com- 
mercial advantages of the United States.” 1% Moreover, the rights of the 
people of Mexico and the states of Central America to enjoy constitutional 
self-government and true self-determination probably dominated Wilson’s 
thoughts more than did the need to guard American business interests in 
those countries.** Nor does the evidence point to Bolshevism as an over- 


69 Address of January 6, 1919 at Turin Philharmonic Club, 1 Baker anp Dopp, War 
AND PEACE, supra note 2, at 383. 

70 See, e.g., 2 id. 20, 55-56, 62—63, 82-93, 127, 146, 176, 219-20, 252. 
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riding consideration in the policy decisions concerning self-determination. 
Isather, it is at least arguable that the “self-determination” ideal exercised 
= constraining influence on American anti-Bolshevism.** The “radical” 
thesis, in fact, assumes more than it explains or proves: that Wilson, con- 
siously or perhaps unconscicusly, was acting as an agent of American 
capitalist imperialism. If this cannot be disproved, neither can it be 
proved, for it is based on a substitution of Marx for the idealists’ Freud. 

It is undoubtedly true that “economic self-determination” was not en- 
compassed within the scope of the Wilsonian ideal. And it is equally true 
that it is difficult to square some of Wilson’s actions in Latin America with 
Lis principle of self-determination. But the explanations for this need not 
Ee sought necessarily in Marx or Freud; they may be traced equally to 
the nature of Wilson’s principle of self-determination, the inescapable sub- 
jectivity entailed in applying the concept, and the human failing of in- 
consistency. 


V. 


WILSONIAN SELF-DETERMINATION REVISITED: IN SEARCH 
OF THE “SELF” AND THE “DETERMINATION” 


If one leaves to one side both Freud and Marx and approaches Wilsonian 
solf-determination as a matter of rationale rather than rationalization, one 
ciscovers in the concept numerous ambiguities and internal inconsistencies. 
The crux of the problem was well expressed by Sir Ivor Jennings in 1956: 


Nearly forty years ago a Professor of Political Science who was also 
President of the United States, President Wilson, enunciated a doc- 
trine which was ridiculous, but which was widely accepted as a sen- 
sible proposition, the doctrine of self-determination. On the surface 
it seemed reasonable: let the people decide. It was in fact ridiculous 
because the people cannot decide until somebody decides who are 
the people.’ l 


To this central problem of identifying the “self” which is to do the “deter- 
nining” one must add the further questions: what, when, and how will it 
determine. As Verzijl observes, “not only does the asserted right [of self- 
determination] lack a specified and even specifiable holder, but its sub- 
stantive contents and the extent of its possible operation are also floating 
in the air.” 7 

The seeds of the difficulty are discernible in the genesis, development, 
end application of the Wilsonian idea of self-determination. l 

As noted earlier, the term “self-determination” was borrowed by Wil- 
son, but it came to incorporate and largely replace his own favored ex- 


cictators was not necessarily disadvantageous. I am grateful to Professor Oliver J. 
Lissitzyn for drawing my attention to this point. i 
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pression “self-government.” "° Wilson had used the latter term ever since 
his professorial days, and it had for him an imprecise dual connotation. 
On the one hand, it implied the right of a population to select its own 
form of government, yet, on the other hand, it also strongly suggested that 
self-government must be a continuing process and must therefore be syn- 
onymous with the democratic form of government.: A similar ambiguity 
surrounded the cognate idea of “consent of the governed.” It was, fur- 
thermore, unclear as to how universally applicable “self-government” was. 
From an initial position in which he believed the capacity for self-govern- 
ment to be confined to the English-speaking world, Wilson apparently came 
to posit such a capacity in all people. “When properly directed,” he 
stated, “there is no people not fitted for self-government.” ** But “proper 
direction” was deemed crucial and self-government was not to be given 
prematurely." Wilsons prewar thought on self-government was thus a 
vague amalgam of what may be termed “internal self-determination” (the 
freedom to chose one’s own form of government), universal democracy, 
and the tutelage of primitive peoples toward ultimate self-rule. The break- 
up of empires on the basis of the principle of nationality was not then 
in contemplation; nor did the concept of “self-government” embrace any 
general notion of “external self-determination,” ie., the right of every 
“people” to choore its own political allegiance and to be free of “alien” 
sovereignty. Both ideas came to figure prominently only as a result of 
the outbreak of the war and subsequent developments. 

The “principle of nationalities,” which during the war was used either 
interchangeably or in close association with “the right of people to deter- 
mine their own fate,” ** was probably one for which Wilson had not had 
a natural affinity. The “self” in Wilson's “self-government” was not neces- 
sarily the “nation” of continental Europe. Indeed, many indications point 
to a more atomistic and less historic view of the “nation” than was preva- 
lent in Europe and a negative assessment by Wilson of European-type 
nationalism. Thus, he had contrasted unfavorably the German concept 
of the “volk” as a community of blood and of origin with the Anglo- 
American view of the “nation” as a “community of organization, of life, 
and of tradition.” °° Similarly, he had exhibited a marked preference for 
the values of the American Revolution and its British-derived notion of 
“the consent of the governed” over the ideal of the French Revolution, 
“the sovereignty of the people.” ®* But the war served to throw into high 


te See supra note 7. 
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relief the question of subject nationalities, and, as a result, new elements 
were superimposed upon Wilson’s original concept of “self-government,” 
thus multiplying the original ambiguities. Wilson began to include as a 
matter of “consent of the governed” the right of people to choose their 
own sovereignty and their own allegiance and not to be handed about 
“f-om sovereignty to sovereignty as if they were property.” *? The problem 
of “external self-determination” was becoming more prceminent in his 
tkought, but it was still not clear that the “self” which wes to free itself 
from “alien” rule was synonymous with the “nation.” Self-determination 
dd not necessarily require the coincidence, in so far as possible, of the 
ethnographic and political maps. Wilson’s early espousal in January 1917, 
even prior to the U.S. entry into the war, of the cause of Polish inde- 
p2ndence ** was exceptional in this regard. For the subject nationalities 
ot Europe as a whole he prescribed at first only a guarante2 of “inviolable 
security of life, of worship, and of industrial and social development,” ® 
aid, going a step further in the Fourteen Points, “the fresst opportunity 
o? autonomous development.” ® A month prior to his Fourteen Points ad- 
d-ess, Wilson had referred to the need to deliver the people of Austria- 
Eungary “from the impudent and alien dominion of the Prussian military 
aad commercial autocracy” and had averred: “we do not wish in any way 
te impair or to re-arrange the Austro-Hungarian Empire. It is no affair 
o2 ours what they do with their own life, either industrially or politically. 
Ve do not purpose or desire to dictate to them in any way. We only 
Cesire to see that their affairs are left in their own hands, in all matters, 
geat or small.”* At that point, then, Austria-Hungary was the “self,” 
Germany was the “alien,” and the United States was intervening to assure 
taat the Austro-Hungarian “self” would indeed be free to determine its own 
fate. Very shortly thereafter, in the Fourteen Points, the goal of the United 
States changed: its intervention was now directed at altering the internal 
form of the Austro-Hungarian empire in favor of a federalist solution. 
“Dur policy,” the report of the Inquiry, upon which the Fourteen Points 
was based, declared, “must . . . consist first in a stirring up of nationalist 
ciscontent, and then in refusing to accept the extreme logic of this dis- 
content which would be the dismemberment of Austria-Hungary.” ° The 
ultimate goal remained, however, the encouragement of “independence 
from Berlin in foreign affairs.” °° Neither the identity of the “self” ( Austria- 
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Hungary or each of the subject nationalities) nor what the “self” was to 
determine (minority rights, autonomy, political independence, or inde- 
pendence in the direction of foreign affairs) was very clear at this point. 
The nationalities themselves, coupled with the failure of American at- 
tempts to reach a separate peace with the Hapsburg empire, did much to 
clarify this question; and, as Holborn notes, the final seal on Wilson’s 
earlier policy was placed by “the curious de jure recognition of the Czecho- 
slovak committee of Masaryk and Benes.” ** However, as will be seen, in 
a very real sense, the thorniest problems inherent in the principie of “self- 
determination” were only beginning to surface. 

Before turning to those problems, it is worth noting two further motifs 
which, during and after the war, became closely associated in Wilson’s 
mind with the principle of self-determination. First, Wilson’s earlier idea 
that “self-government” was synonymous with the democratic form of gov- 
ernment reemerged. In the context of the war, which was portrayed as 
a battle between the forces of democracy and autocracy, this concept took 
on renewed strength. For Wilson, democratic governments were to be 
preferred not only because of their inherent superiority but also because 
they assured a peaceful world. The theme of the pacific nature of democ- 
racies appeared in many of his speeches. Thus, in his war message to 
Congress of April 2, 1917, he stated: 


We have no quarrel with the German people. We have no feelings 
towards them but one of sympathy and friendship. It was not upon 
their impulse that their government acted in entering this war. It 
was not with their previous knowledge or approval. It was a war 
determined upon as wars used to be determined upon in the old, 
unhappy days when people were nowhere consulted by their rulers 
and wars were provoked and waged in the interest of dynasties or 
of little groups of ambitious men who were accustomed to use their 
fellow men as pawns and tools. Self-governed nations do not fill 
their neighbor states with spies or set the course of intrigue to bring 
about some critical posture of affairs which will give them an op- 
portunity to strike and make conquest. Such designs can be success- 
fully worked out only under cover and where no one has the right 
to ask questions. Cunningly contrived plans of deception or aggres- 
sion, carried, it may be, from generation to generation, can be worked 
out and kept from the light only within the privacy of courts or be- 
hind the carefully guarded confidences of a narrow and privileged 
class. They are happily impossible where public opinion commands 
and insists upon full information concerning all the nation’s affairs. 


A steadfast concert for peace can never be maintained except by 
a partnership of democratic nations. . . . Only free peoples can hold 
their purpose and their honor steady to a common end and prefer the 
interests of mankind to any narrow interests of their own.%® 


Significantly, too, in the plans of the many peace groups, the concepts of 
self-determination and democratic control of foreign policy appeared con- 


94 HOLBORN, supra note 35, at 95. 
85 I BAKER AND Dopp, War AND PEACE, supra note 2, at 11—12. 


20 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


stactly in tandem.” By the time of Wilson’s western tour, democracy was 
not only allied with the self-determination principle, the two had again 
become fused in his mind in the form of “self-government.” Thus, the 
“seE-governing nations” of which the League was to be composed were, 
he -nsisted, only those “controlled by the will and vote” of their people,’ 
because “only a Nation whose government was its servant and not its 
master could be trusted to preserve the peace of the world.” ®* A second 
priz:ciple closely linked with self-determination in Wilsons speeches was 
tha= of the equality of rights between big and small states. Thus, in his 
adcress of May 27, 1916, he affirmed America’s belief in several “funda- 
mental things”: “First, that every people has a right to choose the sov- 
ere gnty under which they shall live. .. . Second, that the small states of 
the world have a right to enjoy the same respect for their sovereignty and 
for their territorial integrity that great and powerful nations expect and 
insst upon.” At least in the initial stages of the war, the “equality of ` 
states” principle appeared to have had more relevance and appeal to the 
Aled side than the principle of nationalities. For his part, Wilson con- 
tinged to invoke both principles simultaneously, seemingly oblivious to 
any potential conflict between the two.?* 

4n examination of the various strands of Wilsonian prewar, wartime, and 
postwar thought on self-determination. reveals a fusion and confusion of 
several ideas. Uniting the various disparate elements is. a pervasive and 
geruine, if amorphous, belief in the democratic ideal as a desideratum 
wo-th attaining for its own sake and as a means to achieve the ultimate 
gocl of universal peace. Whether understood as freedom from “alien” 
sovereignty (“external self-determination”), freedom to select one’s own 
form of government (“internal self-determination”), a form of continuing 
sel:-government (democracy), or the principle of one nation—-one state, the 
prmeiple of “self-determination” presents itself as eminently just and worthy 
of implementation. The difficulties arise when one looks beneath the 
veneer of platitudes to the concrete problems of reconciling the various 
strands with one another. The elegant harmony which Wilson, heir to 
the nineteenth century liberal credo, posited *°* becomes, on closer scrutiny, 
a urtual cacophony of discordant notes, not readily harmonizable. 

Perhaps the first question that needs to be asked is how the various con- 
nozations of self-determination are to be reconciled with one another in 
practice and which meaning is to be given priority. The American Revolu- 
tion, for example, may present a model which is particularly misleading 
in this regard, for in that instance “consent of the governed” apparently 


$8 See, e.g., NOTTER, supra note 7, et 379, 387, and 513. 

<7 2 BAKER AND Dopp, Wan AND PEACE, supra note 2, at 272. 

s Id. &4; see also id. 71. 

© 2 BAKER AND Dopp, New Democracy, supra note 8, at 187; see also id. 410-11. 

=00 See generally, CopBan, supra nate -40, at 49-51. 

-01 See, e.g, 1 BAKER AND Dopp, War AND PEACE, supra note 2, at 3, 92, 95, 162, 
ane 181, 

-02 See RUPERT EMERSON, FROM EmMpime Tro Narion: THe Rise To SELF-ASSERTION 
or ASIAN AND AFRICAN Peopies 386-87 (1960). 
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combined harmoniously the various meanings of self-determination. It 
involved at once an anti-imperial principle, “internal self-determination,” 
the establishment of a democratic form of government, and, although this 
is most debatable,” the right of a “nation” to erect its own state. In other 
instances, insistence on the one may effectively negate the other. In fact, 


insistence on self-determination, in whatever form, may constitute a denial 


of self-determination, in so far as it entails intervention by outsiders in the 
affairs of that “self.” Wilson's interventions in Mexico were, at least os- 
tensibly, carried out for the purpose of ensuring Mexican self-government. 
More recently, American intervention in Vietnam was justified in the name 
of self-determination in all its meanings: communist rule was deemed ipso 
facto alien; the South Vietnamese were to be allowed scope for expressing 
their separate nationality; they were to be free to choose their own form 
of government; and that form, it was assumed or hoped, would be demo- 
cratic. Moreover, given the difficulty of defining the nation by any ob- 
jective criteria,1°* the attempt to implement the “one nation—one state” 
principle may lead to “national determinism” +% and the very negation of 
“consent of the governed.” | | 

The definition of the “self” is, of course, the pivot around which all the 
other problems revolve. It is not only the question posed by Lansing of 
whether the unit in contemplation is “a race, a territorial area or a com- 
munity,” 8 but also where and how the boundaries of each of these is to 
be determined. What “objective” criteria are applicable? Furthermore, 


-once the “self” is identified, by whatever criteria, how are its wishes to be 


determined? In what way did the Masaryk~Benes committee represent 
the wishes of the people of Czechoslovakia? Could expert commissions 
be relied on? Were plebiscites to be universally applied? Despite Bonsal’s 
derisive reference to “our American panacea of a ‘free and fair election,” 1°17 
Wilson apparently recognized the limits of the use of the plebiscite. His 
initial opposition to the Upper Silesian plebiscite was premised on the 


‘assumption that the power of the local German magnates would not per- 


mit an accurate reflection of the population’s true wishes.1° The Upper 
Silesian question highlighted other potential difficulties with plebiscites as 
well, such as the degree of political consciousness needed to impart mean- 
ingfulness to election results and the weight to be given to the wishes of 
a settler community. The latter issue showed that identification of the 
“self” was not only “space-bound” but also “time-bound.” Thus, all the 
Allies agreed that a plebiscite in Alsace-Lorraine would be “insultingly il- 


103 See, e.g., Emerson’s observation that “the Declaration of Independence and other 
formulations of the American case were, in good eighteenth-century fashion, couched 
in terms of the natural rights of individuals (and of Englishmen) and not in the next 
century's terms of the rights of nations.” Id. 190. 

104 The point has often been made.. For a particularly incisive discussion of the 
issue, see id. Chs. 5-9. i 

105 See, generally, Ofuatey-Kodjoe, supra note 4, passim. 

106 Lansing, supra note 51, at 7. 107 BonSAL, supra note 14, at 188. 

108 See 3 Baker, supra note 29, at 481 ff.;.BrapsaLL, supra note 34, at 189-94; and 
GERSON, supra note 27, at 128~37. 
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legitimate,” ° and the historic rights of an earlier community were in 
thet instance given preference over the desires of the existing inhabitants. 
Fucthermore, where plebiscites were held, the question of how to conduct 
them and how to interpret the results (e.g, by communes, by districts, 
or only on the basis of the territory as a whole) raised tharny questions 
whitch led back to the basic issue of what, indeed,. was the “self” in each 
case, 

For the definition and concretization of the “self” which was required 
there was no guidance to be found within the confines of the “self-deter- 
mination” formula itself. That formula, as Toynbee observed, “is merely 
the statement of a problem and not the solution of it.” 1 As noted by the 
“realists,” reference has to be made, inter alia, to considerations of eco- 
nomics, strategy, and history, and Wilson’s failure to realize or acknowledge 
this was a basic shortcoming in his conception and presentation of the 
priuciple of self-determination. Other factors were freely end inevitably 
taken into account, but they were treated as stepchildren who really had 
no place being there,*” i | 

The question of defining the “self” and what it may determine leads 
also to another problem which goes to the very root of the idea of “self- 
de-ermination”; how is the concept to be reconciled with the countervailing 
principle of respect for the territorial integrity and political independence 
of existing states and, for that matter, with the principle of the equality 
of states. This dilemma is basic and inescepable. For, in essence, every 
demand for “self-determination” involves some countervailing claim, us- 
ualy that of the “territorial integrity” of some other “self.” The problem 
mzy present itself as the territorial integrity of an overseas empire as 
against the claims to self-determirnation of a colony; the claims of a state 
against secessionist groups; and, in some cases, the denial by one “self” 
of another’s very right to exist. Wilson attempted to resolve the dilemma 
by coupling the principle of territorial integrity, the foundation upon which 
the League was constructed, with the possibility of orderly international 
samction for seccessionist movements. Wilson’s first draft of the Covenant 
thes read: 


The Contracting Powers unite in guaranteeing to each other politi- 
cal independence and territorial integrity; but it is understood be- 
tween them that such territorial readjustments, if any, as may in the 
future become necessary by reason of changes in present racial con- 
ditions and aspirations or present social and political. relationships, 


9 TILLMAN, supra note 13, at 193. 

110 See, e.g., the complicated scheme adopted for the plebiscite in Schleswig, and the 
isste of division of the Klagenfurt basin for the purpose of the plebiscite, id. 195-96, 
21€. It is interesting to note, too, Wilson’s refusal to accede to a French plan for a 
“progressive plebiscite” in the Saar which would. have permitted cession to France of 
incividual communes. HAroLD S. JOHN30N, SELF-DETERMINATION WITHIN THE CoM- 
MUNITY oF Nations 102 (1967). 

11 Toynbee, supra note 3, at 319. 

12 See, e.g., the following statement by Wilson: “When strategic claims were urged, 
it vas matter of common counsel that such considerations were not in our thought.” 
l Eaxen AnD Dopp, War AND Peace, supra note 2, at 596. 
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pursuant to the principle of self-determination, and also such territorial 
readjustments as may in the judgment of three fourths of the Dele- 
gates be demanded by the welfare and manifest interest of the peoples 
concerned, may be effected, if agreeable to those peoples; and that 
territorial changes may in equity involve material compensation. 
The Contracting Powers accept without reservation the principle that 
the peace of the world is superior in importance to every question - 
of political jurisdiction or boundary.™ 

The provision underwent several changes, in one of which the pro- 
jected territorial adjustments were made dependent on the consent also 
of “the States from which the territory is separated or to which it is 
added,” 1+ but ultimately it was dropped altogether, and Article X in its 
final form referred only to respect for the territorial integrity and existing 
political independence of the Members of the League. Wilson’s attempt 
to introduce the principle of self-determination in the Covenant had met 
with objections even on the part of his own advisers. Thus, David Hunter 
Miller had warned that since the Peace Conference could not possibly 
satisfy all claims, “such general provisions will make that dissatisfaction 
permanent, will compel every Power to engage in propaganda and will 
legalize irredentist agitation in at least all of Eastern Europe.” ®5 And as 
for the alleged superiority af world peace to every question of political 
jurisdiction or boundary, Miller queried: “if a country cannot fight for its 
territorial integrity, why should it be regarded as the subject of guar- 
anteesP” 446 . 

Despite this deletion of the principle of self-determination from the 
Covenant, Wilson proceeded to speak as if it had in fact been incorporated, 
maintaining his confidence in the League as the ultimate arbiter of claims 
to self-determination. “There is not an oppressed people in the world,” 
he stated, “which cannot henceforth get a hearing at the forum, and you 
. know, my fellow citizens, what a hearing will mean if the cause of those 
peoples is just.”**7 Moreover, he took solace in the fact that Article X of 
the Covenant spoke only of “external” aggression, explaining that “every 
man who sat at that board felt that the right of revolution was sacred 
and must not be interfered with.” “° But the “right of revolution” merely 
returned the issue of self-determination to where it had always been—in 
the realm of self-help—-while Wilson had initially wished to transform the 
right into one that would be confirmed or denied by international sanction. 

It might be noted that Wilson’s efforts to square the circle and recon- 
cile territorial integrity with claims to self-determination have been re- 
peated, with no more success, in the United Nations. Thus, the famous 
Declaration on Colonialism (General Assembly Resolution 1514) in effect 


1182 Davin Hunter MILLER, THE DRAFTING OF THE CovEeNANT 12-13 (1928). 

114 Jd. 99. 115 Td, 71. 

116 Id, 71-72. He also noted that the United States had not acted on that prin- 
ciple in. rejecting the suggestions for U.S.-Mexican boundary rectifications contained in 
the Zimmerman note. 

117 1 BAKER AND Dopp, War anp Peace, supra note 2, at 617; see also 2 id. 9, 244. 

118 1 Id. 632. 
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simply restates the dilemma by incorporating both the principles of self- 
determination and territorial integrity."* The question of whose claim to 
self-determination will receive priority over whose claim to territorial in- 
tegrity remains unresolved. And while the “territorial integrity” claims 
of salt-water empires have been viewed as lacking in legitimacy, future 
problems of “self-determination vs. territorial integrity” will present less 
clear-cut and more difficult aspects.1”? 

If, as Wilson himself realized, absolute self-determination was impos- 
sible of achievement, how were those “selves” deprived in the present or 
future of their “determination” to be satisfied? The solution he suggested 
was the international protection of minorities which, in practice, raised as 
many difficulties as it solved.: First of all, the minorities regime was 
not universally applied: all the Great Powers who harbored minorities 
were exempt, including Italy, Germany, and France, and this aggravated 
the sense of grievance of those states upon which minority obligations had 
been imposed. They viewed the minorities’ guarantees as undue restric- 
tions of their “self-determination” and sovereignty.1?? Secondlv, there was 
the problem of steering the minorities regime between the Scylla of too 
little autonomy to satisfy the minorities’ desires for maintaining their 
separateness and the Charybdis of so large a measure of autonomy and 
“positive” rights as to create a “state within a state.”?** And finally, of 
course, there loomed the problem of implementation and enforcement. 

In respect of the minorities regime, Wilson’s position was interesting. 
He had a genuine concern for minorities in Europe, and this was reflected 
in the initiatives he took to get clauses on minorities and religious liberties 
included in the Covenant,?** as well as in his role as prime mover of the 
minority regimes that were adopted." He deemed protection of minorities 
to be an essential prop of the future peace. Yet, as far as the United 
States itself was concerned, he frequently exhibited impatience and hos- 


119 The more recent Declaration on Principles of International Law Concerning 
Friendly Relations (G.A. Resolution 2625(XXV) of October 24, 1970) continues this 
pattern. 

120 See Michla Pomerance, Methods of Self-Determination and the Argument of 
“Primitiveness,” 12 CANADIAN YEARBOOX OF INTERNATIONAL Law 38-66 (1974). 

121 See, generally, JULIUS STONE, INTERNATIONAL GUARANTEES OF Murvoriry RIGHTS 
(1932) and Inrs L. CLAUDE, JR., NATIONAL MINORITIES: AN INTERNATICNAL PROBLEM 
(1955). 

122 See, e.g, Manley O. Hudson’s comments in House anp Seymorr, supra note 
40, at 213; and see Wilson’s remarks in I Baker anb Dopp, War AND PEACE, supra 
note 2, at 306. 

123 See the discussion of “negative” and “positive” minority protection in CLAUDE, 
NATIONAL Minorrriss, Part I, supra note 121. See also House AND SEYMOUR, supra 
note 40, at 217, 474. 

124 See | Mer, supra note 113, at 267-69; 2 id. 91, 105, 141, 145, 154, 237, 273- 
74, 282, 283, 286-87, 307, 315, and 323-25; and 3 Basen, supra note 29, at 110, 128-29, 
and 150. Japan’s introduction of a racial equality amendment led to the ultimate 
defeat of the article. 1 Murer, supra at 269; FwwæzLrp, supra note 58, at 158-69. 

125 CLAUDE, NATIONAL MINorrTIES, supra note 121, at 14; Turman, supra note 13, 
at 217-19, 
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tility to what he derisively termed “hyphenated Americans.” ° Nor did 
he, for example, sympathize overly with the demands of the Irish minority 
in Britain. There is some justice in Moynihan’s quip that Wilson “saw 
. perhaps too many Azerbaijanis in Paris .. . and perhaps too few Irish in 
Washington.” ?*7 The paradox, however, may be more apparent than real. 
For Britain and the United States, both of which had, in Wilson’s view, 
attained the highest measure of self-government, he could find no reason 
for the maintenance of separate “self-governments” and national loyalties 
distinct from those of the larger body politic. The ideal was the assimila- 
tionist one of the “melting pot,” especially for the United States as a land 
of immigration, which did not countenance such separations. Absolute 
religious liberty there must, of course, be (and there are some indications 
that Wilson viewed that Irish problem primarily as one involving religious 
liberty), but that was a matter of assuring nondiscrimination rather 
than instituting a “positive” regime of cultural or political separatism. The 
primary source of his interest in minorities had apparently been his con- 
cern for the fate of the Jews, and the solutions which recommended them- 
selves to him were absolute nondiscrimination, which in the European 
states, unlike the United States, might be difficult of achievement, and 
the transfer of populations (Zionism). It was perhaps harder for him 
to come to terms with the problems of minorities the status of which had 
become problematic only as a result of the new ethnographic contours of 
the European map, and for whom a regime of nondiscrimination fell far 
short of their desired goal. | 

The final question to be considered is how universally applicable Wil- 
sons “self-determination” principle. was in his own view, and particularly 
whether it was extendable to the peoples of Africa and Asia. As noted 
earlier, Wilson had allowed that all people, at least potentially, were 
capable of “self-government,” but only after a period of tutelage. At the 
Paris Peace Conference, Wilson was instrumental in assuring that none 
of the German colonies would be annexed, and he had several times re- 
ferred to “self-determination” as applicable to all, as had Lloyd George in 
a fleeting moment. However, in the British conception, tutelage, nonex- 
ploitation, and the prevention of German-type abuses were clearly the 
dominant motifs; and it does appear, on balance, that Wilson came to 
approximate the British view more closely, and to relegate the idea of self- 
determination for underdeveloped peoples to a rather distant future. 


128 See, e.g., his address of September 17, 1919 at San Francisco, 2 BAKER AND Dopp, 
Wank AND PEACE, supra note 2, at 230; and see Norrer, supra note T, at 299; BELL, 
supra note 28, at 100-01, 202; and Crave, Nationa, Mrnoriries, supra note 121, 
at 81. 

127 Moynihan, supra note 26, at 30. _ 

128 The attitude of Manley O. Hudson, Legal Adviser to the American Peace Com- 
mission, was similar. See Housr AND SEYMOUR, supra note 40, at 473-74. 

129 See, e.g., 3 BAKER, supra note 29, at 109, 126-28, and generally, SLonm, supra 
note 39, Ch. 1. 

130 Cf. Levin’s discussion of the contrast between the views of Wilson and Lenin in 
this regard, supra note 60, at 248-49. 
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VI. 
CONCLUSIONS 


Wilsonian “self-determination” was a peculiar blend of several inter- 
conrected, but not necessarily harmonizable, strands of though:. Upon the 
initial core of Wilson’s thinking on “self-government,” which was itself not 
free of ambiguity, were engrafted further ideas which evolved in re- 
sporse to developments during the war and immediately thereafter. All 
of the diverse elements of Wilson’s concept of “self-determination” were 
imbted with the general ideal of democracy, as then understood, and 
“economic self-determination” was not generally embraced within it.** 
Hovever, the inherent undefinability and nonspecificity of the concept 
cam: to light only with attempts to concretize the abstract moral formula. 

A-tempts to define the “self” objectively have never resulted in any- 
thins but question-begging solutions; they have succeeded merely in mov- 
ing zhe issue from one semantical plane to another. Thus, if “self-deter- 
minztion” is defined as freedom from “alien” rule, it is still necessary to 
defire what is “self” and what is “alien.” It has sometimes even been 
assumed, as by Mr. Boratynski, the Polish delegate to the UN Human 
Rigkts Commission, that “the search for definitions was unnecessary as 
self-letermination should be proclaimed for all’! =? Unless the “self” of 
“selédetermination” is reduced to the individual “self” of the formula’s 
metaphysical origin, it is necessary to determine which people are em- 
braced within the self and which are not. It is also necessary to decide 
whaz they will determine and by what means. Reasonable men may well 
differ in respect of all these questions in specife instances. 

Quite clearly, guidance for concretizing the abstract ideal of “self- 
determination” is not to be found within the four corners of that formula 
itsel= but must be decided by reference to some outside criteria. The 
“rea ists” correctly acknowledge this fact and propose that the pragmatic 
considerations related to the “national interest” be openly avowed as the 
decisive criteria. Any other course leads inescapably to the appearance 
of kypocrisy and betrayal by the United States and to American self- 
deception. 

Where it is possible to take issue with the “realists” is in the matter of 
the criteria which ought to be taken into account in concretizing the ab- 
straet principle and the process by which the “national interest” is to be 
determined. The classic concerns of Realpolitik—strategic and economic 
inte-ests—are most certainly important elements in the calculus, but a 
sens of justice may be equally relevant, for the principle o: “self-deter- 
mination” is nothing if not a general prescription for doing justice. It is 


181 See section IV on the “radical” perspective, supra. Nevertheless, Wilson’s opposi- 
tion -o the Banking Consortium in China was premised, at least in part, on the threat 
whica he deemed it to pose to Chinese political and economic independence. See 
NoTZER, supra note 7, at 233; and Levin, supra note 60, at 18-19. 

182 Cited in Clyde Eagleton, Self-Determination in the United Nations, 47 AJIL 91 
(1953). 
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at least arguable that in a democracy this sense of justice does not neces- 
sarily emanate from “philosopher-kings,” but also from the cross-pressures 
which are the very essence of the democratic process. The arbitration 
between conflicting claims to “self-determination” is a matter of foreign 
policymaking and thus raises more general questions concerning the legiti- 
mate “inputs” into that process. As to this, it may be well to recall that, 
at least in Wilson’s conception, “self-determination” and the democratic 
control of foreign policy were inseparable. 


THE DELIBERATIVE PROCESS OF THE INTERNATIONAL 
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By Richard B. Lillich* and G. Edward White *° 


The deliberative process by which the International Court of Justice 
(ICJ) reaches its decisions, although a matter of public record, is largely 
ignored today even by specialists.2 Several reasons account for this situa- 
tion: the limited availability and somewhat opaque nature of the Court's 
published procedures; * the lack of practical interest in this aspect of the 
Court’s task; * the reluctance of judges in the past to discuss, at least in 
print, any aspect of the Court’s decisionmaking process; ë and the impres- 
sion held in some quarters that this process is something of a mystery.® 
Consequently, few students of the Court have more than a hazy impression 
of how it makes its decisions.’ 
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1 The Resolution Concerning the Internal Judicial Practice of the Court, adopted on 
July 5, 1968, was published in [1967—1968] ICJ YB 88-91. 

2 The leading manual on the Court’s practice devotes just three pages to the delibera- 
tive process. S. RosENNE, THe Worp Court: Wuar Ir Is anb How Ir Works 102- 
0¢ (3rd rev. ed. 1973). 
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or request. See, eg. [1974-1975] ICJ YB 103. 
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of International Law Institute, 4 Int’. Law. 741 (1970). . l 

5 For a recent authoritative glimpse of the Court’s decisionmaking process, see 
Dard, The World Court—An Inside View, ASIL Proc. in 67 AJIL (No. 4.) 296, 
3C1~04 (1973). 

6 Yet Edvard Hambro noted over twenty years ago that “[t]here is .. . really no 
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the Court in this respect as a mystery revealed only to the initiated” Hambro, The 
Reasons Behind the Decisions of the International Court of Justice, in 7 CURRENT 
LEGAL PROBLEMS 212, 220 (G, Keeton & G. Schwarzenberger eds. 195+), 
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This article represents a preliminary attempt to supply needed informa- 
tion about the ICJ’s deliberative process and to evaluate its present effec- 
tiveness.2 The article is based upon a recent series of confidential inter- 
views with the President, the Registrar, and seven of the other judges 
currently sitting on the Court. The access of the authors to information 
and views set forth herein has indebted them to all these persons, but the 
authors naturally bear full responsibility for any factual errors and for the 
opinions they themselves venture. The “deliberative process” of the ICJ, 
for present purposes, refers to the internal procedures employed by the 
Court from the close of the oral pleadings to the publication of its judg- 
ment, 


I. 
EVOLUTION OF THE PRESENT DELIBERATIVE PROCESS 


The present deliberative process of the ICJ evolved out of the practice 
of its predecessor, the Permanent Court of International Justice (PCIJ). 
The PCIJ, rejecting early in its history the general use of a juge rap- 

. porteur} agreed only that “the utmost possible freedom should be retained 

by the Court as regards the procedure to be adopted for arriving at a 
` decision and embodying it in the form of a judgment.” 1° Since this pro- 
cedure went unrecorded for a decade, its evolution cannot be recon- 
structed precisely. Most likely, however, it developed in the following 
manner. 

After an initial use of a juge rapporteur,” the procedure most commonly 
relied upon involved a preliminary discussion, the exchange of written 
notes,! a second conference to discuss these notes, and a three-judge draft- 


8 For an earlier and generally overlooked attempt, see Mosler, La Procédure de la 
Cour Internationale de Justice et de la Cour Européenne des Droits de VHomme, in 
RENÉ CASSIN: AMICORUM DISCIPULORUMQUE Liber 196, 204-09 (K. Vasak ed. 1969). 
See also notes 5 & 6 supra. 

9“The matter was considered in drafting the 1922 Rules, and it was then decided to 
include no provision for the appointment of a rapporteur... .” M. Hupson, THE 
PERMANENT Court OF INTERNATIONAL Justice 512 (1934). On the other hand, the 
PCI] “recognised the merits of the system whereby the Court would select a member, 
in each special case, to draft a judgment embodying the views of the majority, after the 
general discussion in private by the members of the Court.” ACTS AND DOCUMENTS 
CONCERNING THE ORGANIZATION OF THE Court, [1922] PCI], ser. D, No. 2, at 305. 
For at least one use of a juge rapporteur, see text at note 12 infra. 

' 10 Acrs AND DocumMeEnts, note 9 supra. 

11 From 1922 until 193]. See text at and following note 20 infra. 

12 M. Hupson, supra note 9, at 512. 

13 Apparently the practice of exchanging written notes just grew like topsy. Manley 
Hudson recounts this growth: 


In the beginning, the Court having declined t to adopt a system of rapporteurs, the 
judges engaged in common verba “deliberations; but written notes were often pre- 
pared, read, and later circulated, and Judges who moke ex tempore often -asked 
the Regis for very full records of their observations and subsequently had them 
circulated.” Hence the practice grew up by which each judge wrote out his views 
before the general deliberation. 


Hudson, The Tenth Year of the Permanent Court of International Justice, 26 AJIL 1, 3 
(1932). 
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img committee to prepare a decision. According to Hudson: 


The practice became quite regular that, following the conclusion of 
the hearings, the members of the Court would meet fcr a preliminary 
exchange of views; then each member would prepare a written note 
setting forth his provisional opinion, and these notes would be simul- 
taneously distributed; a schedule (schéma) of the questions raised in 
these notes was then made by the President, and it became the basis 
of the further discussions, being taken up point by point; following 
the discussions, a drafting committee would be elected, consisting of 
the President and two members elected by secret ballct. . . 4 


The PCI)’s annual reports substantiate this description of its early delibera- 
tve process,** although revealing occasional variations therefrom.'® 

The principal point of interest in the Ccurt’s deliberative process during 
tais first period—a point to which the authors will return *“—concerns the 
character of the preliminary discussion preceding the exchange of written 
rotes. As Ake Hammarskjöld, the first Registrar of the PCIJ, made clear, 
tais discussion was essentially “procedural” in character. 


The first thing that happens when the doors of the private meeting 
room of the Court have been closed behind the judges is for them to 
proceed to an informal exchange of views on the case or question at 
issue. This exchange of views is not calculated to permit the judges 
to express any opinion, however non-committal and provisional, on 
the merits of the problem before the Court, but merely to underline 
what, in the opinion of the various judges, are the sa_ient features of 
the case, what are the questions to be solved and what are the points 
on which it would seem to be particularly necessary to know the in- 
dividual views of the various judges.*® 


Charles Evans Hughes, writing while a PCI] judge, subsequently con- 
frmed this “procedural” characterization. 

After a decade of deciding cases without written rules zoverning inter- 
ral practice, the Court on February 20, 1931 “decided experimentally to 
nake certain modifications in its existing judicial practice.” 2° These modi- 


14 M. Hopson, supra note 9, at 512. 

15 See, e.g., 3 PCI] Ann. R. (ser. E) 214-15 (1927). 

16 “In the Chorzów Factory Case, it was agreed at the preliminary discussion that 
the President should prepare a list of preliminary questions to be ccnsidered, to guide 
the members in drafting their notes; two series cf notes, one on questions of principle 
end one on questions of application, were then presented and a second preliminary 
ciscussion was held. In 1928, in connection with the advisory opixion on the Greco- 
Turkish Agreement, no preliminary discussion was held.” M. Hupson, supra note 9, 
ct 513, citing 5 PCIJ Ann. R. (ser, E) 259 (1929). Actually, not only was the pre- 
lminary discussion omitted in the latter case, but also the preparation of individual 
rotes. “Allowing two days for study of the documents, a day was fixed for the discus- 
sion of the question and adoption of final conclusions. At the termination of this 
ciscussion a Drafting Committee was appointed.” Id. Compare text accompanying 
rote 25 infra. 

17 See text at notes 27-32, 36-38 & 58-69 infra. 

18 Hammarskjöld, Sidelights on the Permanent Court of International Justice, 25 
Mica. L. Rev. 327, 331 (1927) (emphasis added). - 

19 Hughes, The World Court as a Going Concern, 16 A.B.A.J. 151, 155 (1930). 

207 PCI] Ann. R. (ser. E) 297 (1931). 
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fications were embodied in a resolution of the Court which for the first 
time spelled out in detail its deliberative process.” Following an appro- 
priate period after the completion of the oral arguments, a deliberation 
was to take place “with a view to a common examination of the matter as 
it has been presented to the Court, and for the purpose of selecting the 
questions to be resolved and of discussing them.” ?? Thereafter the indi- 
vidual judges were to submit notes giving their views, but without stating 
their definite opinions; the President, having in mind these notes, was to 
prepare a “plan of discussion”; and “[i]n the subsequent and final delibera- 
tion, each question [was to be] discussed, put to vote by the President, 
and resolved.” The preparation of a draft decision was entrusted to a 
committee composed of the President and two judges elected bv secret 
ballot.?4 So l 

With the adoption of these formal procedures to guide its deliberative 
‘process, the PCIJ entered its second (and last) period. Although varia- 
tions still occurred from time to time,” the Court apparently was satis- 
fied with its mode of operation, for when it adopted a revised resolution 
governing its deliberative process on March 17, 1936, few changes ap- 
peared:** The principal modification relevant to the present discussion 
was one of emphasis, namely, to underscore the fact, reasonably clear from 
the 1931 resolution,” that the preliminary deliberation prior to the ex- 
change of notes was to be “substantive” and not merely “procedural” in 
character. While the Court generally had operated in this fashion after 
1931,?° the 1936 resolution eliminated any doubts.*° Thus, unlike during 


21 [1931] PCI, ser. D, No. 2 (2d add.), at 300-01, reprinted in Hudson, supra note 
13, at 5. l 
22 Jd, 28 Id. 
24 Id. at 5-6. i 
25 Hudson observed three years after its adoption that the Court had not “followed 
the formulation strictly, though complete information on this point has not been pub- 
lished.” M. Hupson, supra note 9, at 514. From published sources, it appears that 
on at least two occasions, the first concerning a preliminary objection and the second 
involving interim measures of protection, the PCI] dispensed with notes entirely. 8 
PCY) Ann. R. (ser. E) 269 (1932); 10 PCIJ Ann. R. (ser. E) 162-63 (1934). Com- 
pare text accompaning note 16 supra. 
2612 PCI] Ann. R. (ser. E) 196-97 (1936), reprinted in Hudson, The Fifteenth 
Year of the Permanent Court of International Justice, 31 AJIL 1, 3-4 (1937). 
27 See text at note 22 supra. : 
28 The third paragraph of the 1936 resolution states that this deliberation is held 
for the purpose of collectively examining the case as-it presents itself after the 
hearing, bringing out the questions to be solved and discussing them severally. 
The President ensures that all questions called to notice either by himself or by 


the judges have been discussed and that each judge has made known his impres- 
sions in regard to them. 


Hudson, supra note 26, at 4. 

29 An exception proves the general rule. “For the purposes of the preliminary dis- 
cussion of an advisory case taken at the 23rd Session, the Court decided to follow the 
old practice according to which judges, at this stage of the deliberation, confined them- 
selves to explaining the points on which they wished to have the views of their col- 
leagues.” 8 PCI] Ann. R. (ser. E) 269 (1932) (emphasis added). 

30 See, e.Z, M. Hupson, THE PERMANENT COURT OF INTERNATIONAL JUSTICE 1920- 
1942, at 580 (1943). 
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its first period,** the Court from 1931 until its dissolution in 1946 held “sub- 
stantive” debates on the merits of each case prior to the preparation and 
circulation by judges of their individual notes.*? 

When the International Court of Justice convened in 1946, it decided 
“to adopt ‘provisionally’ the method of deliberation adopted by the Perma- 
nent Court in its resolution regarding the judicial practice of the Court of 
20 February 1931 and revised on 17 March 1936.” This provisional 
period was to last until 1968, when, after several years of deliberation,** 
the IC] adopted its present Resolution Concerning the Internal Judicial 
Practice of the Court.*5 . 

Under the above resolution, the Court holds a preliminary deliberation 
following the close of the oral pleadings. This discussion is “for the pur- 
pose of examining the case as it presents itself after the hearing, bringing 
out the questions to be solved, but without, at this stage, proposing or de- 
bating possible solutions.” * The President opens the session by listing 
“the issues which in his opinion will require subsequent discussion and de- 
cision by the Court,” after which “any judze may comment on the statement 
or call attention to any other issue or question which he considers rele- | 
vant.” 3 During this informal, and essentially “procedural,” exchange of 
views, the President calls upon judges in the order in which they ask to 
speak.** 

After the preliminary deliberation, each judge prepares a written note 
which is distributed, initially anonymously, to his colleagues. This note 
formulates the questions he thinks should be answered, gives his tentative 
opinion thereon and his reasons therefor, and concludes with his tentative 
conclusion as to the correct disposal of the case.*° When the judges have 
examined the written notes, they are discussed in a second, “substantive” 
deliberation, in which all the judges must declare their views in inverse 
order of seniority, with the President speaking last.“ Thereupon the Court 
by secret ballot proceeds to choose two members of a three member draft- 
ing committee “from among those Members of the Court whose oral state- 


31 See text at notes 17-19 supra. 
32 Cf. Hambro, supra note 6, at 221 (emphasis added): 
The judges then meet in the Council Chamber and discuss the case fully but 
provisionally. The President makes sure that all questions raised have been dis- 
cussed and that each judge has made known his views in regard to them. After 
this full debate, each judge sets down his views in writing in an individual note. 

83 2 S, RosENNE, THE Law AND PRACTICE OF THE INTERNATIONAL Court 598 (1965). 
See [1967-1968] ICJ YB 87. 

84 During 1964-1968 a committee of three judges (Sir Gerald Fitzmaurice, André 
Gros, and Philip Jessup) presented various reports on the revision of the Court’s 
deliberative process. Id. at 87-88, 

85 See note 1 supra. 36 Art, 3(i). 

87 Art, 3(ii). 38 Id, 

39 Article 4(i) makes no mention of anonymity, but initially all notes actually are 
distributed anonymously, “in order, presumably, to minimize the potential influence of 
one judge on another.” Dillard, supra note 5, at 302. Before substantive delibera- 
tions begin, however, the Registry provides a key which makes the author of each note 
known to his colleagues. 

40 Art, 4(ii). 41 Art. 5. 


1976] DELIBERATIVE PROCESS OF THE ICJ 33 


ments and written notes have most closely and effectively reflected the 
opinion of the Court as a whole.” * The President serves as an ex officio 
member of this committee “unless he does not share the majority opinion 
of the Court as it appears then to exist, in which case his place shall be 
taken by the Vice-President.” ** 


Il. 
CRITIQUE OF THE PRESENT DELIBERATIVE PROCESS 


The authors’ critical appraisals of the present deliberative process of the 
Court have used as a point of comparison the internal deliberations of the 
Supreme Court of the United States.44 In several respects this analogy is 
imperfect. Most fundamentally, of course, the ICJ is an international, 
not a national court: it faces the task of reconciling different cultural per- 
spectives as well as individual differences of opinion. Basic matters of 
language and national origin, which are homogeneous on the Supreme 
Court, remain divergent on the ICJ. Hence, given the ICJ’s present char- 
acter, a thoroughgoing implementation of the allegedly more efficient, in- 
formal deliberative procedures of the Supreme Court is probably not possi- 
ble, nor perhaps even desirable, and the authors make no such recom- 
mendation. Nonetheless, a comparative perspective has helped reveal 
some troublesome features of the IC]’s present process. 

An initial area of concern is the first major step in the deliberations, the 
President's preparation and presentation of a list of relevant issues.4* Two 
features of the list warrant comment: its timing in the deliberative process 
and its identification with the office of the Presidency. Several judges in- 
dicated that the President's list is a relatively unimportant step. It was 
argued that anyone could see the relevant issues of a case, that in any event 
no discussion of the merits of an issue was permitted at this stage, and that 
issues could be added or deleted freely at the Court’s pleasure. Yet other 
judges suggested that the timing of the list gave the President an im- 
portant advantage in developing thoughts about the case, as well as guar- 
anteeing consideration of issues the relevance of which was not always 
obvious at first glance. If the President’s list is merely a housekeeping 
function, one might ask, why should the President be burdened with it; if 
it is a source of power, something like the power of a U.S. Chief Justice 
to control, within limits, the agenda of a conference,** this fact should 


42 Art. 6. 48 Id. 

44 Comparisons between specific features of the deliberative process of the ICJ and 
the Supreme Court are made throughout this section. For accounts of the Supreme 
Court’s deliberative process, see generally A. BICKEL, THE UNPUBLISHED OPINIONS OF 
Mr. Justice Baanpeis (1957) and Hart, The Time Chart of the Justices, 73 Harv. L. 
Rev, 84 (1959). 

45 See text at note 37 supra. In preparing this list, the President receives assistance 
from the Registry. 

46 The Chief Justice prepares the agenda for a conference with the assistance of the 
Clerk’s office. In deliberating matters the Chief Justice speaks first and votes last. A 
well-prepared Chief, if he is inclined, has an opportunity to influence the attitudes of 
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perhaps be acknowledged. Prior to 1968, the President prepared a “plan 
of discussion” after collective oral deliberation; * assigning him respon- 
sibility for preparing a list of relevant issues before any collective discus- 
sion takes place appears to the authors less insignificant than many judges 
presently claim. 

After the list of issues has been determined, each judge writes his note 
canvassing the case. These notes, which often are written under time 
pressure, are ostensibly intended as preliminary statements, with no set 
requirement of length or formality, but in practice are often fullblown 
statements of a point of view and occasionally the first drafts of subse- 
quent opinions. Of all the steps of the Court’s deliberative process, the 
notes received severest and most widespread criticism. One judge likened 
the notes to the “assigned lessons” of “schoolboys”; another judge said he 
regarded them as fostering “academic pretensions’; all judges acknowl- 
edged that notewriting tends to harden one’s views, making subsequent 
oral discussion of the merits of a case less fruitful. 

In writing their notes, which range from several to over a hundred 
typed pages, the judges receive no research assistance aside from biblio- 
graphical help. A note must be written in English or French, the two 
official languages of the Court, regardless of a judge’s facility with those 
languages. The length of some judges’ notes deters their colleagues from 
giving them more than cursory study; at the same time, the preliminary 
character of the notes may cause some judges to take qualified positions 
on issues. The frequent and sometimes passionate criticism the notes re- 
ceived from judges may have stemmed partly from the fact that the dead- 
line for notes in the Western Sahara case * was approaching at the time 
that several interviews were conducted. Even discounting this fact, how- 
ever, the authors found considerable and almost universal dissatisfaction . 
with the note stage of the deliberations. 

Following the submission, translation, and digestion of the notes, the 
Court begins substantive oral deliberations. Judges differed widely in 
their impressions of this stage, indicating that discussions apparently take 
a wide variety of forms. Two generally shared, but not unanimous, ob- 
servations emerged from the interviews: first, judges rarely if ever change 
their position from that set forth in their note; ë? second, the discussions 


his colleagues through a forceful presentation of issues. Chief Justice Hughes took 
full advantages of this opportunity. See generally D). DANELSKI & J. Tuncum, THE 
AUTOBIOGRAPHICAL Nores or CHarLEs Evans Hucues (1973). 

47 See text at note 23 supra. 48 See text at notes 39 & 40 supra. 

49 This complaint is not a new one. According to Hudson, “Sir Cecil Hurst and 
Judge Anzilotti thought that ‘the danger of the notes was that once ideas had become 
fixed by being committed to writing, it was often difficult to change them.’” Hudson, 
supra note 13, at 3-4. See also M. Hupson, supra note 9, at 513. 

50 [1975] IC] Rer. 12. 51 See text at note 41 supra. 

52 See text at and accompanying note 49 supra. A senior judge could not remember 
any judge changing his vote after taking a stand in a note. As another judge graph- 
ically remarked, “a gunpowder keg would be needed to cause a judge to shift his views 
after completing his note.” 
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have a mechanical, formalized quality and do not resemble “give-and- 
take” sessions.” On the last point, some judges remarked that informal 
“give-and-take” does take place, but that it involves only some of the judges, 
and that it generally occurs before the notes have been written or during 
the course of their composition. | 

For this stage of the deliberations a comparison with the internal pro- 
cedures of the U.S. Supreme Court may be instructive. The Supreme Court 
has no requirement of notes; its conferences follow presentation of briefs 
and completion of oral argument. In preparation for conference, justices 
are expected to be familiar with a submitted case, but familiarity varies, 
given the pressures of a crowded docket, and the agenda for a confer- 
ence may include several cases, as well as petitions for certiorari. In this 
context informal oral discussion is a vital means of clarifying and resolv- 
ing issues. One has the sense, despite the strongly held views of many 
Supreme Court justices, that sometimes votes are changed and attitudes 
altered in conference. Indeed, one with a legal education in the United 
States labors under the: belief, perhaps illusory, that informal discussion of 
the merits of legal issues clarifies the views of the participants and can 
result in sounder and more fully justified decisions. No analogy to the 
Supreme Court’s conference presently exists at the ICJ, perhaps because 
the notes precede substantive oral deliberations, perhaps because informal 
discussion of the sort engaged in by the Supreme Court is not possible on 
an international tribunal.®* 

Once the IC]’s deliberations have produced a nonbinding “straw vote” 
majority, another stage begins: the election from that majority of a com- 
mittee to draft the Court’s decision. The drafting committee stage is 
perhaps the most obscure of all the Court’s deliberative steps. On the 
' basis of interviews, it is that stage which judges are most reluctant to dis- 
cuss. Three aspects of this stage appear particularly ticklish: the com- 
position of a majority, the criteria for electing members of the committee, . 
and the role of the President. Cases before the ICJ raise multiple issues, 
causing potential fragmentation. A majority for one proposition may not 
be intact for another. Nonetheless, the Court frequently must attempt to 
resolve more than one issue in a decision. Since the drafting committee 
is composed of members of the majority, selection can become compli- 
cated if multiple majorities exist. Mere membership in a majority, how- 
ever, does not insure serious consideration for committee service. Although 
the task of drafting a majority decision for a court as diverse as the IC] is 
formidable, and the job was characterized by some judges as ‘a chore, 
committee service is regarded as an honor and competence appears to be 
an important criterion for selection. Some judges serve on committees 


53 Two judges making this point stated that in their opinion the Court engaged in 
“no real deliberation.” 

öt Among the many factors hindering informal discussion is the language problem. 
Several judges can converse only in English or in French, making informal communica- 
tion with colleagues literally impossible. 

55 See text at notes 42 & 43 supra. 
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regularly; other judges, despite their support, for majority positions, never 
do. The election of committee members appears to be a truly “secret” 
process—judges indicated tha: they did not discuss their votes with col- 
leagues. They did intimate, however, that considerations external to the 
Court's deliberative process, such as a judge’s special interests or even his 
nationality, were sometimes weighed in committee elections. 

The Court’s procedures provide that the President shall be a member 
of the drafting committee when he is with the majority. Since 1968, how- 
ever, the President's membership has been of the ex officio variety: pre- 
sumably he does no actual drafting. Yet intimations surfaced in inter- 
views that a President nonetheless can exert influence by suggesting a 
course of action, by lending support for a position, even possibly by pro- 
posing a certain judge for committee membership in a delicate case. Here, 
as in discussions of other stages in the deliberative process, a tacit recog- 
nition of the perquisites and potential powers of the Presidency appeared. 
One judge actually suggested spontaneously that the Presidency was 
coveted and campaigned for by some judges. That observation, which was 
not raised in subsequent interviews, received no additional support. 

With the election of the drafting committee, the Court’s deliberative 
process reaches its last stage. After a time interval, the committee circu- 
lates a preliminary draft of the decision to the judges, who then may sub- 
mit amendments in writing.” When the committee has considered these 
amendments, it then submits a draft decision for discussion by the Court 
in first reading.®* After judges wishing to deliver separate or dissenting 
opinions have made them available, the committee circulates an amended 
draft decision for second reading and possible further amendments.” 
Thus, by the time the judges are called to give their final vote on the de- 
cision,® what has become the majority opinion has been subjected several 
times to line-by-line criticism by the entire membership of -he Court. 

Despite the care devoted to the production of a majority opinion, the 
Court has been criticized regularly for the pastiche quality of its opinions, 
which sometimes seem to speak in individual sentences that bear little 
relation to one another. Dissatisfaction with the judicial and stylistic 
coherence of majority opinions has contributed to the rise of “separate” 
opinions, the purpose of which is often described as that of grounding the 
majority’s result on a sounder or broader basis.* The proliferation of 
separate opinions is a matter of controversy on as well as off the Court: 
several judges criticized the cpinions as exercises in academic irrelevancy. 
Even those judges who occasionally write separate opinions did not warmly 
endorse the practice. Part of the motivation for a separate opinion stems 


56 The Chief Justice of the Supreme Court has the power to assign opinions if he is 
in the majority. The President’s role in the draftmg committee, while not clear cut, 
presumably is less influential. 

57 Art, 7(i). 58 Td, 

59 Art. 7(ii) & (iii). 30 Art. 8. 

51 See H. LAUTERPACHT, THE DEVELOPMENT OF INTERNATIONAL. LAW BY THE INTER- 
NATIONAL Court 66-70 (1958). 
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from the notewriting exercise: many judges stated frankly that the time 
invested in that endeavor naturally engenders a desire to see one’s thoughts 
in print. Other judges suggested that the practice of not announcing the 
votes of judges stimulated some of their colleagues to make their thoughts 
on a case public via the separate opinion route, often for reasons not 
strictly judicial.* 

Dissenting opinions, while not so controversial as separate opinions, ap- 
parently are not granted the same status potentially reserved for Supreme 
Court dissents, that of appeals to the more enlightened wisdom of the 
future. No judge considered ICJ dissents in that light, and there is little 
evidence that the Court makes use of its previous dissents, even when 
it reverses its position on some question.*? The ICJ, while not bound by 
its own precedents,** nonetheless accords them great weight; dissents, how- 
ever, have an uncertain influence at present. Some judges, when ques- 
tioned on this last point, expressed a desire to increase the influence of 
dissents through joint dissenting opinions; there are signs the Court may 
be moving in the direction of more such joint opinions.® 


TII. 
PossrsLe REFORMS OF THE DELIBERATIVE PROCESS 


The authors have concluded, on the basis of interviews and related re- 
search, that there is nearly universal dissatisfaction with portions of the 
Court’s present deliberative process. Fortunately, reform of the process 
would not be difficult to achieve, since the ICJ has the authority to re- 
vise its own internal rules,’ and, indeed, has a standing Rules Committee. 
Moreover, its docket remains not excessively crowded, despite the interest 
of the President and some judges in expanding its activity, and the very 
pervasiveness of the discontent on the Court suggests an atmosphere con- 
ducive to remedial change. 

Of all suggested reforms, the change that appeared most atiractive to 
judges was that of reversing the order of the notes and the oral delibera- 
tions, so that a fullblown substantive discussion would follow the presen- 


62 See, e.g., the Declaration of Judge Louis Ignacio-Pinto in the Fisheries Jurisdiction 
Case (Great Britain v. Iceland), Merits, [1974] ICJ Rep. 3, 35. 

88 In the Advisory Opinion on Namibia, [1971] IC] Rer. 16, for instance, the ma- 
jority opinion does not rely upon the dissenting opinions in the South West Africa cases 
(Ethiopia v. South Africa; Liberia v. South Africa), Second Phase, [1966] IC] Rep. 6. 
Separate opinions, however, do refer to the dissenting opinions in the earlier case. See, 
e.g., the Separate Opinion of Judge Dillard, [1971] ICJ Rer, 16, 138, 160 n.1. 

64 [CJ Svat. Art. 59. 

65 See, e.g., the Joint Dissenting Opinion of Judges Charles Onyeama, Hardy Dillard, 
Jiménez de Aréchaga, and Sir Humphrey Waldock in the Nuclear Test Case ( Australia 
v. France), [1974] ICJ Rer, 253, 311. l 

e6 The discussion of reforms in this section is confined primarily to those reforms 
which engendered immediate enthusiasm among the judges interviewed. The authors 
will consider reforms of the Court’s procedure in much greater detail in a forthcoming 
study of the decisionmaking process of the ICJ. 

67 JCJ Strat. Art. 30, para. 1. 
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tetion of the President’s list of issues, with the notes following that discus- 
sbn. The purpose of this change would be twofold: to allow freer and 
more open-ended discussion, and to eliminate some of the burdens and 
irefficiencies of an individual note. The discussion would purportedly 
allow judges to develop their views on issues but not commit them to paper; 
tte subsequent note would be an exercise in seeing if a position was capa- 
be of being reduced to writing. If instigated, the change would make 
the deliberative process of the ICJ more like that of the Supreme Court, 
where, although memoranda are sometimes circulated prior to conference, 
oral discussion in conference is designed to precede the writing of any 
opinions. 

The placing of substantive discussions before notes also would create 
pressure to reduce the length and comprehensiveness of the notes them- 
selves, since a number of fledging solutions and views could be abandoned, 
as not having sufficient support, without the time and effort necessary to 
irclude or develop them in a note. Consequently, notes might be more 
compact and issues might be more crisply put and clearly jcined. In addi- 
tion, those judges who believed that colleagues shared their views might. 
d-astically reduce the time spert on notes. 

Despite the apparent enthusiasm for this proposed reform, there are 
some arguments against it. One is that from 1931 to its dissolution the 
PZIJ’s deliberative process resembled the proposed .reform,®* and, more 
: importantly, that from 1946 to 1968 the ICJ also scheduled substantive oral 
d_scussion before the writing of notes.° There was a possibly important 
d fference: the President’s plan af discussion before 1968 cid not precede 
ozal discussion; rather, it followed after the notes, intended as a final nar- 
rowing of the issues. It may be that the President’s current list of issues 
narrows matters sufficiently, so that oral discussion of substantive ques- 
tions is the next logical step. Nevertheless, the fact that the proposed 
reform partially reinstitutes a practice only recently abandoned introduces 
a cautionary note. 

A second argument against this proposed change focuses on the notes 
themselves. Several judges acknowledged that the present personnel of 
the Court is of differing levels of energy, resourcefulness, and ability. One 
judge voiced the fear that abandonment or severe modification of the note 
requirement might result in the loss of painstaking individual thought by 
judges otherwise disinclined toward the rigors of that exercise. If this 
fear proved correct, the judge theorized, “stronger” or “more active” judges 
might dominate their peers and true judicial independence might be lost. 
This argument strikes the authors as having some merit. Repeatedly in 
interviews judges indicated how they valued their independence and took 
peide in their work; how they saw themselves aloof from partisan pres- 
sares and cherished that aloofness, despite the isolation and loneliness it 
sometimes fostered. If independence and self-esteem truly are tied to the 
note system, the authors would be loath to recommend its modification. 


68 See text at notes 31 & 32 supra, 63 See text at notes 33-35 supra. 
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Yet one sensed, after numerous interviews, that not all judges associated 
independence and integrity with the notes; some judges, in fact, asso- 
ciated those values with far less formal and less academic modes of com- 
munication. 

Several other possible reforms were discussed in interviews, none of 
which generated as widespread enthusiasm as the above. The authors 
questioned the need for keeping the votes of judges secret and for a secret 
ballot to elect the drafting committee, suggesting that listing how all judges 
voted would eliminate some separate and dissenting opinions, and that 
membership on the committee could be made open and rotated around 
members ‘of majorities. They also found the President’s opportunity to 
shape the list of issues and to sit in on committee deliberations a source 
of considerable power, and wondered whether this power was necessary 
-or healthy. In general, judges appeared not unduly disturbed about the 
secret aspects of their deliberations and not particularly concerned about 
the potential powers of the Presidency. 

The Court, as mentioned before, has a continuing opportunity to con- 
sider reform of its deliberative process; the candor of the judges inter- 
viewed suggests that serious consideration will be forthcoming. Should 
the ICJ attract the volume of business its President and some of its mem- 
bers seek, so that its docket more nearly corresponds to that of the Supreme 
Court, reform of its deliberations will cease to be a possibility and become 
a necessity. The care and thoroughness Charles Evans Hughes welcomed 
in the procedures of the ICJ’s predecessor 7 still may be admirable in a 
court with a relatively light docket; it will have to be partially sacrificed 
to streamlined procedures should the business of the ICJ intensify.” 

It may be that the almost ceremonial procedures of the ICJ, which 
sometimes seem baffiingly elaborate and cumbersome, are simply a reality 
of international relations. It may be that when countries do not share a 
common language and a common jurisprudence they have to communicate 
their differences and resolve their disputes in ritualistic ways, with form 
serving as a surrogate for subtleties. It may be that values prized in one 
country, and thereby incorporated into proposals for “reform,” simply do 
not apply to an international setting. It may be that the world community 


70 See note 19 supra. 

71 Cf. M. Hupson, supra note 30, at 581: 
Frequent criticism of the details of the procedure is made by the judges them- 
selves, and it must be admitted that the procedure as a whole is time-consuming. 
Yet it gains in thoroughness precisely because it is not expeditious, though changes 


might have to be made if the cases before the Court should become more 
numerous. 


It is worth recalling that upon occasion the PCIJ dispensed with written notes 
entirely. See text accompanying note 25 supra. 

With the 1968 resolution not applying specifically to interim measures of protection, 
the ICJ also has skipped the note stage in such situations. See, e.g., the Fisheries 
Jurisdiction Case (Great Britain v. Iceland), Jurisdiction, [1973] ICJ Rer. 3. The fact 
that, in the words of one judge, “a real deliberation” leading to a satisfactory result 
occurred in the above case lends support for the conclusion that streamlined procedures 
are not necessarily incompatible with thorough deliberation of the issues. 
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has the only kind of international court presently acceptable to the 144 
countries now comprising the United Nations. Yet the authors did’ not 
serse that sort of fatalism in the judges themselves; they found them anx- 
ious to improve the performance of their Court. If, as the authors and 
many judges believe, the effectiveness of the Court's performance is related 
to the quality of its deliberative process, then the time is ripe for some 
possible reforms. 


WHO GUARDS THE GUARDIANS: THIRD PARTIES 
AND THE LAW OF ARMED CONFLICT 


By David P. Forsythe * | 


The Geneva Diplomatic Conference on the Reaflirmation and Develop- 
ment of International Humanitarian Law in Armed Conflicts continues its 
attempts to supplement the 1949 Geneva Conventions, and in so doing to 
make the bulk of jus in bello consonant with factual reality. The first 
session of the Conference in 1974 provisionally adopted one highly im- 
portant article out of 137 presented to the Conference by the International 
Committee of the Red Cross (ICRC).2. The second session in 1975 pro- 
visionally adopted 77 articles pertaining to such important subjects as the 
definition of a noninternational armed conflict, the protection of civilians 
and civilian goods, medical transport, environmental protection, and pro- 
tection of journalists. 

Also among the subjects provisionally E by the 1975 session was 
that of the Protecting Power system—the rights and duties of neutral states 
or their substitutes to supervise the implementation of the law of interna- 
tional armed conflict. This is a crucial part of the law. The debate at the 
1975 session on the Protecting Power system is one indication of the 
strength of the movement to guarantee that the law on the books does 
indeed become the applied law in war. That debate also reflects the 
strength of the movement to give nonstate third parties, such as the ICRC 
or the United Nations, the right to supervise application of the law. These 
are two sides of the same coin. Moreover, in addition to formal super- 
vision through the Protecting Power system, other supervisory mechanisms 
are affected by the articles adopted at the 1975 session. All of these de- 


* Associate Professor of Political Science, University of Nebraska; Visiting Fellow, 
Princeton Center of International Studies. 

The author was an observer at the 1975 session of the Geneva Conference on Hu- 
manitarian Law, representing the Joint Committee for the Re-appraisal of the Red 
Cross. This article is the sole responsibility of the author, who benefited from com- 
ments on an earlier draft by Red Cross and governmental participants in that Confer- 
ence. The author is especially indebted to Col. G. I. A. D. Draper and Professor 
Georges Abi-Saab for their comments. 

1The ICRC drew up, in consultation with individuals and governments, two draft 
protocols to the 1949 Conventions, the first pertaining to international armed conflict, 
_the second to noninternational armed conflict. The one highly important article pro- 
visionally adopted in committee, but not formally adopted in conference plenary, per- 
tains to the material field of application of Protocol I, that is, the definition of an 
international armed conflict. For a review of the first session, see D. Forsythe, The 
1974 Diplomatic Conference on Humanitarian Law: Some Observations, 69 AJIL 77 
(1975); cf. R. Baxter, Humanitarian Law or Humanitarian Politics: The 1974 Diplo- 
matic Conference on Humanitarian Law, 16 Hanvann Int. L. J. 1 (1975); and Suckow, 
The Development of International Humanitarian Law: A Case Study, 12 R. INT. 
CoMMn, Junists (1974), 
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velonments relating to the supervisicn of the law of armed conflict will be 
the subject of this article. 

States, especially those engaged in armed conflict, are under the pri- 
marr legal obligation to apply the law.? States remain, in effect, the 
guandians of the law. But once again in 1975 a strong sentiment existed 
concerning the need to guard the guardians. 


I. 


THE BackcRrounp To 1975 


Tke practice of supervising the law of armed conflict has been little 
known, little understood, and little studied. It is thus useful to review 
brie-ly certain points concerning the background to the 1975 debates. 


Legel Evolution 


The institution of Protecting Powers in general international law goes 
back centuries to the practice of powerful states’ asserting the right to 
protect certain citizens of weaker states in a third state of their residence.? 
By World War I, it seems to have been the case that the role of the Pro- 
tecting Powers was accepted in customary international law, that a state 
of ocigin had the right to protect its nationals in the state of residence 
through a Protecting Power, and that “the State of Residence must accept 
suck protection.” + E 

A: far as the law of armed conflict is concerned, Protecting Powers had 
no sdecial rights until perhaps 1870, and for some 60 years thereafter these 
righ-s were not clear. In World War I, Protecting Powers did operate to 
some extent, but in view of the interstate frictions that could be produced 
by energetic Protecting Power action, “it is not surprising that Protecting 
Powers generally avoided anything spectacular in their work cf safeguard- 
ing enemy persons and interests.” © . 

What is important for later legal developments is that, in addition to the 
work done by Protecting Powers during World War I, the ICRC and Na- 
tionz] Red Cross Societies provided unofficial supervision of some of the 
law, usually through entering places of detention in order to provide ma- 
terial and medical assistance to individuals.* In this process, Red Cross 


21349 Geneva Conventions, Art. 1. 6 UST 3316; TIAS No. 3364; 75 UNTS 135; 
47 A IL Surr, 119 (1953). 

3] Picret, GENEVA CONVENTIONS OF 12 Aucusr 1949: 3 Commentary 92-103 
(1964). 

4 E, SIORDET, THe Geneva Conventions OF 1949: THe QUESTION or SCRUTINY 5 
(195.3). 

87d. at 8. See further FRANKLIN, PROTECTION oF ForeIcn InrEREsts (1946); H. S. 
Levie, Prisoners of War and the Protecting Power, 55 AJIL 374 (1961); G. Draper, 
Impl-mentation of International Law in Armed Conflict, 48 Int. Ren 40 (1972). 

8 The ICRC was the original agency in the international Red Cross mcvement. Com- 
posec only of Swiss nationals, the ICRC has been the primary Red Cross actor in sit- 
uatioas of armed conflicts and for the protection of detainees in general. National Red 
Cross Societies, once recognized by the ICRC, have tended to act independently. 
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officials made observations to the detaining authorities regarding the stan- 
dards of detention. This supervision of the law. “was unofficial but not 
ineffective.”7 “If the lot of prisoners had been slightly improved, and 
the Hague Regulations had not been entirely ignored, it was in many cases 
because there had been some sort of scrutiny, in fact if not in law.” è 

On the basis of experience in World War I, the ICRC proposed a man- 
datory system of third party supervision to the 1929 Diplomatic Conference 
on Prisoners of War, with itself in a central position: 


The Contracting Governments, in case of war, shall mandate to the 
ICRC the mission of appointing roving Commissions, composed of 
citizens of neutral States, whose duty it shall be to ensure that the 
belligerents make regular application of the provisions of the present 
Convention.® 


This proposal the 1929 Conference rejected, but it adopted a nonmandatory 
system. This was the first treaty provision pertaining to Protecting Powers 
in the law of armed conflict. Article 86 provided that “. . . a guarantee 
of the regular application of the present Convention will be found in the 
possibility of collaboration between Protecting Powers ...”*° This word- 
ing was indeed “slightly comic,” 14 the words being a product of states’ 
efforts to avoid a precise legal obligation while recognizing the need for 
supervision. The 1929 Conference also affirmed in Article 88 the right of 
the ICRC to practice humanitarian protection and assistance with the con- 
sent of the parties. 

During World War II, Protecting Powers again operated to some ex- 
tent, with Switzerland or Sweden becoming the Protecting Power for al- 
most all belligerents. Again, the ICRC supplemented the activity of Pro- 
tecting Powers by its traditional humanitarian work of protection and 
assistance to individuals,” 

After that war, the 1949 Geneva Conference again took up the subject 
of scrutiny. Three changes were made: (1) Protecting Powers were pro- 
vided for not only in the Prisoner of War Convention but in all four Con- 
ventions produced by that Conference; (2) the activity of Protecting 
Powers was made mandatory; and (3) official substitutes were mentioned 
for the first time. | 

With regard to the function of Protecting Powers, Common Article 
8/8/8/9 states, in part, “The present Convention shall be applied with the 
co-operation and under the scrutiny of the Protecting Powers whose duty 
it is to safeguard the interests of the Parties to the conflict . . . The said 


While the ICRC has frequently operated on both sides of an international armed con- 
flict, National Red Cross Societies have basically operated directly with regard to 
conationals. “A brief review of Red Cross activity pertaining to armed conflicts and 
other forms of conflict is found in D. Forsyrar, Presenr ROLE or tHE Rep Cross IN 
Prorecrion (1975). 

T SIORDET, supra note 4, at 9. 8 Id. at 11. 

® Quoted in id. at 12. 10 Quoted in Picrer, supra note 3, at 94. 

11 SronDET, supra note 4, at 15. 

12 See ICRC, REPORT OF THE INTERNATIONAL COMMITTEE OF THE RED CROSS ON ITS 
Activirres DURING THE SECOND Worip War, (1948) three volumes. 
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delegates [of Protecting Powers] shall be subject to the approval of the 
Power with which they are to carry out their duties.” 

With regard to official substitutes, Article 10 of the Prisoners of War 
Convention provides: 


The High Contracting Parties may at any time agree to entrust to 
an organization which offers all guarantees of impartiality and efficacy 
the duties incumbent on the Protecting Powers by virtue of the present 
Convention. 


When prisoners of war do not benefit or cease to benefit, no matter 
for what reason, by the activities of a Protecting Power or of an or- 
ganization provided for in the first paragraph above, the Detaining 
Power shall request a neutral State, or such an organization, to under- 
take the functions performed under the ‘present Convention by a Pro- | 
tecting Power designated by the Parties to a conflict. 


If protection cannot be arranged accordingly, the Detaining Power 
shall request or shall accept, subject to the provisions of this Article, 
the offer of the services of a humanitarian organization, such as the . 
International Committee of the Red Cross, to assume the humanitarian 
functions performed by Protecting Powers under the present Con- 
vention.** 


Substitutes for Protecting Powers were written into the law, not because 
neutral states were viewed as ineffective, but because there might not be 
any neutral states in World War III and because in World War H Protect- 
ing Powers had ceased to function when a belligerent state went out of 
“legal or actual existence.” 14 

Once again, aside from the tasks assigned to Protecting Powers and their 
official substitutes, the ICRC was authorized to carry out its traditional 
tasks with the consent of the parties. Article 9 of the Prisoners of War 
Convention reads: 1 


The provisions of the present Convention constitute no obstacle to 
the humanitarian activities which the International Committee of the 
Red Cross or any other impartial humanitarian organization may, sub- 
ject to the consent of the parties to the conflict concerned, undertake 
for the protection of prisoners of war and their relief. 


Moreover, the ICRC was authorized by the 1949 Conventions not only to 
become an official substitute under certain conditions (Article 10/10/10/11) 
and an unofficial substitute (Article 9/9/9/10) but also to engage in such 
specific tasks as operating the Central Information Agency under Article 
140 of the Civilians Convention. Among its functions was the right to visit 
places of detention, whether or not a Protecting Power or official substitute 


13 Article 8 in the first three Conventions of 1949 becomes Article 9 in the Fourth. 
Article 10 in the first three becomes Article 11 in the Fourth. 

14 PICTET, supra note 3, at 111. . 

15 The wording of Common Article 9/9/9/10 is slightly different in each Convention. 
Picrer, supra note 3, at 106, observes the connection between this general article and 
other articles mentioning specific functions of the ICRC. This same connection can 
be established for the Civilians Convention as well. 


1976] THIRD PARTIES AND THE LAW OF ARMED CONFLICT 45 


was designated by belligerents (Article 126 of the Prisoners of War Con- 
vention; Article 143 of the Civilians Convention). These ICRC visits were 
to occur automatically, subject only to the detaining state’s consent to the 
particular ICRC delegate, but not to the visits in principle.*® 

All of these provisions in the 1949 Conventions covered only international 
armed conflicts, not noninternational armed conflicts.” Therefore, with 
regard to international armed conflict, the 1949 treaties provided the basis 
for a complex process of supervision, both de jure and de facto. There 
were three possible forms of official supervision: (1) belligerent-appointed 
Protecting Powers, (2) belligerent-designated official substitutes, and (3) 
automatic introduction of an official substitute like the ICRC. There were 
two forms of unofficial supervision, one limited, one general: (1) the auto- 
matic introduction of the ICRC to perform specific humanitarian visits to 
detainees and tracing; and (2) the possible introduction of Red Cross 
agencies to perform traditional humanitarian tasks of an unspecified nature. 
Unofficial supervision was a byproduct of Red Cross protection and assis- 
tance to individuals. 

Almost all the states in the world have accepted the 1949 Conventions, 
with their provision for official supervision in Common Articles 8/8/8/9 
and 10/10/10/11 and for unofficial supervision in Common Article 9/9/9/10 
and otherwise. 


Recent Application 


Despite widespread acceptance of the idea of official supervision of the 
law of international armed conflict as found in the 1949 Geneva Conven- - 
tions, states have not generally given effect to or accepted that official 


16 The automatic nature of ICRC detention visits has not attracted much attention. 
In part, this is because the commentary on these provisions is not completely clear. 
For example, in the official commentary on the Third Convention, at 106, there seems 
to be an implication that Article 126, paragraph 4, on visits to detainees is to be read 
in conjunction with Article 9 requiring the consent of the Detaining Power. By con- 
trast, at 606, it is said that visits are performed “to some degree automatically.” While 
it is not clear in the text, “to some degree automatically” refers to state consent for 
individual ICRC delegates only, not to consent for the visit. This is the ICRC view, 
as established through interviews. See further PICTET, supra note 3, at 106, 602-06. 
The commentary is particularly unclear at 605, para. 1. The commentary on the 
Fourth Convention is similar. 

Another reason that the automatic nature of these visits has received so little atten- 
‘tion is that the ICRC does not emphasize clear legal distinctions in much of its work. 
It is more interested in protecting and assisting victims than in differentiating tradi- 
tional activities from specific tasks, and both from other possible bases of ICRC action. 
This approach is, of course, quite acceptable to states which are not eager to admit 
automatic rights to third parties. 

17 The Protecting Power system, formally and narrowly defined, pertains only to 
international armed conflict as regulated by the four 1949 Conventions. If a noninter- 
national armed conflict exists, then only Common Article 3 of the 1949 Conventions 
applies. This article states, in part, “[a]n impartial humanitarian body, such as the 
International Committee of the Red Cross, may offer its services to the Parties to the 
conflict.” There is no reference to « Protecting Power or a substitute. 

18 Socialist reservations are analyzed at p. 52 infre. 
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supervision in specific situations during the period of 1949-1974. Super- 
vision in international armed conflicts remains for the most part unofficial 
through the ICRC. 

Since 1949, Protecting Powers have been appointed in three situations 
of conflict. In two situations the ICRC has attempted to use Article 10 to 
obtain the introduction of an official substitute for a Protecting Power. In 
no situation has an official substitute actually functioned as such, either by 
belligerent appointment or by automatic introduction.*® In numerous situa- 
tions the ICRC has exercised humanitarian protection and assistance—and 
unofficial supervision. 

The legal basis of the ICRC ingolvemeul as well as exactly what activ- 
ity was being supervised, was not always agreed upon. The ICRC could 
claim either “specific tasks” or “traditional activities.” Or in situations in 
which the legal nature of the cordlict was in controversy, it could claim 
that its actions fell under Common Article 3 of the 1949 Conventions per- 
taining to noninternational armed conflicts, or even under its own statutes 
and its right of initiative to offer humanitarian help in any situation.?° 

It is useful to take a closer look at the three cases of Protecting Powers 
and the two cases of attempted introduction of an official substitute.” 

Suez Affair: When France, Israel, and the United Kingdom attacked 
- Egypt in 1956, Switzerland was appointed the Protecting Power for Egypt 
and France—and also between Egypt and the United Kingdom, the latter 
of which had not ratified the 1949 Conventions but agreed to apply them. 
Israel attempted to appoint the Netherlands as its Protecting Power, but 
Egypt never gave its consent. The ICRC was active under Common Ar- 
ticle 9/9/9/10 and other provisions relating to specific tasks. 

Two further points are relevant to this present inquiry. First, the United 
Kingdom, despite having a Protecting Power, turned to the ICRC in an 
effort to protect and assist the British community in Egypt. (This involved 
improving communications, insuring that personal daily needs were met, 
planning for a possible civilian evacuation, and checking on detainees. ) 
Secondly, the ICRC, in trying to improve the application of the Geneva 


19 Jt is important to recall that Common Article 10/10/10/11 of the 1949 Conven- 
tions states that the parties “shall request or shall accept... .” Thus according to 
that law, an offer of services by the ICRC legally entails an automatic acceptance by 
a state, if no other supervision is provided under Common Articles 8/8/8/9 and 
10/10/10/11. 

20 For example, in the situation of violence in Northern Ireland in the 1970's, the 
ICRC was permitted by the British Government to visit certain detainees as long as 
there was no reference to Common <Aiticle 3 or the Geneva Conventions as a whole, 
This ICRC presence in a violent situation, without reference to the law of armed 
conflict, is a common phenomenon; See Forsyrne, supra note 6, passim. 

21 The three cases of Protecting Powers are mentioned in J. Picter, Le Drorr 
HUMANITAIRE ET LA PROTECTION DES VICTIMES DE LA GUERRE (1973). A concise 
review of the reasons for not using the Protecting Power system since 1949 is found 
in Abi-Saab, Le Renforcement Du Systéme D’Application Des Régles Du Droit Hu- 
manitaire, 12 Rev. pe Drorr PÉNAL MILITAIRE ET DE DROIT DE LA GUERRE 223-40, 
especially at 227-29 (1973). The stetements in the text reflect the results of interviews 
carried out by the author in Geneva during 1972-1975. 
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Conventions, offered itself to Egypt and Israel as an official substitute for 
a Protecting Power and made specific reference inter alia to the third para- 
graph of Common Article 10/10/10/11 of the 1949 Conventions. Thus the 
ICRC sought to have itself automatically accepted as an official substitute. 
Israel responded with a conditional affirmation, subject to reciprocity by 
Egypt. Egypt never replied to the original or subsequent ICRC com- 
munications, 

Goa Affair: When India attacked the Portuguese enclave of Goa in 1961, 
it had already appointed Egypt as its general Protecting Power. Portugal 
had appointed Brazil in this context of broken diplomatic relations. The 
appointments were agreed to. The ICRC became involved under Common 
Article 9/9/9/10 and provisions relating to specific functions. Portugal, 
despite having Brazil as a Protecting Power, turned to the ICRC in order 
to guarantee protection and assistance to detained and wounded Portuguese. 

Bangladesh Affair: When violence erupted in what was then East Pakis- 
tan in 1971, the Government of Pakistan first refused entry to the ICRC, 
then permitted a Red Cross tracing service for missing persons under the 
ICRC’s right of initiative. When violence continued and the Indian army 
- intervened, the ICRC expanded its activities of protection and assistance 
under Common Article 9/9/9/10 and provisions relating to specific activ- 
ities. Switzerland was named a Protecting Power by both India and Pakis- 
tan. Emergent Bangladesh, generally unrecognized in the legal sense ex- 
cept by India, was without a Protecting Power. 

Problems developed with regard to the role of the Protecting Power. 
Switzerland and Pakistan interpreted that role to include both the repre- 
sentation of state interests under the 1969 Vienna Convention and the 
supervision of the 1949 Geneva Conventions. India, however, saw Swit- 
zerland’s role as limited to the former Convention and denied Switzerland 
access to detained Pakistanis (except for certain Pakistanis taken prisoners 
on the western front of the war). The ICRC gained access to prisoners 
of war held by Bangladesh, India, and Pakistan and to civilian detainees 
held by India in camps (but not to civilian Pakistanis held in Indian 
prisons) and to civilians held by Pakistan. Furthermore, the ICRC pro- 
vided protection and assistance to the Bihari minority in Bangladesh. All 
of this occurred under Common Article 9/9/9/10 and other provisions of 
the Conventions. 

In this situation, Switzerland and the ICRC agreed on a division of labor. 
Switzerland dealt with the so-called political and economic interests of the 
belligerents, such as the repatriation of consular staffs. The ICRC dealt 
with the needs of detainees and other humanitarian matters. Switzerland 
agreed to lend diplomatic support to the ICRC’s efforts, if needed. 

Middle East Conflict: In addition to the three situations above in which 
Protecting Powers were appointed, one of which also entailed an ICRC 
offer of services under Common Article 9/9/9/10, the continuation of the 
Middle East conflict into the 1970's led the ICRC again to offer its services 
as an official substitute for a Protecting Power. From December 1971 
until September 1972, the ICRC directed special attention to the question 
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of supervision of the Geneva Conventions in its dealings with Egypt, Jor- 
den, Lebanon, Syria, and Israel. In particular, the ICRC indicated that 
it-was prepared to become an oficial substitute. In September 1972 the 
IGRC formally presented itselZ as an official substitute. There was no 
clsarly affirmative response to the ICRC from any party.” 

All of this practice indicates: 

(1) a long-standing effort to introduce Protecting Powers or their official 
substitutes into situations of international armed conflict to guarantee ap- 
pkication of the law; : 

(2) a parallel development of unofficial supervision of the law through 

2d Cross activities of humanitarian protection and assistance, practiced 
primarily by the ICRC; 

(3) infrequent recourse to Protecting Powers since 1949 and no recourse 
tc official substitutes; 

(4) frequent reliance on the ICRC, even in situations where Protecting 
Powers were appointed; indeed, Protecting Powers in the form of neutral 
states do not seem to have constituted the answer to the need for super- 
-vion of the law of armed conflict, especially in the period since 1949. 


= Tse 1975 Protrecrinc Power SYSTEM 


It is against this background that the debate on the Protecting Power 
system occurred at the 1975 session of the Geneva Diplomatic Conference.” 
Committee I of the Conference, in adopting Article 5 of Protocol I, ap- 
proved a supplemental Protecting Power system that is mandatory in inter- 
national armed conflicts, reinforces the process of appointing Protecting 
Powers, and provides for substitutes. The crucial question in 1975 was 
whether a substitute could assume that role automatically, if Protecting 
Powers or other substitutes were not designated by the belligerents. The 
answer to this question lies in a careful examination of Committee I's de- 
bites and in the wording adopted. | 

First of all, new paragraph 1 of Article 5 of Protocol I makes even clearer 
tLan the 1949 wording the mandatory nature of the appointment of Pro- 
tecting Powers in international armed conflicts: 


It is the duty of the Parties to a conflict from the beginning of that 
conflict to secure the supervision and implementation of the Conven- 


22 ICRC, ANNUAL Reporr, at 69-70 (1972). With regard to the other situations 
referred to above, ICRC publications are generally silent regarding the legal differences 
between the roles of Protecting Powers, official substitutes, and the Red Cross. This is 
nct only because the precise legal basis of ICRC action is frequently unclear (the 
pirties may disagree as to whether an armed conflict exists, and if so whether it is 
inernational or noninternational), but also, because it does not matter to the ICRC 
wether it is or is not discharging a function authorized by a treaty, for what it does 
in the field is the same in either case. l 

It appears that the ICRC tried to kecome an official substitute in the Middle East 
in the 1970's primarily because of long-standing difficulties in implementing parts of 
the Fourth Convention of 1949 in Israeli occupied territory, a situation that the ICRC 
was to “deplore.” ICRC, AnxuaL Rerorr 6 (1973). 

23 This is not to say that the participants were familiar with the background. In- 
deed, the reverse seemed to be true. 
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tions and the present Protocol by the application of the system of Pro- 
tecting Powers, including inter alia their designation and acceptance, 
in accordance with the following paragraphs. Such Powers shall have 
the duty of safeguarding the interests of the Parties to the conflict. 


There was little opposition to the mandatory principle in 1975, and in gen- 
eral little difficulty in adopting this first paragraph of Article 5. The idea 
that Protecting Powers should represent not the interests of belligerents but 
the interests of the international community had some support. The United 
Kingdom made this argument, and Israel and India spoke to the question 
without taking a clear stand. The ICRC said that it represented the inter- 
national community.** But the 1949 formulation was repeated on this 
point in the 1975 version. This paragraph was adopted in committee 72-1-2. 

The second paragraph of new Article 5 seeks to promote rapid action in 
the appointment and acceptance of Protecting Powers. The paragraph 
was noncontroversial and adopted by consensus: 


From the beginning of a situation referred to in article 1 of the present 
Protocol, each Party to the conflict shall without delay. designate a 
Protecting Power for the purpose of applying the Conventions and the 
present Protocol and shall without delay and for the same purpose 
permit the activities of a Protecting Power designated by the adverse 
Party and accepted as such by it. 


The next paragraph of new Article 5 covers a subject not found in the 
1949 Conventions—that of the specific process of appointment: 


If a Protecting Power has not been designated or accepted from the 
beginning of a situation referred to in article 1 of the present Protocol, 
the International Committee of the Red Cross, without prejudice to the 
right of any other impartial humanitarian organization to do likewise, 
shall offer its good offices to the Parties to the conflict, with a view to 
the designation without delay of Protecting Powers to which the Parties 
to the conflict consent. For that purpose, it may, inter alia, ask each 
Party to provide it with a list of at least five States which the Party 
considers acceptable to act as Protecting Power on its behalf in relation 
to another Party to the conflict and ask the other Party to provide a 
list of at least five States which it would accept to fulfill this function; 

it shall compare them and seek the agreement of any proposed State 
named on both lists. 


Once again, there was little controversy over this third paragraph. Some 
concern was expressed that the drafting of the paragraph permitted all 
sorts of organizations to intervene in the process at any time, thus perhaps 
making for confusion. A number of delegations said that the wording im- 
plied priority to the ICRC, but a Spanish proposal to this effect was de- 
feated in committee plenary.?™ The paragraph was approved 65-0-3. 


24 The UK statement is found in CDDH/I/SR.28, March 18, 1975, at 15; Israel's 
in CDDH/I/SR.18, Feb. 10, 1975, at 4; India’s in CDDH/I/SR.19, Feb. 12, 1975, at 
7; the ICRC’s in CDDH/I/SR.17, Feb. 7, 1975, at 10. 

25 See CDDH/I/SR.27, at 24-25. The Swiss delegation also presented a proposal 
to this effect but withdrew it, contenting itself with a statement of explanation of vote. 
On the role of other “humanitarian” organizations and the repatriation of prisoners of 
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The real debate in 1975 on the Protecting Power system concerned para- 
graph 4 of new Article 5, pertaining to substitutes. Thirteen formal amend- 
ments to the ICRC draft Protocol touched upon this issue, plus informal 
proposals in the Working Group created to handle Article 5. The ICRC 
itself had presented not one but two formulations in regard to substitutes: 


Proposal I 
If, despite the foregoing, no Protecting Power is appointed, the Inter- 
national Committee of the Red Cross may assume the functions of a 
substitute within the meaning of Article 2(e), provided the Parties to 
the conflict agree and insofar as those functions are compatible with 
its own activities, 


Proposal I 
If, despite the foregoing, nò Protecting Power is appointed, the Parties 
to the conflict shall accept the offer made by the International Com- 
mittee of the Red Cross, if it deems necessary, to act as a substitute 
within the meaning of Article 2(e).*¢ 


These formulations by the ICRC and its statements on the subject of the 
Protecting Power system were extremely important. The ICRC took a 
highly active role in the negotiations, departing from its more usual role 
of being a technical drafting secretariat. This change was explained by 
the head of the ICRC delegation: 


While the ICRC was pleased to place the technical skill of its experts 
at the Diplomatic Conference’s disposal, it did not consider that it 

v should take a stand on provisions which mainly concerned govern- 
ments. It was for them alone to decide on the commitments they 
wished to undertake. That was the reason for the ICRC’s frequent 
reticence during the Conference. In the article at present under dis- 
cussion, however, special functions of great importance were envisaged 
for the ICRC, and it would therefore be useful for delegations to 
know its views on the subject.” 


What the ICRC wanted, which was implicit in its texts and made clear 
by the statements of its representatives, was the nonautomatic introduction 
of itself as a substitute for Protecting Powers in certain situations. It did 
not wish to be thrust upon a belligerent against its or the belligerent’s 
wishes. The then President of the ICRC had stated this in the course of 
the preparatory meetings leading up to the Diplomatic Conference: | 


... I think it is necessary . . . to confirm that the ICRC proposes to 

make use of the power conferred on it to assume the role of substitute 
for the Protecting Power whenever it considers it necessary and possi- 
ble to do so. This role should not, however, be automatically im- 
posed on the ICRC. Only when all other possibilities were exhausted 


war, see Falk, International Law Aspects of Repatriation of Prisoners of War during 
Hostilities, 67 AJIL 465 (1973); cf. Levie, International Law Aspects of Repatriation 
of Prisoners of War during Hostilities: A Reply, id. at 693. 

26 ICRC, DRAFT ADDITIONAL PROTOCOLS TO THE GENEVA CONVENTIONS OF AUGUST 12, 
1949, at 4 (1973). In the ICRC draft, this was paragraph 3 of Article 5. The “2(e)” 
refers to the legal definition of an official substitute, that is, “. . . an organization acting 
in place of a Protecting Power in accordance with article 5.” CDDH/I/235, at 2. 

27 Statement of J. Pictet, in CDDH/I/SR.27, at 21. 
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would the ICRC offer its services. Any such offer would then require 
the agreement of the Parties concerned.”® 


The ICRC delegate in Committee I reaffirmed this stand on several occa- 
sions during the 1975 debates, and he actively pursued this line in the 
Working Group.” l 

These statements had the important effect of making clear that there was 
no difference in the legal obligation contained in the two ICRC proposals 
regarding offers of an official substitute. The first proposal explicitly men- 
tioned specific state consent as being necessary for the acceptance of the 
substitute. The second proposal appeared to state the reverse in the words 
“shall accept the offer made-by the International Committee of the Red 
Cross, if it deems necessary... .” But ICRC statements indicated the 
ICRC would never consider it necessary to make a formal offer to serve 
' as substitute unless the parties in advance of that offer indicated their con- 
sent to the ICRC. | 
_ This caused the Egyptian spokesman to remark: 


The first of the proposed alternatives (I) contributed little that was 
new. The second (II) went further, since it obliged the parties to 
the conflict to accept the ICRC’s offer—an offer it would only make 
if it could be accepted by the parties. The situation therefore con- 
stituted a vicious circle.*° 


The difference between the two ICRC proposals was a matter of psycho- 
logical pressure. The debate was about the use of law to generate pressure 
‘on a state. The negotiating process was concerned with “word politics,” 
or the use of legal wording to create expectations about what states should _ 
do, whatever the precise legal obligation." This was perceived by a num- 
ber of participants at the 1975 session. It was articulated clearly by the 
Australian spokesman: 


What was needed . . . was a text which would place the maximum 
pressure upon belligerent States to accept a machinery of Protecting 
Powers which would not in any way infringe their national sovereignty. 
That... was precisely what the ICRC had had in mind. .. 


The two alternative texts provided by the ICRC ... were not far 
apart, since neither was intended to provide for the automatic or 
compulsory appointment of the ICRC as a substitute for a Protecting 
Power. His delegation preferred Proposal II, not because it made it 
more obligatory for the party concerned to accept the offer of the 
ICRC but because it appeared to do so... .°? 


Now, a number of states had been in favor, at some point, or reaffirming 
the automatic introduction of a substitute found in the third paragraph of 
Common Article 10/10/10/11 of the 1949 Conventions. Many of these 
arrived at a position of support for the ICRC’s Proposal II on the basis of 


28 ICRC, DRAFT ADDITIONAL PROTOCOLS, supra note 26, at 13. Cf. the ICRC pro- 
posal in 1929 calling for the automatic appointment of substitutes by the ICRC. 

28 Statements of Antoine Martin, CDDH/I/SR.17, at 6, 11. 

30 Statement of Georges Abi-Saab, CDDH/I/SR.17, at 14. 

31 See in general T. Franck AND E. WEISBAND, Worp Pouitics, (1972). 

82 Statement by T. W. Cutts, CDDH/I/SR.19, at 4-5. 
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reasoning similar to the Australian. Desiring a strong system of super- 
vis.on, they regarded the ICRC as the only acceptable automatic substi- 
tut2. When the ICRC refused to become an automatic substitute, these 
states very early in the long negotiating process supported Proposal II as 
the best system obtainable. Others among the states favoring maintenance 
of -he clear legal principle of an automatic substitute carried their fight on 
into the 1975 session. In this group were Belgium, the Netherlands, the 
United Kingdom, Pakistan, Bangladesh, and Greece, inter alia. Spain 
wo:1ld have had the ICRC appoint an automatic substitute.: Most of 
these finally and reluctantly also gave their support to Proposal II. 

This was principally because the Socialist group was unyielding in its 
opposition to the principle of automaticity. A number of Third World _ 
sta-es, as well as France, were also strongly opposed to automaticity. When 
the United States showed a willingness to compromise with the Socialist 
group on this issue, the states in favor of automaticity found it difficult to 
ral'y support. The Socialist states were intensely opposed to the operation 
of an official substitute without the specifically expressed consent of the 
staze involved.** They stressed the rights of national sovereignty and re- 
caled their reservations against the automatic acceptance of a substitute 
found in Common Article 10/10/10/11 of the 1949 treaties. They were 
unmoved by the Danish argument that national sovereignty and state con- 
sent found their exercise in adherence to the legal instrument, making 
specific state consent regarding substitutes redundant.** They sought to 
gererate support for the ICRC’s Proposal I, in part by asking the ICRC 
representative if he did not favor it, and in part by urging acceptance of 
similar Eastern European amendments.” 

The United States, despite its past difficulties in Indochina in obtaining 
supervision of detention conditions for its nationals and despite speeches in 
Committee J stressing the need for “openness and accountability” in the 
Jaw," was not in favor of automaticity. Confronted by both the Socialist 

3: See the formal amendments contained in CDDH/56, Sept. 16, 1974, passim: 
CDDH/I/24 (Pakistan); CDDH/I/67 (U.K. et al.)}; CDDH/1I/77 (Spain); CDDH/I1/31 
(Greece); and see the statement by the delegate of Bangladesh in CDDH/I/SR.18, at 
12—13. It is interesting that some of the states pressing the ICRC to assume the role 
of automatic substitute were non-Western and had had some differences of opinion with 
the ICRC in the past. 

3¢ China and Albania did not attend the 1975 session; nor did South Africa. Docu- 
mertation of the Socialist position is so extensive as to be superfluous. 

3 See CLAUDE Pm.oup, RESERVATIONS TO THE 1949 GENEVA CONVENTIONS, 7—10 
(1958); and Picrer, supra note 3, at 114. The ICRC prefers to refer to these sub- 
missions as interpretations rather than reservations. 

8€ CDDH/1/SR.18, at 2-3. 

37 See the query by the Soviet delegate in CDDH/I/SR.17, at 11, leading to an ICRC 
reply which seemed to say there was no legal difference between the two ICRC pro- 
posels. See also the amendment put forward by the Soviet Union, Byelorussia, and 
the Ukraine, CDDH/I/70, in CDDH/56, at 36. 

8& Statement by Maj. Gen. George Prugh, in CDDH/I/SR.17, at 4-5, referring to 
_R. E. Baxter, Some Existing Problems of Humanitarian Law, in Toe Concepr or In- 
TERNATIONAL ARMED CONFLICT: FURTHER OUTLOOK, at 6, Proc. or THE Inr, SYMPO- 
SIUN ON HUMANITARIAN Law, Brussens, 12-14 Dec. (1974). 
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and ICRC stands on the question, thé United States supported Proposal II. 
While American spokesmen said the delegation was not under instructions 
to fit this Diplomatic Conference into the pattern of detente between itself 
and the Soviet Union, that delegation nevertheless felt it wise to seek a 
compromise with the Soviet Union and Eastern European states and to 
work for a Protecting Power system that could be adopted by consensus. - 
Many Western states, such as Canada and Switzerland, found this to be 
the determining factor; they found it difficult to disagree with what the 
Americans, Russians, and ICRC agreed to.*® 

In addition to this central debate about what type of obligation should 
exist regarding the offer of services of a substitute was the related ques- 
tion of what type of organization could make that offer. Both the ICRC 
proposals mentioned itself only, which was not so much an act of vanity 
as a reflection of the fact that, aside from Protecting Powers, only the ICRC 
had systematically, if unofficially, supervised the law of armed conflict. 
This proposed ICRC monopoly was widely supported not only by Western 
delegations but also by certain Third World delegations like Indonesia.* 
- The Socialist group, however, was strongly opposed to an ICRC monop- 
oly and was supported by a number of Third World delegations such as 
Brazil. Most of the Eastern European delegations did not question the 
impartiality or efficacy of the ICRC in their formal interventions. Rather, 
they spoke of expanding the number of possible substitutes with a view 
to enhancing the effectiveness of the law, a position parallel to that taken 
in certain Third World statements. Several Eastern European delegates 
indicated in private discussions their belief that the ICRC was indeed 
trying to be neutral in its work. To the extent that some of these delegates 
had reservations about the work of the ICRC in Vietnam, these were offset 
by favorable views of the ICRC’s work in Chile after the overthrow of 
President Allende.* 

Despite the fact that no one could name any organization other than 
the ICRC that might serve as a formal substitute, there was compromise 
on this point as well, which is reflected in the report of the Working Group 
on Article 5. As reported out by that Group, paragraph 4 of Article 5 reads: 


If, despite the foregoing, there is no Protecting Power, the Parties to 
the conflict shall accept without delay an offer which may be made 
by the International Committee of the Red Cross or by any other | 
organization which offers all guarantees of impartiality and efficacy, 
after due consultations with the said Parties and taking into account 


89 This paragraph is based on findings from interviews during and after the 1975 
session, 

40 It is again interesting (supra note 32) that a number of delegations praising the 
ICRC were non-Western and had had differences of opinion with the ICRC. ‘This had 
been the case with Indonesia in dealing with the ICRC over the question of political 
prisoners since 1965. Yet see the Indonesian statement in CDDH/I/SR.28, March 18, 
1975, at 8. 

41 This paragraph is based on findings from interviews during the 1975 session. In 
Chile the ICRC has worked extensively to protect and assist “leftist” detainees and their - 
families under the military junta. 
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the result of these consultations, to act as a substitute. The function- 

ing of such a substitute is subject to the consent of the Parties to the 

conflict; all efforts shall be made by the Parties to facilitate the opera- 

a of i substitute in fulfilling its tasks under the Conventions and this 
rotocol. 


In the plenary of Committee I this formulation, reflecting an East-West 
compromise based on the ICRC’s Proposal II, proved unacceptable to 
fifteen states still struggling for automaticity. These states looked to the 
United Nations to provide an automatic substitute as a last resort. In the 
plenary of the Committee Norway, with the support of primarily the Arab 
group, moved the adoption of paragraph 4 bis: | 


If the discharge of all or part of the functions of the Protecting Power, 
including the investigation and reporting of the violations, has not been 
assumed according to the receding paragraphs, the United Nations 
may designate a body to andertake these functions.* 


The supporting argument was that there was a need to guarantee the op- 
eration of a substitute and to improve the locus standi of the United Nations 
in this respect. The Norwegian spokesman indicated that the exact word- 
ing was open to negotiation and that the United Nations could designate 
not only one of its own agencies, such as the High Commissioner for 
Refugees, but also a non-UN agency, such as the ICRC or World Council 
of Churches,*® l 

Both Eastern and Western delegations opposed this move in no uncertain 
terms. Both argued in favor of the compromise already reached and the 
‘need for consensus approval of Article 5 in toto. Eastern delegations re- 
- affirmed their commitment to state sovereignty and specific state consent, 
and many Western delegations were not convinced of either the efficacy or 
the impartiality of the United Nations. The Syrian spokesman said that 
to oppose paragraph 4-bis “was to show a lack of confidence in the United 
Nations.” #4 He was right; that wes precisely what the West was doing. 

Moreover, a representative of the United Nations had said in the Work- 
ing Group: 


The United Nations Charter is the one and sole source af the United 
Nations power and its organs. It is difficult to find the legal link be- 
tween the activities of the United Nations based on the United Nations 
Charter and the possible activities of an unspecified United Nations 
body as provided for in paragraph 4 bis of the text now being dis- 
cussed. The Conventions and the Additional Protocols are the instru- 
ments of sovereign states. The sovereign states will ratify and imple- 
ment them. Therefore, the sovereign states are obliged to try to find 
a solution such as that contained in article 5. The United Nations 
have [sic.] special responsibilities in the field of peace and security. 
Under the present formulation of draft paragraph 4 bis it does not 


42 CDDH/I/235, at 3. This was a merger of earlier proposals by Syria, the Arab 
group, and Norway. 

48 CDDH/I/SR.27, at 2-3. This idea had been articulated for a number of years. 
See ICRC, supra note 27, at 13. 

44 CDDH/I/SR.27, at 5. 
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appear clearly which responsibility, if any, the United Nations organs 
would be called upon to undertake.* l 


Whatever the intrinsic merits of the above reasoning, the UN representa- 
tive indicated a strong reserve to the UN’s being involved in the applica- 
tion of the Jaw of armed conflict, and this did not help the prospects of 
4-bis. It also did not help the prospect of having the question of inves- 
tigation and reporting mentioned in the paragraph, for this interjected yet 
another controversial element into the amendment. 

Paragraph 4-bis was rejected by a vote of 32-27-16, the affirmative votes 
. falling far short of the necessary two-thirds needed for adoption. After 
further parliamentary maneuvering, paragraph 4 as reported out of the 
Working Group was adopted 53-10-8. The rest of Article 5 was eventually 
adopted also: 7 


5. The designation and acceptance of Protecting Powers for the sole 
purpose of applying the Conventions and the present Protocol shall not 
affect the legal status of the Parties to the conflict or of any. territory, 
including occupied territory. 


6. The maintenance of diplomatic relations between Parties to the 
conflict or the entrusting of the protection of a Party’s interests and 
those of its nationals to a third State according to the Vienna Conven- 
tion on Diplomatic Relations does not constitute an obsiacle to the 
appointment of Protecting Powers for the sole purpose of applying the 
Conventions and the present Protocol. 


7. Whenever hereafter in the present Protocol mention is made of a 
Protecting Power, such mention also includes any substitute.* 


Article 5 in its entirety was finally adopted by Committee I by consensus. 
The plenary of the Conference took note of that adoption. Formal Con- 
ference approval is still pending. 


MEANING OF THE 1975 DEBATE 


The 1975 session of the Geneva Diplomatic Conference, in its considera- 
tion of the Protecting Power system, manifested a central tension between 
the widespread desire for more effective supervision of the law of armed 
conflict and, on the other hand, the equally widespread desire for adoption 
by. consensus and universal acceptance of the norms. The tension was pro- 
nounced because of the earlier decision to make Article 5 of Protocol I a 


45 CDDH/I/GT/48, March 10, 1975, at 2, emphasis in the original. 

46 The fifth paragraph was apparently a response to the 1956 situation between Egypt 
and Israel, where Egypt may have hesitated to accept the Netherlands as Israel’s Pro- 
tecting Power for fear of thereby recognizing Israel. 

The sixth paragraph was a response to the 1962 Indo-Chinese border war in which 
China argued that it did not have need of a Protecting Power and that India should 
not have allowed the ICRC to visit detained Chinese nationals, because diplomatic re- 
_ lations were not broken, See Jerome Alan Cohen and Shao-chun Leng, The Sino- 
Indian Dispute over the Internment and Detention of Chinese in India, in J. Cowen 
(ed.), Crmna’s PRACTICE oF INTERNATIONAL Law: SoME Case Stuns, 268-320 
(1972). The second part of paragraph six was a response to the confusion in 1971 
over the role of Switzerland in the war for Bangladesh. See supra p. 47. 
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nonreservable item.*7 Thus opposition by a state to Article 5 could lead 
to its rejection of the entire Protocol. 

In dealing with the Protecting Power system, two approaches were thus 
available to states. They could seek a compromise, or they could attempt 
to crzate a very strong system. The latter approach would have probably 
entailed taking Article 5 out from the nonreservable category, struggling to 
secure Conference adoption, accepting a number of reservations against the 
strong system, and hoping for a withdrawal of the reservations over time. 

The approach chosen was compromise, especially on the question of sub- 
stitutes as found in Article 5, paragraph 4. The result gave rise to some 
confusion. The appearance of automaticity is’ created by the wording, 
“|. . the Parties to the conflict shall accept without delay an offer... , 
after due consultations with the said Parties and taking into account the 
resul of these consultations, to act as a substitute.” Yet the functioning 
of ths substitute is subsequently. explicitly made dependent on specific state 
consent, and the system established is thus a regression from the auto- 
maticity of paragraph 3 of Common Article 10/10/10/11 in the 1949 Con- 
ventions and a general concession to state consent. This article of the 1949 
Conventions, however, remains legally valid for states that might choose to 
activate it, as the new Article 5 of Protocol I supplements but does not 
erase the 1949 Conventions. 

This new formulation was, at least to the Spanish delegate, “illogical, 
imperfect and incomplete.” ** -This criticism was not met by the Italian 
argument that the formulation permitted the “ICRC to offer its services as 
a substitute, after consultations with the Parties but without their consent 
being necessary. Only the exercise of the functions of the substitute is 
subordinated to the acceptance of the Parties.” This was legal hair- 
splitting par excellence; no matter how accurate, it was without immediate 
significance to the victims of armed conflict. : 

What has been written about the 1949 Protecting Power system, as found 
in Common Article 8/8/8/9, is also true of the 1975 formulation found in 
new Article 5: : 


: [The Article] as it emerged from the debates of the Diplomatic Con- 
ference may appear to be faulty. It is. The Diplomatic Conference 
was not a meeting of jurists only. It was not concerned with purely 
scientific law to be treated on purely academic grounds . . . But the 
enunciation of . . . principles came fon plenipotentiaries who, as the 
representatives of sovereign States, were equally conscious of their duty 
+o protect their countries’ sovereignty.°° 


As to the meaning of what was done at the 1975 session on this issue, 
agair there are two views. One sees new Article 5 as not a reaffirmation 


47 Draft Protocol I, Article 85. Article 85 has not yet been adopted. 

48 GDDH/I/SR.28, at 9. 

49 77, at 11, author’s translation of the French, 

50 SIORDET, supra note 4, at 24. Cf. the “scientific” proposals for better law con- 
tained in Levie, Some Major Inadequacies in the Existing Law Relating to the Protec- 
tion of Individuals During Armed Conflict, 19 HamMarsxy6Lp Forum passim (1970). 
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and development of the law but a step backward, or, as the Egyptian 
spokesman phrased it, a “retrogression.” ** This, it is argued, is primarily 
because state consent has been explicitly introduced into the functioning of 
_ the substitute, whereas this was not found in Common Article 10/10/10/11 
of the 1949 Conventions. While the ICRC did not have to offer its services 
under the 1949 treaties, a Detaining Power had to request third party 
supervision, perhaps by the ICRC, in the event that no Protecting Power 
functioned. This request cculd have forced ICRC involvement. Hence a 
critical view of the 1975 draft is held especially by a number of Third 
World and Western delegations. | 

On the other hand, some see new Article 5 as a simple confirmation of 
reality--that the provisions adopted in 1949 were too far ahead of their- 
time and therefore generally unused and unworkable. Moreover, in so far 
as the ICRC as an official substitute is concerned, the argument can be 
made that under the 1949 provisions a belligerent did have the opportunity 
to express its ad hoc consent for the functioning of the ICRC, since under 
Article 126 of the Prisoners of War Convention, each ICRC delegate must 
have the consent of the belligerent.*? Moreover, old Common Article 10/ 
10/10/11 remains on the books. ' 

Which of these two competing views is correct will probably: be deter- 
mined by state practice in the future—assuming the final adoption of, and 
adherence to, Protocol I and the existence of international armed conflicts 
in the legal sense. It is difficult to know now whether the future pattern 
will be: (1) the appointment of Protecting Powers, perhaps stimulated 
through the good offices of the ICRC or other third party; (2) appointment 
of official substitutes under Common Article 10/10/10/11 of the 1949 
treaties; (3) the offer of services by a potential substitute, whether the 
ICRC or some other body, after consultations either under the old Con- 
ventions or the new Protocol; or (4) no third party supervision, for what- 
ever reason. : 

It is, after all, only with a long-range perspective that one can fully eval- 
uate the action of the 1975 session on the Protecting Power system. As the 
delegate of Tunisia said, “. . . international law is a law in the process of 
elaboration and that which could mark a notable progress, but seems today 
premature to certain individuals, can be realized in the more or less near 
future.” 5" If international humanitarian law is made to appear more at- 
tractive to the greatest number of states, including especially the Socialist 
and Third World states most strongly committed to the specific exercise of 
state consent, and if some appearance is maintained of automaticity for sub- 
stitutes of Protecting Powers, and if the ICRC’s diplomacy and field opera- 
tions find expanded acceptance, then future legal developments may, very 
well achieve what seems premature to some today. The 1975 session took 


51 CDDH/I/SR.28, at 3. 

52 See Picrer, supra note 3, €03-f. However, the generally accepted view is that 
state consent for delegates cannot legally be used to block visits; some delegate(s) must 
be accepted. 

53 CDDH/I/28, at 16; author’s translation of the French. 
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no revolutionary steps with regard to the rights of substitutes for Protecting 
Powers. But it may have laid the basis for that step in the future. Thus 
it may have taken one step backward for the sake of two steps forward at 
a later time. Then again, it may have simply taken a step backward. 


SUPERVISION: A BROADER VIEW 


It is essential to emphasize the importance of unofficial supervision for 
the law of armed conflict and to take account of the way in which that 
function is performed, primarily by the ICRC. 

Common Article 9/9/9/10 of the Geneva Conventions, pertaining to the 
traditional humanitarian tasks, remains unchanged. Moreover, both the 
general and the specific functions of the ICRC, already found in the 1949 
treaties, appear to be strengthened by new Article 70-bis: 


The Parties to the conflict shail grant to the International Committee 
of the Red Cross all facilities within their power so as to enable it to 
carry out the humanitarian role assigned to it by the Conventions and 
the present Protocol in order tc ensure protection and assistance to the 
victims of conflicts; the Internaticnal Committee of the Red Cross may 
also carry out any other humanitarian activities in favor of these vic- 
tims, subject to the consent of the Parties to the conflict concerned. 

Therefore, the specific tasks of the ICRC and their automatic nature are. 

reaffirmed in Protocol I—as well as the general humanitarian functions of 
that organization. The parties “shall grant” to the ICRC what is needed 
for the exercise of the specific functions of humanitarian protection and 
assistance. 
- Article 70-bis conveys the expectation that the ICRC will be functioning. 
While Red Cross protection and assistance is undefined in law and perhaps 
undefinable in practice," surely that protection and assistance includes 
most of the Protecting Power’s tasks. The ICRC has stated that it per- 
forms “many of the functions of substitutes for Protecting Powers as part 
of its traditional activities.” °* And the ICRC has largely given up its 
previous effort to distinguish between humanitarian and other tasks of the 
Protecting Power.*? 

Thus a minimally adequate supervision would seem to be assured in the 
future through ICRC action, regardless of the disposition of new Article 5. 
Whether or not the introduction of the ICRC is automatic may become an 
academic question, if there is a general expectation that the ICRC will be- 
come systematically. involved in armed conflicts in order to assure that 
humanitarian needs are met."® — 


54 CDDH/1/285, April 9, 1975, at 2. It was adopted by consensus. Comments on 
this article are found primarily in CDDH/I/SR.37, April 4, 1975. Cf. especially Article 
125 of Convention III of 1949. 
` 55 See FORSYTHE, supra note 6, passim 

56 Statement of ICRC representative Antoine Martin in CDDH/I/SR.17, at.11. 

57 For a largely unpersuasive effort to draw that distinction, see SIoRDET, supra note 
4, at 71 and passim. See also Picrer, supra note 3, at 112-13. 

58 With regard to automaticity in the performance of humanitarian tasks, new Article 
70-bis strengthens the legal basis for specific tasks and reaffirms old Common Article 
9/9/9/10. 
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A “minimally adequate supervision” involves two things. One is the 
ability to identify humanitarian need and to respond ‘to it logistically and 
technically and in terms of material goods. The long record of the ICRC 
in this regard and its recent efforts in the Middle East and Sub-Continent, 
not to mention Cyprus, suggest clearly. that the ICRC is able to provide 
effective protection and assistance, which is precisely the meaning of im- 
plementing the law. A second dimension to adequate supervision is the 
ability to get states to change their policies when such policies are outside 
the rules. -The ICRC has taken the approach of a “friendly legal adviser” 
rather than a “policeman.” The results are inconclusive historically. All 
that can be said is that the ICRC has had some success in this matter and 
that “public finger shaking” and reprisals have not proven any more effec- 
tive. In historical perspective, and in the light of events in 1956 and 1971 
in particular, the ICRC may have more capacity: for effective supervising 
of the law than have governments that have assumed the role of Protecting 
Power. In any event, it is important to distinguish an ideological or 
sentimental preference for states as Protecting Powers: from the capacity 
of the ICRC to supervise the law in its most important sense—protection 
and assistance for individuals. 

The ICRC could of course encounter some difficulty in providing min- 
imally adequate supervision of the law. Supervising the actions of a na- 
tional liberation movement could be one area of difficulty. Supervising 
the application of the law in the area of combat, as compared with rear 
areas, is another. And being asked to testify at a war crimes trial is a 
third. In general, neutral states would experience the same problems. 
Testimony in war crimes proceedings would seem to present special prob- 
lems to the ICRC, as it usually avoids public statements as to what its 
delegates have seen. On the other hand, a trial would provide the ICRC 
with the opportunity to make a public contribution to protecting human 
rights, based on the penal provisions to be inserted in Protocol I. Also, 
presumably states and individuals would prefer to have in court represent- 
atives of the ICRC with its reputation for integrity and responsible action, 
rather than officials of a state serving as Protecting Power which might 
be motivated by realpolitik. 

The above analysis, stressing the probable effectiveness of unofficial su- 
pervision, is not to belittle the importance of certain proposals aimed at 
creating a commission of inquiry in the case of alleged violations of the 
laws of armed conflict." Nor is it to minimize the importance of the effort 
to write penal provisions into the Draft Protocols ® or of certain articles 

59 See especially the proposal of Denmark, New Zealand, and Sweden, for a perma- 
nent International Enquiry Commission, to be appointed by the ICRC, contained in 
CDDH/1/241, March 19, 1975, with supporting arguments in an unofficial “Explana- 
tory Memorandum” dated March 21, 1975, distributed by the Swedish delegation. Cf. 
a Pakistani proposal in CDDH/ 1/267, March 25, 1975. | 

_ 80 There is an effort to write part of the Nuremberg principles on individual respon- 
sibility into the Draft Protocols. See especially Draft Protocol I, Section II, “Re- 


pression of Breaches of the Conventions and of the Present Protocol,” and such subjects 
as breaches, grave breaches, superior orders, extradition, etc. 
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provisionally adopted in 1975 concerning other state action, such as a meet- 
ing of signatories to discuss “general” problems in the application of the 
law,“ the training of qualified experts in the law of armed conflict within 
the national domain,® and reporting by the parties on their dissemination 
of the law to the ICRC and to Switzerland as.the depositary government 
of the Conventions and Protocols.** All of these provisions pertain to su- 
pervision too, and if one or more of these provisions are adopted and taken 
seriously they could result in improved application of the law. But at least 
in the near future it is submitted that the presence of the ICRC in a situa- 
tion of violence is the best guarantee that supervision will occur. The 
locus standi of the ICRC is a secondary. question—not unimportant, as the 
question of civilian protection under Israeli control demonstrates, but still 
secondary. | 

The actual work of the ICRC is not restricted to a situation of interna- 
tional armed conflict, as is the case for Protecting Powers and official sub- 
_ stitutes. In a noninternational armed conflict too, there appears to be a 
presumption that the ICRC will operate. Article 8, paragraph 4, of Draft 
Protocol II states, “The parties to the conflict shall endeavour to facilitate 
visits to the persons referred to in the opening paragraph of paragraph 1 
and in paragraph 3 by representatives of an impartial humanitarian orga- 
nization.” ** This is stronger than old Common Article 3 of the 1949 Con- 
ventions which simply authorized the ICRC to offer its services. Addi- 
tionally, the ICRC supervises the implementation of humanitarian norms, 
quite aside from any reference to its functions in the law of armed conflict, 
international or noninternational.** Thus the presence of the ICRC in a 
situation of violence, even if the ICRC is not an official substitute, is likely 


61 See Art. 7 of Protocol I. This was provisionally adopted in Committee I after 
a separate vote inter alia on the word “general.” One can conceive, however, of a 
majority of states deciding that, say, Israeli practices in occupied territory constitute 
not a specific but a general problem in humanitarian law. On the other hand, the 
slowness of action by such a large group and the realpolitik of the process are not 
likely to permit this mechanism to be an effective medium of supervision, 

62 See Arts. 6 and 71 of Protocol L 

63 See Art. 72 in Protocol I. This was provisionally adopted in Committee I over 
some opposition by the Socialist group to the paragraph on reporting. On the other 
hand, Norway wanted the ICRC to use the reporting procedure to set standards as 
to proper reporting on efforts at dissemination. CDDH/I/SR.38, April 11, 1975, at 8. 

64 Paragraphs 1 and 3 of this Article 8 in Draft Protocol II refer to persons interned 
_or detained “for reasons in relation to the armed conflict.” The ICRC is the only 
third party that has systematically supervised the 2mbryonic law of noninternational 
armed conflict. “Among private organizations, the International Committee of the Red 
Cross has labored longest and hardest to extend the law of war to internal conflicts.” 
James E. Bonp, THE Rures or Rior 39 and passim (1974). 

65 See further Draft Protocol II, Article 39 (a reaffirmation of old Article 3). There 
have been few formal declarations by governments formally accepting the applica- 
bility of Common Article 3. Clear examples of such declarations are those by the 
French Government in Algeria (1956-1962); and by the Government of Chile (1973-- 
1975). ‘The latter fact is not generally known. 

66 In addition to ForsyrHe, supra note 6, see J. Moremion, Le Comire INTER- 
NATIONAL DE LA CROIX-ROUGE ET LA PROTECTION DES DÉTENUS POLITIQUES, (1973). 
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to be more efficacious than the activity. of Protecting Powers. Also the 
ICRC is likely to be less handicapped by any legal dispute as to the overall 
nature of the conflict. 


CONCLUSIONS 


While the 1975 debate on the Protecting Power system showed no rev- 
olutionary developments in legal thinking and while it required a major 
struggle—not entirely successfully concluded—to reaffirm concepts in the 
1949 Conventions, much sentiment existed in favor of improved application 
of the law. This took the form not only of minority sentiment for auto- 
matic introduction of official substitutes, but also of majority sentiment for 
maintaining the appearance of as strong a Protecting Power system as was 
consistent with consensus adoption of the Protocol. Within that latter con- 
straint there was a widespread and successful effort to generate as much 
pressure as possible on a belligerent to obtain third party supervision. As 
the Italian delegate remarked, new Article 5 was not the best solution but 
“le moins mauvais qui pouvait étre envisagé dans les circonstances ac- 
tuelles.” 87 

Moreover, if it be agreed that the Conference gave something away: with 
its right hand, it tended to take it back with its left. That is to say, to the 
extent that the Conference gave something away in writing specific state 
consent into the operation of an official substitute under new paragraph 4 
of Article 5, which was not in Common Article 10/10/10/11 of the 1949 
Conventions, it tended to strengthen other forms of third party supervision. 
This is especially true of new Article 70-bis, and also of a whole series of 
articles on ancillary or secondary modes of supervision in Protocol I, as 
noted above. This trend extends as well to Draft Protocol II and non- 
international armed conflicts, where the position of the ICRC is clearly 
strengthened in relation to detained individuals. 

What is likely to be important in the near future, as in the past, is un- 
official supervision by the ICRC. In the intermediate future the activities 
of the national experts and national reports to the ICRC may well supple- 
ment direct ICRC supervision. And in the distant future the next Geneva 
Diplomatic Conference on Humanitarian Law may well engage in revolu- 
tionary development of the law, if an international armed conflict noe not 
destroy all of us first. 


€T CDDH/I/SR.28, at 11. 


THE 1975 VIENNA CONVENTION ON THE REPRE- 
SENTATION OF STATES IN THEIR RELATIONS 
WITH INTERNATIONAL ORGANIZATIONS OF 

A UNIVERSAL CHARACTER 


By J. G. Fennessy * 


The United Nations Conference.on the Representation of States in their 
Relations with International Organizations, held in Vienna from February 4 
to March 14, 1975, adopted by a vote of 57 in favor to one against, with 
fifteen abstentions, a new international convention? governing the status 
and functions of missions and delegations of states to international orga- 
nizations and conferences. 

The Convention deals with the status, privileges, and immunities of per- 
manent missions to international organizations, and of delegations, includ- 
ing observer delegations, to organs ? and conferences convered by interna- 
tional organizations of a universal character. ‘Rules are laid down covering 
such matters as the establishmert and size of missions, ‘nviolability of 
premises, personal immunity of representatives, and the rights and obliga- 
tions of host states and sending states. 

The 1975 Vienna Convention is the latest in a series of treaties which 
have resulted from the work of the International Law Commission in its 
attempts to codify and develop the principles of diplomatic relations. The 
earlier conventions in the series were the 1961 and 1963 Conventions on 
Diplomatic and Consular Relations respectively, and the 1969 Convention 
on Special Missions. What distinguishes the 1975 Convention from its 
predecessors is that this latest Convention seems unlikely to attract the sup- 
port of a significant number of states most affected by its provisions—the 
major host states for international organizations. This is evidenced by the 
fact that in the vote adopting the Convention as a whole, Belgium voted 
against, and the states abstaining included the United States (host state for 
the United Nations), Switzerland (host state for various UN organs, ILO, 
WHO, UPU, etc.), Austria (host state for IAEA and UNIDO), Canada 
(host state for ICAO), France (host state for UNESCO), and the United 
Kingdom (host state for IMCO). 


* The author works in the United Nations Legal Section of the Australian Depart- 
ment of Foreign Affairs and was Australian alternate representative at the United 
Nations Conference on the Representation of States in their Relations with International 
Organizations. The views expressed herein are those of the author end do not neces- 
sarily represent the views of the Australian Government or the Australian Department 
of Foreign Affairs. 

1UN Doc. A/CONF.67/16; March 14, 1975; 69 AJIL 730 (1975). 

2 An “organ” is defined in Article 1 ct the Convention as 


(a) any principal or subsidiary organ of an international organization, or 
) any commission, committee or sub-group of any such organ, in which States 


are members, 
3 UN Doc. A/CONF.67/SR.13, at 4-9, 
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This article outlines some of the reasons for the host states’ lack of enthu- 
siasm for the 1975 Vienna Convention and offers the view that the Inter- 
national Law Commission and the United Nations Conference have failed 
in their objective to codify and progressively develop international law so 
far as the subject matter of this Convention is concerned. 


BACKGROUND 


In the course of its consideration of the subject of diplomatic intercourse 
and immunities, the International Law Commission in 1958 drew attention 
to the associated question of relations between states and international 
organizations. At the invitation of the UN General Assembly, the ILC 
placed this question on its agenda for its 1963 session. It appointed 
Abdullah El-Erian of Egypt as Special Rapporteur and requested him to 
submit a report on “relations between states and inter-governmental orga- 
nizations.” In subsequent years the Special Rapporteur drew up several 
reports and working papers and in 1968 submitted a full set of draft ar- 
ticles, with commentaries, on the legal position of representatives of states 
to international organizations. After discussion and amendment by the 
ILC, these draft articles were submitted to governments for comments," 
and in the light of those comments the ILC completed its final draft of 
the articles in 1971.6 Governments were again invited to comment on the 
final ILC draft and at its twenty-seventh session the UN General Assembly, 
by Resolution 2966(XXVII), December 14, 1972, decided to convene an 
international conference of plenipotentiaries to consider the question of the 
representation of states in their relations with international organizations 
and, using the ILC draft articles as a basis, to embody the results of its 
work in an international convention and such other instruments as it might 
deem appropriate. In response to an invitation by Austria, the General 
Assembly subsequently decided that the conference would be held in 
Vienna early in 1975.7 


STATES COMMENTS ON THE DRAFT ARTICLES 


In their written comments on the draft articles, a significant number of 
host states and other states indicated that they had serious reservations 
about the draft. Most stressed the UN Charter principle that representa- 
tives of states should enjoy only such privileges and immunities as are 
necessary for the independent exercise of their functions and doubted that 
there was any need or justification for the missions, delegations, and repre- 
sentatives covered by the draft articles to be accorded the high level of 
privileges and immunities suggested by the ILC. Many states expressed 
their concern over the lack of protection for the host state, in particular 


#13 UN GAOR Supp. 9, at 11; A/3859, para.51 (1958). For a more detailed 
background history see 26 UN GAOR Supp. 10, at 2-5; A/8410/Rev.1, paras 9-39 
(1971). 

523 UN GAOR Supp. 9, at 3; A/7209/Rev.1, para.22 (1968). 

626 UN GAOR Surr. 10, at 8; A/8410/Rev.1 (1971). 

T UN Doc. A/RES/3072( XXVIII), Nov. 30, 1973. 
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the absence of any provision enabling a host state to expel from its 
territory a representative whom it found unacceptable. Other host states 
criticized the ILC’s tendency to use the 1961 diplomatic relations conven- 
tion as its basic model and thereby virtually to equate permanent missions 
to international organizations with diplomatic missions. 

Underlying the reservations of many states was a discernible doubt about 
the utility of the whole exercise. The Australian comments typified this: 


The further the Australian Government considers this subject the more 
it is inclined to question whether there is any present need for a con- 
vention of this nature since much of the material included in the draft 
articles is already dealt with in various ways by other treaty pro- 
visions. The position was different in relation to the draft articles 
prepared by the International Law Commission which led to the Con- 
vention on Diplomatic Relations, the Convention on Consular Relations 
and the Convention on Special Missions. There was little, if any, 
written law on these subjects. As regards the relations of States with 
international organisations, there is, however, a substantial network of 
treaty provisions to be found in the various “Headquarters Agreements” 
and in the conventions on the privileges and immunities of particular 
organisations. Draft articles 3 and 4 would allow for the continued 
operation of existing or future agreements relating to particular or- 
ganisations, but this raises the question of the need for a general con- 
vention.® | 


Apart from the significant host states and several other Western coun- 
tries, very few states bothered to lodge written comments on the final 
1971 version of the ILC draft articles. Those that did, such as Brazil, 
Lebanon, Sri Lanka, and the Eastern European countries, generally agreed 
that the draft was a satisfactory basis for discussion. However, even 
some of these states echoed the fears of host states. Romania, for example, 
included in its comments the following passage: 


. .. Romania considers it necessary for the host state to be able, at 
any time and without having to justify its decision, to inform the send- 
ing state that the head or any other member of the diplomatic staff of 
the permanent mission (or the permanent observer mission) or of the 
delegation is considered persona non grata .. .° 


It can reasonably be said that many states sent their delegations along 
to the Vienna Conference with some degree of reluctance. Thé attendance 
record illustrates this. Although “all states” were invited, only 81 accepted 
the invitation to attend.?° Many delegations were absent from meetings of 
the Conference, so that when votes were taken usually only 60 to 65 dele- 
gations participated. This poor attendance did not augur well for a codi- 
fication conference, but it is probable that the resulting Convention would 


8UN Doc. A/8753/Add.2, at &. =< 

®UN Doc. A/CONF.67/6, at 8. The Romanian view apparently changed after these 
comments were written because the Romanian Delegation at the Vienna Conference did 
not show any support for Western moves to write a persona non grata clause into the 
Convention. ) 

10 UN Doc. A/CONF.67/15, at 1. 
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have looked much the same even if a greater number of states had at- 
tended because the basic division of interests had become clear well be- 
fore the Conference started. On the one side was the small number of 
significant host states, most of them by coincidence affluent Western coun- 
tries, and on the other side the overwhelming majority of states which 
were primarily sending states. Unlike the previous codification confer- 
ences on questions of privileges and immunities, at the 1975 Conference 
there was no substantial reciprecity of interests between sending states and 
receiving states. Although, as was stated several times during the Con- 
ference, every state is potentially a host state, most delegations at Vienna 
chose to see themselves primarily as sending states and were therefore 
more disposed towards an expansion of privileges and immunities than a 
contraction. Well-founded objections from host states that a convention 
which did not adequately take account of their interests was hardly likely 
to attract the necessary support went largely unheeded. 


THE PRIVILEGED CLASS 


The most notable feature of the 1975 Vienna Convention is the high 
level of privileges and immunities accorded to the representatives con- 
cerned. Among other things, Part II of the Convention provides: that the 
persons and property of the head of mission and members of the diplo- 
matic staff of the mission shall be inyiolable; ** that they shall enjoy im- 
munity from the criminal jurisdiction of the host state and in most actions 
arising in the civil and administrative jurisdiction; 1? that they shall be 
exempt from the host state’s social security legislation;+* and that they shall 
be exempt from dues and taxes, military obligations, customs duties and 
inspection.** Article 36 extends most of these privileges and immunities 
to the families of heads of mission and members of the diplomatic staff of 
missions as well as to members of the mission’s administrative and tech- 
nical staff and their families. Even members of the mission’s service staff 
and private staff of mission members are exempted from taxes on their 
salaries. | 

Part III of the Convention deals with delegations to organs and confer- 
ences. The head of delegation, other delegates, and members of the diplo- 
matic staff of the delegation have personal inviolability and are granted 
immunity from the criminal jurisdiction of the host state and immunity 
from its civil and administrative jurisdiction in respect of all acts per- 
formed in the exercise of their official functions.5 They are exempt from 
the host state’s social security legislation and, to the extent practicable, 
from all dues and taxes.t® They are also exempt from customs duties and 
inspections.” Article 66 extends many of these privileges and immunities 


11 Arts. 23 & 29. 12 Art. 30. 
13 Art. 32. 14 Arts, 33-35. 
15 Arts, 58 & 60. l 16 Arts. 62 & 63. 


17 Art. 65. 
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to the families of delegation members and the administrative and tech- 
nical staff of delegations and their families. Members of the delegation’s 
service staff and the private staff of delegation members are exempted 
from taxes on their salaries. 

This generous level of privileges and immunities conferred on persons 
covered by the 1975 Vienna Convention should be contrasted with the 
situation prevailing under existing conventions dealing with this subject. 
In Article IV of the 1946 Convention on the Privileges and Immunities of 
the United Nations, representatives of member states to the principal and 
subsidiary UN organs and to conferences convened by the United Nations 
are accorded the following privileges and immunities while exercising their 
functions: 


: (a) immunity from personal arrest or detention and from seizure 
of their personal baggage, and, in respect of words spoken or written 
and all acts done by them in their capacity as representatives, immu- 
nity from legal process of every kind; 


(b) inviolability for all papers and documents; 


(c) the right to use codes and to receive papers or correspondence 
by courier or in sealed bags; 


(d) exemption in respect of themselves and their spouses from im- 
migration restrictions, A registration or national service obligations 
in the state they are visiting or through which they are passing in the 
exercise of their functions; 


(e) the same immunities and facilities in respect of their personal 
baggage as are accorded to diplomatic envoys; and also 


(f) such other privileges, immunities and facilities not inconsistent 


with the foregoing as diplomatic envoys enjoy, except that they shall 
have no right to claim exemption from customs duties on goods im- 
ported (otherwise than as part of their personal baggage) or from 
excise duties or sales taxes. | 


Article V of the 1947 Convention on the Privileges and Immunities of the 
Specialized Agencies contains similar provisions.’® 

At the Vienna Conference, most host states seemed prepared. to ac- 
quiesce in the proposed level cf privileges and immunities for permanent 
missions, even though with respect to family members and administrative 
and technical staff, the ILC draft articles went beyond existing practice. 
On this latter point, during the debate on Article 36 the United States 
representative spoke against the whole article, saying that in his delega- 
tion’s opinion it had not been demonstrated that all the privileges and im- 
munities provided for in Article 36 were really necessary for the indepen- 
dent exercise of the functions of the administrative and technical staff, the 
service staff, the private staff, and the families of mission members, nor 

had it been demonstrated that the level of privileges and immunities ac- 


18 21 UST 1418; TIAS No. 6900; 1 UNTS 16; 43 AJIL Surr. 1 (1949). 
19 33 UNTS 261. 
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corded by the 1946 and 1947 Conventions was inadequate. The Italian 
representative expressed similar thoughts.° Little attempt was made to 
answer these objections, however, and the ILC draft was generally ac- 
cepted. 

With regard to the representatives covered by Part III (delegations), 
host states were rather more forceful, and slightly more successful, in their 
attempts to limit the privileges and immunities conferred by the ILC draft. 
Host state delegations at Vienna pointed out that because of the diverse 
nature of conferences it was inappropriate to apply the same general rules 
regarding privileges and immunities to all delegations to all organs or con- 
ferences. As one delegate put it, this would tend to “make everyone an 
ambassador.” ‘The majority at Vienna was unwilling to leave discretion 
to the host state whether to accord full or only partial privileges and im- 
munities for particular conferences, but minor amendments to individual 
articles were accepted. Thus, draft Article 63 was amended by insertion 
of the words “to the extent practicable” in the introductory clause because 
of the serious administrative difficulties which host states said they would 
encounter if they had to obtain for delegates to all types of conference, 
regardless of their nature, purpose, or duration, all the exemptions from 
dues and taxes provided for in the article. 

The host states at the Vienna Conference were initially divided in their 
attitude to draft Article 67 on the privileges and immunities of other per- 
sons. The United States originally proposed the deletion of the whole 
article on the ground that it amounted to a completely unjustified and 
unprecedented expansion of the privileged class.” Other host states, led 
by the United Kingdom, tried by amendments ”? to limit the sweeping effect 
of the article, but with only marginal success.’ The end result, Article 66 
of the Convention, pleased nobody, and in plenary a significant number of 
states voted against the article as a whole because of the excessively broad 
privileges and immunities it conferred on certain categories of delegation 
stair.*8 


Tue Persona Non GRATA ISSUE 


One of the significant omissions from the ILC draft articles was the 
granting of a clear power to the host state to expel from its territory a 
representative who is considered unacceptable. At the Vienna Confer- 
ence, host states attempted to write such a clause. into the Convention on 
two occasions. The first was during consideration of draft Article 9 (ap- 
pointment of the members of the mission). Draft amendments were pro- 
posed by several host states and debate went on for a full day. Host state 
representatives all acknowledged the principle that sending states should 
be able freely to appoint the members of their missions but insisted that 
this should be qualified by the right of host states to protect themselves 


20 UN Doc. A/CONF.67/C.1/SR.21, at 5 & 7. 
21 UN Doc. A/CONF.67/C.1/L.105. 22 UN Doc. A/CONF.67/C.1/L.118. 
23 UN Doc. A/CONF.67/SR.9, at 5. 
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against the abuse of privileges. The majority, however, argued for the 
absolute freedom of the sending state, largely on grounds related to state 
sovereignty, saying that the practice of declaring representatives persona 
non grata was inappropriate in a multilateral context. The ILC’s draft of 
Article 9 was therefore adopted. | 

The second opportunity for consideration of this question was presented 
by draft Article 75, concerning a sending state’s duty to respect the laws 
and regulations of the host state. Several delegations proposed that in 
cases where sending states did not recall representatives who abused their 
privileges, host states should have the right not to recognize those repre- 
sentatives entitlement to privileges and immunities. The majority was 
unable to accept this, but after protracted negotiations the Conference 
agreed to a French proposal ** to add a paragraph to the ILC draft ac- 
knowledging the’ right of the host state to take “such measures as are 
necessary for its own protection.” Host states presumably may interpret 
this to their own advantage, but the text certainly leaves the issue in doubt. 


STATUS OF PERMANENT OBSERVER MISSIONS 


The ILC draft of Article 7 attributed similar functions to permanent ob- 
server missions ° to international organizations as Article 6 gave to perma- 
nent missions. Many host states had reservations about this but were 
prepared to tolerate the ILC dratt because of the unlikelihood that the 
Conference would accept amendments and because of the peculiar posi- 
tion of Switzerland which, not being a member state of the United Nations, 
maintains a permanent observer mission in New York. The United States, 
however, proposed an amendment to draft Article 7 which sought to amend 
sub-paragraph (a) to read “observing, on behalf of the sending state, 
the activities of the organisation, and maintaining liaison with the organi- 
sation” and to delete the reference to negotiating in sub-paragraph (c).?¢ 
Introducing the amendment, the United States representative referred to 
the substantial differences between permanent missions and observer mis- 
sions and questioned whether representation was an inherent function of 
an observer mission. The U.S. move was strongly opposed by Switzerland 
and the Holy See, with the backing of many Eastern European and Third 
World states, so the ILC text was substantially adopted." 

There would seem to be little justification on the face of it for the high 
stetus accorded to observer missions. The tendency to equate observer 
missions with permanent missions is an unfortunate one. The permanent 
mission of a state member of the organization is responsible to the or- 
ganization and therefore bound by its constitutive instrument, rules of pro- 


24 UN Doc. A/CONF.67.C.1/1L.134, l 

25 “Permanent observer mission” is Jefined in Article 1 of the Convention as “a 
mission of permanent character, representing the State, sent to an international orga- 
nization by a State not a member of the Organization.” 

26 UN Doc, A/CONF.67/C.1/L.22. 

27 UN Docs. A/CONF.67/C.1/SR.7, at 18-23 and A/CONF.67/C.1/SR.8, at 2-15. 
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cedure, and so forth. An observer mission, however, which comes from a 
state not a party to the organization is not subject to the organization’s 
rules to nearly the same extent. It performs an independent and informal 
role. A more proper balance between the two types of missions would 
have been achieved if the proposed American amendment had been ap- 
proved, , 


NOTIFICATIONS 


Article 15 of the Convention deals with the notification to the organiza- 
tion and the host state of the arrival and departure of persons entitled to 
privileges and immunities. Host countries were unsuccessful in their at- 
tempts to make the requirement to notify the host state more stringent, 
particularly with respect to paragraph 2 of the article: “Where possible, 
prior notification of arrival and final departure shall also be given.” As 
the Austrian representative pointed out, Article 38 specifies that every per- 
son entitled to privileges and immunities shall enjoy them from the moment 
of entry into the territory of the host state. While not all privileges and 
immunities are of interest as from the moment of arrival in the host state, 
some vital privileges are of immediate importance to the persons concerned, 
for example, personal inviolability, inviolability of papers and correspon- 
dence, and exemption from customs duties and inspection. In the case of 
Austria, where nationals of many states did not require a visa, the Austrian 
representative pointed out, there would be no means of knowing whether 
a person: entering was entitled to the privileges and immunities of the 
Convention, unless that fact had already been reported to Austria as the 
host state.?® 

However, the good sense of this argument was lost on the majority. 
Existing treaties such as the 1946 Convention on the Privileges and Im- 
‘munities of the United Nations are generally silent on this subject, but 
the combined effect of Articles 15 and 38 of the 1975 Vienna Convention 
will be to oblige host states which adhere to the Convention to accord 
privileges and immunities to persons without necessarily knowing who 
those persons are—a curious state of affairs but unfortunately symptomatic 
of the whole Convention. 


INVIOLABILITY OF PREMISES 


The ILC draft of Article 23 introduced a qualification to the principle 
that a mission’s premises are inviolable by adding that the agents of the 
host state may assume the head of mission’s consent to enter the premises 
in case of fire or other disaster that seriously endangers public safety. 
Eastern European countries at the Vienna Conference objected to this 
“fire clause,” saying that the principle of inviolability should not be made 
the subject of exceptions for whatever reasons. The majority of states in 
the Committee of the Whole welcomed the idea of a “fire clause,” which 


28 UN Doc. A/CONF.67/C.1/SR.11, at 13. 
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was seen as a progressive development of the inviolability principle in the 
Dislomatic Relations Conventior of 1961. In plenary, however, the Soviet 
Urion demanded a separate vote on the words in the “fire clause” and be- 
cause they did not attract the necessary two-thirds majority Article 23 now 
comtains no exception to the principle of inviolability.”® 

Consideration of draft Article 54 (inviolability of the delegation’s prem- 
ise3) followed a similar pattern except that when the article as a whole 
came to be voted on, the Western group voted against it, and it too did 
not achieve a two-thirds majority.*® As a result there is now no article in 
the convention on the inviolahility of delegation premises—for once a 
satisfying result for host states. 


PERSONAL INVIOLABILITY 


The Ukrainian SSR insisted on an amendment to draft Article 28 whereby 
the host state would be obliged to “prosecute and punish” any “persons 
guilty” of attacks on members of permanent missions.** Host states, led 
by the United States, objected to the Ukrainian amendment, chiefly on the 
ground that the issues it raised could. be dealt with more appropriately else- 
wkere or were already covered by existing treaties, such as the Convention 
on the Prevention and Punishment of Crimes against Internationally Pro- 
tected Persons, including Diplomatic Agenis.*? Host states also pointed 
ouz that in most systems of law a person could only be punished after being 
found guilty of a crime in a court of law and that a successful prosecution 
usually required the active cooperation of the victim of the crime by his 
appearing in court and giving evidence against the accused. An obliga- 
tion to “prosecute and punish” very often could not be met by the host 
stete unless members of permanent missions accepted an ob-igation to ap- 
pear in court. A watered-down version of the Ukrainian amendment, still 
uracceptable to host states, was eventually adopted. 

Article 76 of the Convention represents an attempt to give some balance 
to Article 28 by requiring sending states to cooperate as fully as possible 
in the conduct of any investigation or prosecution. Its terms, however, are 
not particularly stringent. 


IMMUNITY FROM JURISDICTION 


In draft Article 30, the ILC kad proposed an exception to immunity not 
previously covered by other diplomatic conventions: motor vehicle acci- 
dents. The majority of states at the Vienna Conference welcomed the 
ILC’s draft and the Committee of the Whole in fact went even further. 
than the ILC had proposed by adopting a United Kingdom amendment ë? 
which eliminated the qualifications in the ILC draft relating to exercise of 
the functions of the mission and damages not recoverable from insurance. 


-9 UN Doc, A/CONF.67/SR.6, at 10-11. 3° UN Doc. A/CONF.67,/SR.7, at 13-14. 
LUN Doc. A/CONF.67/C.1/L.58. 
:2 UN Doc. A/RES/3166(XXVII), Dec. 14, 1973; 68 AJIL 383 (1974). 
-3 UN Doc. A/CONF.67/C,1/L.61. 
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However, some states were fearful that persons otherwise immune under 
the Convention could be deliberately placed in a motor vehicle accident 
situation and thereby have pressure exerted on them. The proposal did 
not therefore survive in plenary. 


CONCLUSION 


The above outline of some of the more controversial articles considered 
at the Vienna Conference indicates the seriousness of the division between 
sending states and host states. The comments by host state representatives 
in explanation of their abstentions on the vote adopting the Convention as 
a whole illustrate their disappcintment with the whole exercise. 

The United States delegate criticized the fact that negotiation of the 
Convention had taken place at a conference lasting only six weeks. The 
lack of time to discuss and negotiate at leisure had resulted in a series of 
inconsistent and even conflicting votes on a number of provisions. He also 
drew attention to the unhealthy atmosphere which had prevailed at this 
Conference, in contrast to previous codification conferences. Many dele- 
gations at Vienna had considered questions only from the viewpoint of the 
sending state and had not appreciated that, in order to draft a successful 
convention, the reasonable requirements of the host state must also be 
taken into account. Sending states had used their impressive majority to 
adopt a text, the overall effect of which was to expand the obligations of 
the host state while decreasing its rights.** l 

Other host states echoed these comments, but, as throughout the pre- 
ceding six weeks, they drew no sympathy from the majority. A parting 
comment from the Nigerian representative, who was also Chairman of the 
Drafting Committee, typified the bad feeling at the Conference. He is 
reported thus in the summary records: 


[H]e noted that some states which were not satisfied with the Conven- 
tion, as adopted, still had to learn that the world had not been made 
only for them and that they must sometimes bow to majority rule.* 


Clearly the major host states had no intention of “bowing” to this irre- 
sponsible sort of majority rule. It is unlikely that any of them will sign 
or ratify the Convention, and it is therefore probable that privileges and 
immunities of representatives of states to existing international organiza- 
tions will remain essentially the same as they have been for the past thirty 
years. One can only speculate about the effect of the 1975 Convention on 
future international organizations and conferences. It is possible to argue 
that codification conventions are declaratory of customary international 
law, but the argument is difficult to sustain in the absence of state prac- 
tice which conforms to the convention in question. In the author's opinion, 
when states which formed the majority at the Vienna Conference find them- 
selves in the position of host states for future international organizations or 


34 UN Doc. A/CONF.67/SR.13, at 5-6, 
35 UN Doc. A/CONF.67/SR.13, at 8. 
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corferences they will come to appreciate the position of countries such as 
the United States, and not wish to be held to the requirements of the Con- 
vertion. If this should be so, the practice of states will prcbably not be 
sufkciently uniform to justify an assertion that the 1975 Vienna Conven- 
tior represents the law which should be applied to this field. As an 
execcise in the codification and progressive development of international 
law, therefore, the 1975 Vienna Convention is likely, it must be feared, to 
be classed as a regrettable failure. 


3€ On this subject, see R. R. Baxter, Multilateral Treaties as Evidence of Customary 
Intenational Law, [1965-66] 41 BYIL 275. 


DEVELOPMENTS IN THE LAW AND INSTITUTIONS 
OF INTERNATIONAL ECONOMIC RELATIONS * 


REFLECTIONS CONCERNING THE UNrrep NATIONS COMMISSION 
ON TRANSNATIONAL CORPORATIONS 


By Seymour J. Rubin °° 
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When there is no meeting of minds, agreement on a form of words, 
and the creation of machinery for iscussion, are idle. Charles 
Kindleberger, in Global Companies, 84 (1973). 


the successful negotiation of an international treaty which 
could facilitate a massive movement of capital and of business 
from the industrialized to the developing nations through “multi- 
national” companies is among the most urgent tasks of diplomacy. 
Eugene V. Rostow, id. 113. 
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The formal history of the first session of the UN Commission on Trans- 
national Corporations is set out in the report approved by the Commission 
at the conclusion of its meeting of March 17-28, 1975.1 ECOSOC Resolu- 
tion 1913( LVII} of December 5, 1974, which in effect is the constitution 
of the Commission, requires the Commission to meet annually and’ to 
submit an annual report to ECOSOC. Paragraph 7 of the resolution sets 
an immediate task, in requesting the Commission to submit a program 
of work to the 60th session of ECOSOC,’ to be held in the summer of 
1976. Thus, the next meeting of the Commission, to be held in the spring 
of 1976, will be an important one. Beyond the work which it may do on 
specific substantive issues, its recommendations as to a program of work 
are likely to affect deeply the future of the Commission, and to influence 
if not determine not only what it will do, but how it will do it. 

The record of the first session, while expressed in the peculiarly in- 
voluted and often turgid language of the United Nations, accurately reflects 
a measure of both agreement and disagreement. It clearly implies, though 
it does not often state, underlying differences which are likely to compli- 
cate the future of the Commission. What is attempted in this article is 
a personal and impressionistic set of reflections on some of the basic 
issues and on the implications both of such consensus as exists and of the 
more visible differences of opinions of members. 


® Stanley D. Metzger, Editor. 

*°? Executive Vice President, American Society of International Law and United 
States Representative, UN Commission on Transnational Corporations. The views 
expressed herein are entirely personal. The assistance in editing of Mr. A. Jason 
Minchito is gratefully acknowledged. 

1UN Doc. E/5655; E./C.10/6. Hereinafter cited as Report. 

2 The exact phrase is “a detailed programme of work on the full range of issues 
relating to transnational corporations” (emphasis added). 
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I. 


Some preliminaries as to the antecedents of the Commission are 
necessary. 

Resolution 1913 provided that the Commission would be composed of 
some 48 members selected from “all States.”* It had been at least in- 
fornally suggested that the Commission, like such bodies as the Inter- 
national Law Commission, should be composed of “experts” who would 
be nominated by states, but would serve in their individual capacities. The 
resolution, however, determined that states would be members. It also 
staced only one criterion for membership—“a broad and fair geographic 
basis.” A concession to expertise is contained in the admonition that mem- 
ber states “shall appoint a high-level expert taking into account his knowl- 
edge of the issues involved.” (The alternate whom members may appoint 
is apparently not required to have such qualifications.) The geographic 
dis:ribution is spelled out in Resolution 1913: the largest group is Africa, 
with 12 members; Asia has 11; Latin America, 10; the Socialist states of 
Eastern Europe, 5; and Western Europe and Other (which includes the 
United States, Canada, Australia, etc.), 10.* 

The way in which the Commission is constituted raises some immediate 
questions. One is whether a body of instructed national representatives, 
with all the questions which might be asked as to their actual indepen- 
dence, will function as well as one which would be composed of “experts,” 
in -he sense of persons elected on nomination by the General Assembly 
rataer than being unilaterally named by their governments. The differ- 
ence in expertise might not be great, since the qualifications of nominees 
are not likely to be challenged seriously; but there could be some change 
in emphasis. Some change may also occur when the meetings are held out- 
sida of UN headquarters, in which case it may be as well for governments 
to aame a representative specially as merely to nominate a member of its 
res-dent delegation, by which statement no disrespect to resident delega- 
tions is intended. The validity of this theory will shortly be tested, since 
the 1976 session is scheduled for Lima, Peru. 

The size of the Commission—48 is large for discussion rather’ than 
speechmaking—may pose another and related problem. A third ques- 
tion is whether geography should have been the only stated criterion for 
selection: it is no derogation of the contribution which migh: be made by 
small and developing states to suggest that if results are desired in a situa- 
tior in which the industrialized Western nations are perhaps dispropor- 
tionately important and are being asked to make concessions, it might have 
been better to have more of those nations in the Commissicn than geog- 
raphy alone would suggest. | 


3 The “all States” formula -permits invitations to states which are not UN members, 
sub ect to the opinion of the General Assembly. It is thus possible that a state whose 
merbership in the United Nations has been blocked, either by the General Assembly 
or the Security Council (as has happened recently in regard to North and South Viet- 
nam and South Korea), may become a member of the Commission. 

*Res. 1913, para. 1(a). The present members are listed in Report, para. 80. 
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The modalities of work of the Commission suggest additional issues. 

ECOSOC Resolution 1908(LVII) of August 2, 1974, which, like Resolu- 
tion 1913, resulted from the report of the UN Group of Eminent Persons,’ 
established an Information and Research Centre (IRC) within the United 
Nations. Resolution 1913 directed that the IRC should “conduct its ac- 
tivities under the guidance of” the Commission, and it set out terms of 
reference for its work. Included in these were the development of “a com- 
prehensive information system on the activities of transnational corpora- 
tions,” the organization of “programmes of technical cooperation on mat- 
ters relating to transnational corporations” which are to be “aimed at 
strengthening the capacity of host countries, in particular of developing 
countries, in their dealings with transnational corporations,” and conduct- 
ing research “on various political, legal, economic and social aspects .. . 
including work which might be useful for the elaboration of a code of 
conduct...” ° 

With appropriate regard for the importance of the Centre and its role, 
the Commission, at its first session, spent much of its time defining and re- 
fining the tasks which ought be undertaken, many as a matter of priority, 
by the Centre. Thus, as an initial task, the Commission stated that the 
Centre “must undertake the following work in the immediate future” and 
present reports on such work to the second session of the Commission: a 
“comparative study of existing international codes of conduct or guide- 
lines,” and of “existing national and regional legislation and regulations 
enacted with the purpose of regulating the operations and activities of 
transnational corporations,” as well as suggestions about possible inter- 
sessional work by the Commission which might help in formulating a code 
of conduct.’ (emphasis added) 

No one who qualifies as a delegate to the Commission under the cri- 
terion of expertise set out by ECOSOC can fail to note that these endeavors 
are of the utmost complexity and difficulty. To survey the entire body of 
regulatory statutes and regulations which, in an industrialized nation, has 
the purpose of regulating the activities of transnational corporations is 
a monumental task. Especially is this so since such legislation is char- 
acteristically imbedded in general laws relating to the formation and gov- 
ernance of corporations, some of which may be transnational, some purely 
national in their scope. Some such laws, for example, are the Securities 
Act of 1933, the Securities Exchange Act of 1934, and other United States 
legislation directed toward the issuance of or. trading in corporate secur- 
ities. Analogous laws exist in many nations. Moreover, much regulatory 


5 UN Doc. E/5500/Rev.1, ST/ESA/6 (1974). The Group of Eminent Persons was 
established to study the impact of multinational corporations on the development 
process and on international relations, its members having been named by the Secre- 
tary-General on an expert level, pursuant to a request addressed to the Secretary- 
General by the Economic and Social Council of the United Nations (ECOSOC Resolu- 
tion 1721(LII)). The cited document includes both the report and the comments 
of individual members, many of whom expressed views at variance with certain of 
the recommendations or analysis of the report itself. 

8 Res. 1913, para. 4. T Report, para. Il. 
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legislation is not directed specifically to corporations, but to activities 
carried out by corporate or other means. To describe applications to cor- 
porations, and within that category transnational corporations, enormously 
complicates analysis. The assignment is therefore one the dimensions of 
which may have been obscured by the emphasis on existing “international 
codes” and “national and regional legislation.” Some amelioration might 
be the result of the view of “some delegates” that the IRC “should be 
selective,” 8 but the task of selection is one which itself requires considera- 
ble preliminary analysis; and selections may be controversial. 

In addition, the Centre has been assigned many other duties by the 
Commission. One of its “high-priority” obligations is a survey to find out 
what information on transnational corporations is available throughout 
the world; details as to the quantity and quality of this information, the pe- 
riodicity with which it is gathered, etc., are required.” The Centre is also 
asked to begin work immediately on development of a classification system 
of information relevant to concerns of member countries and on collec- 
tion of information “at the aggregate or enterprise levels” on various prior- 
ity areas “where information gaps were most pressing.” These include 
such matters as transfer pricing and taxation, short-term capital movements, 
market concentration, social impact of transnational corporations, etc.—in 
all, ten agreed items and one disagreed item (“the effect on operations of 
the presence or absence of a stable investment climate”).1° That the issue 
of investment climate is the disagreed area suggests problems for those 
members who believe that a realistic analysis of the transnational corpora- 
tion must take into account the regulatory or related legislation affecting 
its activities. l 

These are not the sole tasks of the Centre, but they suffice for illustrat- 
ing the burdens which are being laid on that institution. Despite all this, 
and despite the Commissions endorsement of ECOSOC’s suggestion that 
the Centre should be constituted very soon, it was only in August 1975 
. that a Director was designated.1 Whatever may be the reasons for this 
delay, the inevitable effect will be the inability of the Centre to complete 
its initial assignments on time. There will presumably be a consequent 
impact on such report as the Commission can present to the 60th ECOSOC 
session. To the extent that the celay in designating a Director for the 
IRC arose from a jockeying for position among members whose economic 
and political biases vary widely, there is cause for concern as to the Com- 
mission’s objectivity in directing the future work of the Centre, as well 
as in doing its own work. 

Constitution of the Group of Eminent Persons indicated a recognition 
that much expertise existed outside of governments, and that public par- 

8 Report, para. 51. ° Report, para. 13. 

10 These informational requirements end the list of “priority areas” are set out in 
Report, para. 15. 

11Mr. Klaus Sahlgren, a Finnish diplomat, has now been designated as Director 
of the IRC. The Secretariat has sent some preliminary questionnaires to govern- 


ments, Previous experience with UN questionnaires does not encourage the hope 
that all governments will have responded by the time of the next Commission session. 
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ticipation was desirable, if not essential. Paragraph 1(d) of Resolution 
1913 thus provided that the Commission, as required by its work and in 
consultation with the Secretary-General, shall select persons with practical 
experience “particularly from trade unions, business, public interest groups 
and universities, from both developed and developing countries” who are 
to assist the Commission in their private capacity. These experts are also 
to “participate in” Commission deliberations “in a manner to be decided” 
by the Commission. For a variety of reasons, not the least of which is 
that there well may be differences of opinion as to which opinions should 
be placed before the Commission, little was done at the first session to 
advance the selection of these experts. Other problems mentioned but 
not resolved were whether the expert panel should be a standing commis- 
sion, or whether advisers ought be selected ad hoc, and whether there 
indeed could be any sensible selection of experts before the Commission 
had agreed on its program of work. For these several reasons, the Com- 
mission merely recommended that the Secretary-General and the member 
states “begin to give preliminary consideration” to persons who might be 
suggested “at an appropriate time.” 1? Decisions on these matters are thus 
not likely before the second session, though it would have seemed to be 
elementary wisdom to have the advice of these outside experts before 
devising the plan of work which the Commission is then mandated to 
produce. 

Another procedural task, mentioned in paragraph 3(b) of Resolution 
1913, is to promote “the exchange of views between Governments, inter- 
governmental and non-governmental organizations, trade unions, business, 
consumers and other relevant groups.” The Commission did not consider 
how to achieve this exchange. “Hearings and interviews” are mentioned 
as one method of such exchange of views. It is to be hoped that this kind 
of procedure, which has sufficient flexibility to produce a meaningful dis- 
course, will be utilized and be a subject for serious consideration at the 

next meeting of the Commission. 


II. 


The “antecedents” of the Commission also suggest and are responsible 
for some issues of what might be called the philosophy of the Commission. 
The immediate geneology of the Commission starts with UN concern with 
the impact and the effects, both good and bad, of what were then called 
multinational corporations on world development, especially in the de- 
veloping nations. Thus, the Eminent Persons had before them an ex- 
cellent Secretariat document, Multinational Corporations in World De- 
velopment." The Report of the Secretary-General on the work of the 
Eminent Persons, (The Impact of Multinational Corporations on Develop- 


42 Report, para. 26. It is informally understood that some governments have desig- 
nated one or two of their own nationals as such experts, though Resolution 1913 im- 
plies that the selection would be by the Commission in consultation with the Secre- 
tary-General. . 

13 E.73.ILA.11; ST/ECA/190. 
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ment and on International Relations) * was the basis for establishment by 
ECOSOC of the Commission. 

This relatively uncomplicated and direct description of the antecedents 
of the Commission should, however, be supplemented by noting that, in 
other ways, the United Nations had long expressed its views on the eco- 
nomic relationships between developed and developing nations. Most di- 
rectly relevant, in the sense of tracing the philosophical background or 
ideology of the Commission, is the series of resolutions in which the Gen- 
eral Assembly sought to deal with sovereignty over natural resources and 
with private foreign investments in those as well as in other resources or 
economic activities. | 

Questions concerning how much of this precedent is a directive for the 
Commission found early and heated expression in the debate over what 
are now the opening paragraphs of the Commission’s Report. 

Three resolutions dealing with the New Intemational Eccnomic Order 
are directly at issue. These are General Assembly Resolutions 3201(S-VI) 
and 3202(S-V1I) of May 1, 1974, on the Declaration and the Programme of 
Action of the New International Economic Order; and Resolution 3281 
(XXIX) of December 12, 1974, which last is the Charter of Economic 
Rights and Duties of States (CERDS).1*° Although there were no nega- 
tive votes against the resolutions adopted at the Sixth Special Session, there 
were explicitly stated reservations; and six developed states voted against 
the CERDS, while ten other nations abstained.” l 

In the Commission, therefore, controversy arose over a proposed intro- 
ductory paragraph which stated that its work should be based not only 
on its constitutional document, Fesolution 1913, but also “within the prin- 
ciples established by” these three resolutions on the New International 
Economic Order.!8 Once one looks outside Resolution 1913, in fact, the 
problem may be broader than these three cited resolutions, for it is clear 
that other resolutions as well, dating from the early 1950s, which dealt 
with overall economic relationships of which transnational corporations 
are only a part, have a considerable relevance to deliberation on the im- 
pact of transnational corporaticns’®? Such resolutions as those on the 
First 2° and Second Development *! Decades, or those establishing the UN 
Capital Development Fund ® and UNCTAD,” are obviously pertinent. 


14 UN Doc. E/5500, Nov. 1, 1974. 

15 Thus, see GA Res. 523(VI), Jan. 12, 1952; 626(VII), Dec. 21, 1952; 1803 
(XVII), Dec. 19, 1962, which emphasized Res. 1314(XTII), Dec. 12, 1958. Res. 
1314 established the Commission on Permanent Sovereignty over Natural Resources. 

16 The texts are reprinted in 13 ILM 715 (1974) and 14 ILM 252 (1975) and 68 
AJIL 798 (1974) and 69 AJIL 484 (1975). 

17 The roll call vote was 120 in favor to 6 against, with 10 abstentions. Negative 
votes were cast by Belgium, Denmark, Federal Republic of Germany, Luxembourg, 
United Kingdom, and United States. See 14 ILM 252 (1975); roll call at 265. 

18 For a muted description of this vigorous debate, see Report, Ch. II, para. 29. 

19 See resolutions cited, supra note 15. 

20 GA Res. 1710( (XVI), Dec. 19, 1961 and Res. 1715({ XVI), Dec. 19, 1961. 

21 GA Res. 2626(XXV), Oct. 24, 1970. 22 GA Res. 2186( XXI), Dec. 13, 1966. 

28 GA Res, 1995( XIX), Dec. 31, 1964. 
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So also is such a resolution as the 1962 General Assembly Resolution 1803 
(XVII) on Permanent Sovereignty over Natural Resources. 

But acknowledgment of relevance is far different from acceptance that 
the “principles established by” resolutions with which certain members are 
in stated disagreement are to be the parameters of the Commission’s work. 
At least for some members the difference is far from being one merely of 
words. The earlier resolutions, being products of a period .marked by 
greater willingness to compromise than has recently been evident, contain 
language which makes them considerably more acceptable to capital- 
exporting states than are the later documents. For example, there is a 
notable difference in both the style and the content of the language of 
Resolution 1803( XVII), which provides that in cases of expropriation “ap- 
propriate compensation” shall be paid in accordance with the law of the 
expropriating state “and in accordance with international law” (emphasis 
added), on the one side, and the CERDS, on the other. Consequently, 
the United States, which accepted Resolution 1803, voted against the 
CERDS. Although it has been argued by persons whose views are en- 
titled to respect that there is no essential difference, since the CERDS 
does in several sections contain references to “international obligations,” 4 
the explicit reference to the power to expropriate is worded in such a way 
as to have been in major part the cause of the negative votes in the Gen- 
eral Assembly: “appropriate compensation shall be paid by the State adopt- 
ing such measures, taking into account ifs relevant laws and regulations 
and all circumstances that the State considers relevant” (emphasis added ).?5 
The rejection of an amendment which would have included an express 
reference to these powers being exercised within the constraints of inter- 
national law served to emphasize the stress on national law, nationally 
interpreted. : 

Elsewhere, and many years ago, the present writer expressed some doubts 
whether explicit and generally accepted doctrine in respect of expropria- 
tions could in fact be found in international law.2 Nonetheless, both de- 
veloped and developing nations attached significance to either the inclu- 
sion or omission of the phrase “in accordance with international law” in. 
the CERDS and to much of the phraseology as well as the theses of the 
“New International Economic Order.” In such circumstances, to demand 
that the Commission bind itself to act within principles with which there 
is disagreement, and that members concede the validity of principles 
against which they have protested, was obviously not acceptable to such 
members. The overtones, perhaps more than the narrow denotative mean- 
ing, cause problems on both sides. The apparently innocuous “in ac- 
cordance with international law” implies to the developing nations an 


24 This is essentially the point made by the Mexican Ambassador to the United Na- 
tions, Mr. Garcia Robles, at a seminar held during the Annual Meeting of the American 
Society of International Law in April 1975. 

25 Ch. H, Art. 2, para. 2(c). 14 ILM 255 (1975); 69 AJIL 487 (1975). 

26 See RUBIN, PRIVATE FOREIGN InvESTMENT—LEGAL AND Economic Reauiries l4- 
15 (1956). 
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infringement of sovereignty; “taking into account its relevant laws,” un- 
adorned by any reference to international law, implies to the capital- 
exporting nations a derogation of their right to assert objective international 
standards on behalf of their nationals. The fact is that these phrases have 
acquired a symbolic, and therefare enhanced, importance. 

_On both sides, the appropriate phraseology was thus thought to have 
implications beyond the definition of the work of the Commission. De- 
bate was therefore long, and in some instances perhaps more appropriate 
to a congress of philologists than of experts on transnational corporations. 
In the end, partially at least because of the urging of the Chairman that 
it was hardly auspicious to begin this collaborative task with disagreed 
language, a compromise was reached: the controversial resolutions were 
to be taken “fully into account” and the “guidelines” therein contained 
were to be given “due regard.” ™ Somewhat curiously, in view of all this 
debate, the sentence in which these compremises are contained does not 
commit the Commission to any specific acts; it merely states that the Com- 
mission “is requested to submit a detailed programme of work concerning 
the whole range of issues related to transnational corporations.” On the 
basis of syntax alone, therefore, the references to the antecedent resolu- 
tion, even as watered down, accomplish little. But the debate suggests 
that old and traditional differences are likely to affect the discussions in 
the Commission. 


IIL. 


Even within the terms of Resolution 1913, there is ample room for con- 
troversy. 

(1.) A major difference of opinion emerged early. This involved the 
submission by the “Group of 77” cf “Lists of Concerns Regarding the Ac- 
tivities of Transnational Corporations.” °° To this list the 77 added, im- 
mediately thereafter, a proposed draft program of work, which emphasized 
that the Commission must initiate, during its first session, the preliminary 
identification of areas of concern.”® 

Both documents laid heavy if not exclusive emphasis on the asserted 
negative aspects of transnational corporations. It can legitimately be 
argued that this unduly narrows the focus, and even prejudices the ap- 
propriate objectives, of the Commission. Resolution 1913 speaks to “the 
full range of issues relating to the activities of transnational corporations’; 
it begins with references to the Report of the Group of Eminent Persons 
and the Report of the Secretary-General, both of which documents de- 
scribe advantages as well as possible disadvantages of transrational enter- 
prise. Consequently, members of the “Western European and Other” 
(WEO) group felt that a statement of areas of concern, even in the sole 
context of improving the performance of the TNC as an “engine of de- 


27 Report, Introduction, para. 1. 
28 This list of concerns is contained in Report, Annex I. 
29 Conf. Room Paper No. 6, March 25, 1975. 


1976] REFLECTIONS ON TRANSNATIONAL CORPORATIONS 81 


velopment,” ought not to suggest that effects were only negative; that 
balance should be introduced; and that any useful work would require 
that the performance of the TNC be examined within the framework es- 
tablished by governmental policy and regulation. The WEO paper, there- 
fore, set out another list of “areas of concern,’ which included such matters 
as whether host country legislation discriminated, either for or against 
TNC’s, on the basis of foreign ownership, and the extent to which such 
treatment might affect the contributions of TNC’s to development objec- 
tives. Adding spice to this list was an item referring to nondiscriminatory 
treatment and to prompt, adequate, and effective compensation in the 
event of expropriation undertaken for public purposes. Such other mat- 
ters as arbitration, presence or absence of a stable investment climate, and 
the extent to which domestic laws might help or hinder in labor relations, 
were also mentioned, along with such items as a call for consideration of 
the extent to which TNC’s take host nations’ interests into account in es- 
tablishing capital and dividend repatriation policies.*° - 

These matters would seem to represent a legitimate if incomplete list- 
ing, clearly falling within the ambit of the “full range of issues” concern- 
ing TNC’s. That phrase is perhaps ambiguous, as it was when adopted by 
ECOSOC. On the one side, the Group of 77 could plausibly argue that 
it was not meant to comprehend a debate on the principle of prompt, ade- 
quate, and effective compensation. On the other side, it could certainly 
be persuasively contended that what ECOSOC had in mind was not an 
unrelieved litany of all of the evils of which TNC’s have at one time or 
another been accused. And “the full range of issues” can hardly be sen- 
-sibly discussed if the actions and attitudes of governments, which largely 
determine the possibilities as well as the effects of TNC’s, are excluded as 
irrelevant." | 

The introduction of the WEO list of its areas of concern was met, un- 
fortunately to the mind of this observer, with strenuous objection directed 
not merely to its merits, but also to its very legitimacy. The point was 
made that it was the conduct of corporations, not governments, which was 
at issue, and that the WEO list was, so to speak, ultra vires. The reply 
was that one set of issues could not be realistically discussed without at 
least an appreciation of the other, though, in the end, recommendations 
might be addressed to corporations rather than to governments. In such 
recommendations there could be at least some suggestions, if not recom- 
mendations, as to governmental policies. In the end, both lists of areas of 
concern were included in the Report as Annexes, together with a third 
list in which the Eastern European members indicated their concern with 


80 Conf. Room Paper No. 7, March 26, 1975, entitled “Areas of Concern which 
relate to relations between transnational corporations and governments.” See Report, 
Annex II. 

81 An objective observer might well feel that neither of the “areas of concern” papers 
was a balanced presentation. Conf. Room Paper No. 7 was drafted as a response to 
the paper presented by the Group of 77 so that the two taken together might achieve 
some balance rather than as a list which in itself would be either inclusive or balanced. 
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the asserted negative attitude of TNC’s toward freedom of organization 
of workers and exercise of trade union rights, and with such matters as 
short-term capital movements.*? 

Discussion of principles, in this as in other areas, is likely to resemble 
theological disputation. When discussion in the Commissicn descended 
from these summits and dealt with the realities of a practicable code of 
conduct, there was general acknowledgment of both positive and nega- 
tive effects of TNC’s. Some of the debate did in fact address issues which 
were clearly those of governmental acts and policies. Possibly, discussion 
of such issues will not be resisted solely on formalistic grounds. This hope- 
ful prospect is the more likely since the “areas of concern” listed by the 
Group of 77 are matters in which at least “home” governments have as 
much an interest as do the TNC’s themselves. The overseas investments 
of the nationals of home nations are an important national as well as pri- 
vate resource, in which governments have a legitimate and real interest; 
and some of the “concerns” expressed by the Group of 77, as for example 
the possibility that a TNC may be an instrument of foreign policy, are 
directed to governments more than they are to TNC’s. 

Although recognition that the activities of TNC’s must be viewed “in 
context” will enhance the possibilities of useful work by the Commission, 
it is evident that the Commission as a whole will emphasize the “areas of 
concern” put forward by the Group of 77, and that its program will be 
weighted in that direction. This weighting may be ameliorated by recog- 
nition that much of what is asked cf the corporations can be effected only 
through home or host governmental! policies. 

(2.) The scope and nature of the information-gathering functions of the 
Commission and of the Centre are ill-defined, oriented toward the areas 
of concern to the Group of 77, and likely to be prolific sources of disagree- 
ment. As every statistician knows, the selection of information may often 
determine the results which are “proved” by it. A favorite statistician’s 
anecdote is that of the poll which proved that those who smoked cigarettes 
had a lower incidence of death than those who did not smoke; the explana- 
tion was that the age factor had been omitted in setting up the poll, and 
that younger persons smoked more than did the elderly. Much will de- 
pend on whether the information gathered by the Centre is carefully and 
dispassionately collected, with none of the preconceptions, so evident in 
the work of the first Commission session, as to what it should prove. 

A further substantial problem is that of the extent to which informa- 
tion should be gathered on an “enterprise” rather than an “aggregate” basis, 
and how detailed the data should Ee, especially with respect to operations 
in nations other than those requesting the information. The Report is 
not entirely clear on these matters, though there was some rather limited 
discussion. The Commission agreed that, in discharging its informational 


32 Report, Annex II, There may he, in the opinion of some, a bit of irony in this 
sponsorship of an expression of concern for the exercise of trade union rights, which 
at least to some Western views include such rights as freedom from governmental 
interference, the right to strike, and so forth. 
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responsibilities, the Centre ought first to undertake a survey to determine 
what was already available. This survey would be paralleled by the col- 
lection of information by the Centre itself. Such information would be 
directed toward “a classification system of information relevant to the 
concerns” expressed by its members. The Commission stated that there 
should be “collection of information of a general and specific nature at 
the aggregate and enterprise levels . : .” in certain priority areas.** These 
areas include such matters as transfer pricing, short-term capital move- 
ments, restrictive business practices, and a number of other items spelled 
out in the Report. 

The reference to the “enterprise level’ here suggests that the Commis- 
sion might approach individual firms. But that possibility is probably 
negated by the specific concern for confidentiality mentioned in the Re- 
port,** and by the statement that “the Commission understood that it was 
not contemplated that requests for information would be made directly to 
transnational corporations.” 3 Enterprise-level information, thus, can pre- 
sumably be obtained directly only from published or publicly available 
materials, like the annual report of the U.S. Securities and Exchange Com- 
mission, or information volunteered by the entities themselves. Otherwise, 
requests for information will have to be put to governments, which then 
may have an ill-defined obligation to obtain such information from corpora- 
tions or other persons subject to their jurisdiction. Perhaps in this regard, 
an analogy might be made to the precedent of exchange of tax information 
under some bilateral treaties, though in that situation there is more reci- 
procity than would here be the case. l 

Other questions arise which, though not discussed in the Commission, 
were central to its informational function: Will the information which it 
seeks to collect be available? Will such information be reliable? 'The col- 
lection of meaningful information, not to speak of deciding just what is 
meaningful, is a complicated process. To accumulate statistics, based on 
varying accounting standards, and then to process and evaluate those sta- 
tistics is beyond the capacities of many governments. Raw data often 
requires sophisticated analysis. Even on such standardized matters as 
balance of payment statistics, substantial “errors and omissions” frequently 
occur. Additionally, especially in those nations most used to collection of 
statistics, there is a growing realization of the real economic cost of ques- 
tionnaires which take time and effort to answer, and which, after being re- 
ceived, must be sorted, reviewed, and analyzed. The Commission will 
thus probably find that its most effective course, at least initially, will be 
to survey, collate, and catalogue the mass of information which is already 
_ scattered through government offices, libraries, and research institutes. 

(3.) One of the major tasks of the Commission under Resolution 1913 
is that of “technical cooperation . . . through existing organs of the United 
Nations system, aimed at strengthening the capacity of host countries... 
in their dealings with transnational corporations.” ® The Group of Emi- 


38 Report, para. 15(b). 34 Report. para. 37. 
35 Report, para. 35. 36 Res. 1913, para. 4(c). 
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nent Persons had also endorsed this concept.” The analysis prepared by 
the 5ecretary-General for the Commission’s first session suggested that tech- 
nical cooperation could be grouped in two categories: advisory services 
and training programs.** The Commission endorsed this approach, but 
suggested that it be made more specific. To that end, it suggested that 
concerned nations ought to inform the Centre of their requirements, so 
that the Centre could bring a proposal to the next Commission session.** 

In this regard, the Commission took the realistic position that the ulti- 
mats responsibility for these programs would have to rest with the Centre. 
A’ commitment to technical assistance being in general noncontroversial, 
the chief substantive matter discussed in this area was whether personnel 
would be located directly in the Centre, or whether the available per- 
sonmel would be that of existing organs of the United Nations. Resolution 
1913 itself, and the existence of many UN organs which do provide tech- 
nical assistance, suggest that the Centre will be well advised not to attempt 
to kuild up its own technical assistance staff. 

Another matter in issue was:the form of such assistance, especially in 
view of the mandate that it be directed toward improving the bargaining 
abilities of the host nations, in particular the developing countries. It was 
agreed that, while the Centre should give assistance, it would not be ap- 
propriate for international civil servants to participate in actual negotia- 
tions.*° That conclusion presumably applies to the preliminary phases as 
wel. as to an actual negotiating session. 

(4.) One of the priority items contained in Resolution 1913 is definition 
of the TNC. Despite assignment cf priority status to this task, the Com- 
mission devoted little time to the matter. Some doubt as to the necessity 
for this priority was expressed. - It was however suggested that a working 
definition would be necessary for the development of a code, and possibly 
for the collection of information. 

Much has been written about the definition of a multinational, or trans- 
national, or international enterprise, corporation, or company. The present 
wricer has elsewhere suggested that definitions, to be helpful in analyzing 
and possibly solving. problems, should describe functions rather than for- 
mal structure.“ Some effects identical to those of the TNC, however de- 
fined, are produced by international arrangements which are not compre- 
hended within a structural definition of the TNC. A restrictive business 


3? The Eminent Persons stated: “The Group recommends that the Jnited Nations 
should strengthen its capacity to assist host countries, at their request, in such nego- 
tiations with multinational corporations, as well as to train their personnel in the. con- 
duct of such negotiations.” UN Doc. E/5500/Add.1, May 24, 1974; 13 ILM 818 
(1974). 

88 Report of the Secretary-General, Dra‘t Program of Work on the full range of issues 
relating to Transnational Corporations, UN Doc. E/C.10/2, Feb. 28, 1975, at 35—45. 
See also Multinational Colporanons in World Development, supra note 13, at 87-88. 

89 Report, para. 23. ' 40 Report, para. 66. 

41. E.g., in The International Firm and the National Jurisdiction, in KinpLEBERGER 
(ed.), THE INTERNATIONAL Corporation (1970) and in International Rules for Trans- 
natienal Corporations, 1 J. or Int. Trane Law 1, at 10 (1975). 
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arrangement, for example, may have exactly the same effects whether it 
reflects an agreement between two independent entities or results from 
a parent-subsidiary relationship. The important factor would seem to be 
whether international operations are integrated, and what is the effect of 
that integration, whether worked out by contract or by stock ownership, 
on national economies. One critic of the “global” company, Professor 
R. Müller has suggested that the TNC may be distinguished from earlier 
corporations by “its heightened structural mobility, i.e., its increased ca- 
pacity to change rapidly where and what it produces, and an accelerating 
change in its management techniques for controlling that production.” *? 
Whether one agrees or not that this is the fact, the form of such a defini- 
tion seems correct in being functional, not static. A useful definition will 
emphasize effects, not status. Definition is helpful in problem-solving to 
the extent that it describes the actions of an enterprise which extends across 
national boundaries; and the TNC is only one means of carrying out such 
a course of action. Effects, not structure, are the raison d étre of the Com- 
mission. 

This is not to agree that the TNC necessarily or generally possesses the 
functional characteristics attributed to it by Professor Miller. An inter- 
esting inquiry would be how many TNC’s do in fact possess “structural 
mobility” and “capacity to change rapidly”; and a further study might look 
at how many other types of international business arrangements, which are 
not “transnational corporations,” do possess such abilities. Many TNC’s 
are not either able or willing to exercise their asserted capacity to change 
rapidly. Certain companies, mainly those engaged in industrial produc- 
tion which can be shifted from one locality to another without important 
financial prejudice, do have the mobility which is often suggested as the 
distinguishing characteristic of the TNC. But, as Behrman has pointed 
out, enterprises which. are engaged either in the extractive industries, or 
in mass sales in a particular market, are not highly mobile: they must func- 
tion in those areas in which the extractive materials or the markets exist. 
For these companies, mobility is chiefly a question of the availability of 
alternative employment of their resources. 

Even for those less limited by the nature of their business, there are 
constraints. The financial implications of shifting production from one 
factory to another may be a substantially inhibiting factor. An investment 
in plant and machinery is not always easily transferrable. An experienced 
work force cannot migrate at will. To shift production out of one location 
into another may entail such consequences as acceleration of long-term 
debt. Laws of the host country, including such legislation as that deter- 
mining severance pay of workers, may be an important deterrent to the 
vaunted mobility of the TNC. And the tendency of plant managers to 
argue for continuance of “their” operation is sometimes ignored, but is 
nevertheless real. l l 


42 Müller, A Qualifying and Dissenting View of the Multinational Corporation, in 
GLOBAL Companies 36 (1973). 
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This is, of course, not to deny that in some, and some important cases, 
the TNC does have the ability to move from one nation to another, in 
response to a situation which has become uncomfortable. But such in- 
stances are far from universal. And, indeed, the discomfort of the situa- 
tion in which this ability to move is utilized is sometimes such as to sug- 
gest that the corporation has in fact little choice. Thus, low productivity, 
poor sales, and the opposition of both unions and government to a reduc- 
tion in the labor force have apparently lead British Leyland, a govern- 
ment owned corporation, to abandon its Italian operation, even while a 
strike in Britain has left Leyland dealers short of automobiles to sell. For 
similar reasons, Chrysler Corporation is apparently likely to close down 
its British operation. The “mobility” enjoyed under these circumstances 
is thus merely that of cutting losses when in extremis.* 

As the Commission turns its attention to the definition of the. TNC, 
these substantive aspects shou'd be somewhat clarified. There should be a 
comparative evaluation, moreover, of -those international arrangements 
like cartels or other restrictive business practices which produce, or have 
the capacity to produce, effects similar to those attributed to the TNC. 
The example of the Treaty of Rome, in dealing with restrictive business 
practices based both on abuse of a dominant position (which might be 
equated to the TNC situation) and with restrictive arrangements between 
independent firms, is one that ought be borne in mind.** 

On the rationale of examining effects rather than formal] structures, it 
would seem useful that the Commission give attention to state trading en- 
terprises. These are clearly capable of those practices which, when done 
by the TNC, cause justifiable concern. The distinction between the effects 
of a state trading enterprise, many of which seem to be in the course of 
a considerable overseas expansion, and those of the TNC is, to say the 
least, not clear. In its work on the definitional issues, the Commission nay 
have to give some attention to such enterprises. 

State trading enterprises are especially relevant to that aspect of the 
Commission’s mandate which relates to ‘studies of the political, economic, 
and social impacts of the TNC. The topics here listed (in paragraph 53 
of the Commission Report) are equally relevant to any important method 
of organizing international industry and commerce. Such topics include, 
inter alia, consumer protection, market concentration, and disclosure of 
information. Emphasis is given to this matter by the suggestion made dur- 
ing the Commission debate that there was a need to study “as alternatives 
to the transnational corporation, other methods of imternationalizing the 


43 See “Automobiles and Foreign Affairs,” editorial in Wash. Post, Dec. 9, 1975. For 
a more extended statement of the thesis expressed in the above paragraphs, see Rubin, 
The Multinational Enterprise at Bay, 68 AJIL 475 (1974). 

44 Article 85 deals with restrictive agreements; Article 86 deals witk “improper ex- 
ploitation by one or more undertakings of a dominant position.” Both are directed 
only at practices affecting trade betwzen members of the Common Market, or which 
restrain trade within the Market. Distortions produced abroad, and only abroad, are 
not prohibited. 
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production of goods and services and management,” with COMECON 
being cited as an example.** Since this point was made by the Eastern 
European representatives, there ought to be no obstacle to scrutiny of the 
role and functioning of those enterprises which are favored by the “cen- 
trally-managed” economies, as well as those favored by the “market” 
economies. 


IV. 


Finally, there remains the important matter of formulation of a code of 
conduct. The Report states that the Commission “decided that among 
the various tasks it would undertake in the next few years the priority 
would be assigned to the formulation of the code of conduct...” It was 
not agreed whether that code should be described as one “to be observed 
by” or as “dealing with” TNC’s.** The Report also indicates that the other 
guidelines contained in Resolution 1913 (information, studies, and defini- 
tion) were discussed chiefly for their relevance to the preliminary work 
to be done in formulation of the code, though several delegations empha- 
sized their independent importance. 

A number of issues involved in a code are evident.“ Views differed, for 
example, whether a code should be “an instrument of moral persuasion” 
or should be “obligatory and contain penalties for non-observance.” There 
was a difference of opinion—reflecting the differing attitudes toward “areas 
of concern”—- whether, at least in the preliminary stage, a code should be 
addressed solely to TNC’s, or should be supplemented by “general prin- 
ciples guiding the policies of Governments.” That it should not provide 
for extraterritorial application of national law, and that norms of interna- 
tional law were relevant, were also among the points made in the discus- 
sion. It was generally agreed that the code should be based on factual 
information, but it was also stated that its formulation “should not be 
delayed by the lack of information.” 

Presumably, therefore, the Commission will move toward formulation of 
a code as quickly as possible. What the substantive content of the code 
will be remains in doubt. As the above discussion suggests, there is likely 
to be substantial disagreement on content. 

The outlines of a code that would be acceptable to the Group of 77 are 
already clear. Principles relating to the conduct of transnational companies 
were put forward by the Latin American and Caribbean nations during 
the January 13-17, 1975 meetings in Washington of the Third Preparatory 


45 Report, para. 57. It was presumably thought that the advantages of state trad- 
ing methods over those of private enterprise would thus be demonstrated; however 
that may be, the inquiry would seem necessarily to require some examination of the 
current practices and effects of state trading enterprises before the comparison can 
validly be made. 

46 Report, para. 9. The phrases “to be oberved by” and “dealing with” are both 
in the text, both enclosed in brackets indicating disagreement as to which should be 
used. 

47 For the points made in the subsequent sentences, see Report, paras. 41-50. 
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Meeting of the Working Group on Transnational Enterprises of the Meet- 
ing of Foreign Ministers of the American Republics.** Included in these 
ten principles were such guidelines as: that transnational enterprises should 
be subject to the laws of the receiving (host) country and the exclusive 
jurisdiction of its courts; that they should abstain from all interference; 
that they should not serve as an instrument of the external policy of an- 
other state; that they should supply all pertinent information, should con- 
duct their operations so as to result in net receipt of financial resources for 
the host nation, should contribute to development, should refrain from 
restrictive commercial practices, and should respect the sociocultural 
identity of the host nation. These “guidelines” have all been incorporated 
in the list of areas of concern of the Group of 77 in the UN forum, plus 
others as listed in Annex I of the Commission’s Report. The considerable 
similarity to the UN resolutions with respect to the New International Eco- 
nomic Order and the Charter of Economic Rights and Duties of States is 
evident. 

It is not likely that a code based exclusively on these guidelines will be 
agreed. The developed nations have already expressed either reserva- 
tions or dissent on the occasion of debate on the several UN resolutions. 
They are not likely to change their views to the profound extent that 
would be necessary to achieve agreement on these lines, despite the effort 
toward conciliation made in the September 1, 1975 speech of Secretary 
of State Kissinger. In that speech, the Secretary stated that: 


the United States believes that the time has come for the international 
community to articulate standards of conduct for both enterprises and 
governments. The UN Commission on Transnational Corporations, 
and other international bodies, have begun such an effort. We must 
reach agreement on balanced principles. These should apply to trans- 
national enterprises in their relations with governments, and to gov- 
ernments in their relations with enterprises, and with other govern- 
ments. *? 
In the Secretary’s speech of August 11, 1975 before the Montreal meeting 
of the American Bar Association, he emphasized support for the work of 
the Commission and for guidelines which would, inter alia, (1) “[a]ecord 
with existing principles of international law governing the treatment of 
foreigners and their property rights,” (2) “cover all multinationals, State- 
owned as well as private,” and (3) “[s]et forth not only the obligations of 
the multinationals, but also the host country’s responsibilities to the foreign 
enterprises within their borders.” © It is unfortunately all too clear that 
a substantial gap—some might say a chasm—exists between these proposed 
guidelines and those implied in the terms of the 77's “areas of concern,” in 
Annex I of the Commission’s Report. 
As mentioned by the Secretary, work locking toward a code is also going 
on in forums other than the Commission. 


43 The Rapporteur’s Report, dated Jan. 9, 1975, has not been publicly released; but 
the main points mentioned below are included in Annex I of the Report of the UN 


Commission. 
4973 Derr. STATE Burl. 425 (19735). 50 Id. 353. 
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Perhaps the most advanced is the work of the Organization for Economic 
Cooperation and Development, which has been in the field of drafting 
codes, from a somewhat different point of view, in the early days than now 
prevails, since the 1960’s. The latest efforts in the OECD, being carried 
out under a committee on International Investment and Multinational En- 
terprise, are aimed at drafting principles relating to national treatment, to 
avoidance of distortions to the normal flow of international investment, 
and principles of conduct or guidelines applicable to multinational enter- 
prise. 

There is much other activity. The Economic Commission for Latin 
America has called upon the UN Centre to establish a regional Latin 
American unit (over opposition of the United States on the ground, 
inter alia, of the negative image of TNC’s implied in that resolution). 
UNCTAD has been active in the field, having established an Intergovern- 
mental Group on Transfer of Technology, with two subgroups. UNCTAD 
also has an ad hoc group on restrictive business practices, paralleling a 
committee on the same subject which has existed in the OECD for many 
years. Such other organizations as the UN Commission on International 
Trade Law and the International Labor Organization have also been work- 
ing on aspects of the issues surrounding the TNC. Finally, the Permanent 
Council of the Organization of American States has recently adopted its 
own resolution, which takes into account the work being done in the United 

Nations and in the Inter-American Juridical Committee, and resolved to 
- continue work looking toward the formulation of a code of conduct to be 
observed by transnational corporations." 

It is to be hoped that out of this welter of activity will emerge some 
concepts on which meaningful agreement can be achieved. It is the opin- 
ion of this observer that the developed as well as the developing nations 
would welcome such an outcome; but agreed principles cannot be im- 
posed principles. For either group to insist upon its own formulations, 
in a situation in which there is no ultimate arbiter other than consensus, 
would be an exercise in futility. 

Fortunately, it would appear that there is, to a considerable extent, a 
drawing together in the more specific factual situations. If agreement on 
broad and basic principles seems distant, progress may be made either on 
restrained general guidelines or on i commitments in defined and. 
limited areas. 

Thus, the standards which appear likely to emerge from the OECD, 
despite the limited membership of that group, are likely to go far in the 
direction of many of the principles advocated in other more general forums, 
though with a clear recognition of the right of the TNC’s, and of the home 
governments to fair treatment. Much has in fact happened which sug- 
gests that agreement on many issues is possible and indeed likely. Such 
nations as Canada, for example, have enacted legislation? not unlike 


51 Resolution adopted July 10, 1975. Permanent Council Res. 154 (167/75), Corr. 1. 
52 For a description of the Canadian legislation, see Comment, The Canadian In- 
vestment Review Act: Red, White and Grey, 5 Law & Pot. Int’ Bus. 1018 (1973). 
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sore of the prescriptions of the Grupo Andino.®? Several of the OECD 
nat-ons are insistent on strict standards of disclosure; and, in fact, many 
of the latest calls for a code ** emerge from disclosures which have been 
compelled by the laws and the governmental bodies of the United States, 
The present Chancellor of the Federal Republic of Germary has called 
for a code. Other instances could be adduced, leading to the inference 
tha> a substantial measure of agreement is feasible. 

Eow far beyond such concurrence of views the Commission will seek to 
reach is a present imponderable. How general an agreement can be 
acheved remains an unknown. The issue is thus raised whether it is 
bet-er to aim for a general, broad agreement, or for the resolution of spe- 
cific: troublesome issues, in areas like antitrust or tax, in the context of a 
gereral forum. | 

E has been suggested by Professor E. V. Rostow, in one of the quota- 
tiors which appears at the beginning of this article, that a treaty on the 
subject is an “urgent task of diplomacy.” On the other hand, Professor 
Kirdleberger suggests that fundamental disagreement is such that “a 
form of words is idle.” Both comments are from distinguished and per- 
cective observers. Perhaps, as the present writer has elsewhere suggested, 
corditions have so changed in the past few years that the remedies now 
being proposed are based on a diagnosis which is already obsolescent if 
not obsolete. The vaunted power of the multinational enterprise may 
hare been met by sufficient countervailing power, exercised by both home 
anc host nations, that it is the transnational corporation which is now truly 
at bay. The lorig shadow cast by the transnational corporations may be, as 
a friend has observed to the author, the result of the setting rather than the 
rising sun. 

Æ is certain that the relationships which involve transnational enter- 
prise, including “the” transnational corporation, are complex and are be- 
coning increasingly so. Rhetoric has always, in this context, been more 
extreme than action. For example, one may recall that the dispute over 
doctrine between the United States and Mexico; which was elaborated in 
the exchange of notes in the 1930’s growing out of the oil and agrarian ex- 
prcpriations, has never been resolved; but U.S. investment in Mexico has 
grcwn to the mutual profit of beth nations curing that entire period. The 
distinction between developed and developing, and certainly between host 


= See the discussion of Decision 24 of the Andean Group (Andean Private Invest- 
meat Code), in Oliver, The Andean Foreign Investment Code: A New Phase in the 
Ou-st for Normative Order as to Direct Foreign Investment, 66 AJIL 763 (1972); 
tex: of decision in 10 ILM 152 (19717, 

& The suggestion was that, in the first instance, a bilateral arrangement involving 
Ge-many and the United States might be worked out as “an international standard of 
bekavior: which could later be a model for adoption and application on a world-wide 
scae.” Wash. Post, Nov. 28, 1974, at C20, col. 1. 

5“... [B]ecause of changing economic and political circumstances . . . the bal- 
ance between the sovereignty of nations and the power of multinationals is being, if 
it kas not already been, restored.” Rubin, The Multinational Company as a Super- 
power, in GLOBAL CoMPANIEs, supra note 42, at 155. 
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and home, nations is being blurred. The United States (now more con- 
scious than before of its role as a major host nation) has legislation which 
requires a survey of foreign investment in the United States.°* Substan- 
tial restrictions have been proposed. Nations generally classified as de- 
veloping have expressed concern with respect to foreign nationalizations 
of the external holdings of their nationals. The picture has become more - 
complicated, more diverse, less amenable to deceptively simplistic solutions. 

In these circumstances, the discussion in the UN Commission on Trans- 
national Corporations is certain to be lively. One may express the hope 
that it will also be productive. The ability of the phenomenon which, 
however accurately or other, goes under the name of the transnational 
corporation to produce efficiently is a valuable asset of the world economy. 
This ability ought be enhanced, not diminished, by whatever proposals 
emerge from the Commission. 


56 Foreign Investment Study Act of 1974, Pub. L. No. 93-479, 88 Stat. 1450, effec- 
tive Oct. 26, 1974. 

57 See such bills introduced in the 94th Cong., Ist Sess. as S. 329, which would 
monitor all investment in the United States by foreign investors involving more than 
5 percent stock acquisitions; other bills, H.R. 411 and 945, which would set up a 
supervisory agency; and §. 425, which would permit the President to block foreign 
acquisitions on grounds of national security, foreign policy, or domestic economic con- 
siderations, 


NOTES AND COMMENTS 


Is Piracy ILLEGAL? 


In Article 15 of the 1958 Geneva Convention on the High Seas? the 
crime of “piracy” is defined as follows: 


Piracy consists of any of the following acts: | 

(1) Any illegal acts of violence, detention or any act of depredation, 
a for private ends by the crew or the passengers of a private 
ship or a private aircraft, and directed: 

(a) On the high seas, against another ship or aircraft, or against 
persons or property on board such ship or aircraft; 

(b) Against a ship, aircraft, persons or property in a place outside 
the jurisdiction of anv State 


plus voluntary and knowing participation or incitement to commit those 
acts. Article 87 of the Informal Single Negotiating Text of the Second 
Committee at the Third United Nations Law of the Sea Conference? re- 
peats verbatim the quoted language of 1958. 

This provision is relatively unimportant among the major issues now 
' being negotiated by the Third United Nations Law of the Ssa Conference, 
and it would be unreasonable to expect the negotiators to spend much 
time.on it. But not much thought is needed to see that the provision is 
the product of confusion, not of contemplation. 

The first operative clause of the definition modifies with the word “il 
legal” the “acts” which, when committed for private ends by persons con- 
nected with a private ship or aircraft, constitute “piracy.” But what acts 
otherwise meeting the latter qualifications would be “legal’P And by what 
legal system, international law or municipal law, is that “legality” to be 
measured? 

As originally drafted by Mr. J. P. A. Francois, Special Rapporteur for the 
International Law Commission in 1955, the word “illegal” did not appear 
in the text that eventually became Article 15 of the 1955 Convention. 
The only part of the ensuing discussion of the International Law Commis- 
sion remotely pertinent to the concept thet the word imports appears to 
reflect the desire of some members to assure that some naval activities that 
had been made illegal by treaty, particulerly the sort of submarine war- 
fare proscribed by the Nyon Agreement of 1937,* would be covered by the 
new definition of “piracy.” The Commission did not come to agreement on 


113 UST 2312; TIAS No. 5200; 450 UNTS 82; 52 AJIL 842 (1958). 

2 A/CONF.62/WP.8/Part II, reproduced in 14 ILM 710, at 732 (1975). . 

8 Originally, Article 15 of the 1958 Geneva High Seas Convention was Article 23 
of the: draft articles on the high seas. It changed number several times in the course 
of drafting. Mr. Frangois’s language and the Commission’s deliberations appear in 
UN Doc. A/CN.4/79, Section II, reproduced in UN, Y.B. Int. Law oN 1955, 
A/CN.4/SER.A/1955, beginning at 51. 

4141 BFSP 520; 31 AJIL Surr. 179 (19387). 
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the point, which was referred with other matters to a Drafting Committee. 
The word “illegal” appears for the first time in the text of the article de- 
nominated Article 13 submitted to the Commission by the Drafting Com- 
mittee.» That text was approved without discussion of the term by the 
Commission. In the Report of the International Law Commission contain- 
ing the final draft,® the article is now numbered 14 and the word “illegal” 
is retained. The commentary of the Commission does not clarify the mean- 
ing of the word “illegal.” On the contrary, it does not mention the word 
and says that “[t]he Commission was unable to share the view held by 
some of its members that the principle laid down in the Nyon Arrange- 
ment endorsed a new right in the process of development.” No other part 
of the commentary is even peripherally related to the point at issue. 

At the diplomatic level, in the First United Nations Law of the Sea 
Conference, several objections were made to the draft language of the 
International Law Commission, and some changes were made to the text. 
But the proposal of the delegate of Greece to strike the word “illegal” from 
the text was defeated without significant discussion.’ 

There being, thus, clear evidence that some meaning was in fact attached 
to the word, and clear evidence that the meaning did not derive from the 
Nyon Agreement or other attempts to expand the general international law 
definition of piracy by treaty, is it possible that the parties to the 1958 
Convention intended to refer to general international law for a concept of 
“illegal acts” which would turn otherwise “legal” violence for private ends 
into “piracy”? . To the extent international law at one time contemplated 
violence on the high seas for private ends as legitimate self-help, such 
violence was given the label “privateering,” required a state’s authoriza- 
tion, and has been regarded as no longer permissible for at least 120 years.® 
It is very difficult to believe that the states accepting the definition of 
“piracy” in 1958 actually contemplated reviving the archaic norms of inter- 
national law permitting privateering. 

If the word “illegal” was intended to refer to a municipal legal system, 
the same unlikely result—the revival of privateering—would seem to be 
reached. Furthermore, questions would arise concerning the power of 
rebel groups to license acts of violence on the high seas. The violence of 
those allied with a rebellion can, of course, be considered as acts for “pri- 
vate ends”; it has always been the obvious tactic of a government seeking 
to suppress rebellion to label the rebels “bandits” and members of a self- 


5 UN, Y.B., supra note 3, at 228. 

8UN Doc. A/2934, also contained in A/CN.4/A/1955/Add.1, at 19. 

TUN Doc. A/CONF.13/L.62. The proposal was rejected by 4 votes to 30 with 16 
abstentions. UN Doc. A/CONF.13/40, at 84. McDougal and Burke, Tae PuBLIC 
ORDER OF THE Oceans, 811-12 (1962), note the Greek proposal and the “curious” 
wording, but seem to conclude from the “background of discussion at the [1958] Con- 
ference” that the word “illegal” is a harmless redundancy. 

8 The Declaration of Paris, 1856, 46 BFSP 26; 1 AJIL Supp. 89 (1907): “1. Pri- 
vateering is, and remains, abolished.” An excellent summary and bibliography of the 
history of “private reprisals,” including privateering, is in SOHN & BUERGENTHAL, 
INTERNATIONAL PROTECTION OF Human RicHts 23—40 (1973). 
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seeking clique. That tactic has customarily been ignored by second states, 
which normally have no interest in the enforcement of the criminal laws 
of a state suffering outbreaks cf robbery, mutiny, or treason. When the 
struggle reaches a certain pitck, second states have frequently considered . 
attaching legal characterizations like “belligerency” or “armed conflict not 
of an international character” * to the struggle, but have tried to avoid 
recognizing the rebels as having the powers of a “government” until a 
degree of stability has been achieved with the former rebels able to exer- 
cise the authority of a spokesman for a state. Now, to introduce the con- 
cept of possible “legal” violence under rebel license is to require second 
states to consider recognizing the governmental powers of the rebels at 
the beginning, rather than near the end, of the rebellion. While the law 
relating to piracy has in some cases been applied agains: rebels,?° it has 
never been applied to favor them, and the overwhelming practice of states 
has been to refuse to mingle in foreign rebellions by stigmatizing one for- 
eign political group or another gzs “piratical.” 4 

Thus it would seem that the word “illegal” to qualify the acts of violence 
for private ends that are part of the definition of “piracy” in the 1958 Con- 
vention and the current draft b2fore the Third United Nations Law of the 
Sea Conference, whether referring to the norms of international law or 
municipal Jaw, has the most sweeping effects—reviving the law of pri- 
vateering and forcing states to recognize the governmental, rather than the 
mere belligerent, status of rebels. It is difficult, in view of the apparent 
lack of discussion when the language was drafted and adopted, to believe 
that these effects were intended 

There are many other prcb.ems with the 1958 formulation, some of 
which, like the Greek concern with the word “illegal,” were raised and 
offhandedly dismissed at cne stage or another in the negotiations. One, 
which has obvious substance, was the United Kingdom proposal to include 
“attempts” along with participetion and incitement as part of the defini- 


° These legal terms, “belliger2ncy” and “armed conflict not of an international char- 
acter,” have great significance in defining the rights and obligations of rebel bands. 
Cf. comments by Professor R. R. Baxter in Troosorr (ed.) Law AND RESPONSIBILITY 
Iv Wanrare 63 (1975). But this iz not the place to analyze these legal labels. See 
the useful bibliography in SCHWARZERBERGER, A MANUAL OF INTERNATIONAL Law (5th 
ed. 1967) beginning at 550. 

10 The Ambrose Light 25 F.403 (1885). Sze also the correspondence regarding 
“Haytian insurgents” (1869) and Tae Huascar (1877) in 2 MOORE, INTERNATIONAL 
Law Dicesr 1085-87 (1906); 1 Mecham, INTERNATIONAL Law Oprntons 272 (1956). 

11 There was substantial contempcrary dissent to the view of law implied in those 
parts of the Huascar and Haitian correspondence involving the use of the label “piracy.” 
See Moore, 1087, and McNam, 279. 280, supra note 10. There are ample precedents 
directly contrary to The Ambrcse Light. See, e.g., R. v. Tunkoo Mohamed Saad and 
ors. (1840) 2 Kyshe (Cr.) 18, reprnted in 1 PARRY AnD Horxins, COMMONWEALTH 
INTERNATIONAL Law Cases 31 (1974). See also the report of the Santa Maria inci- 
dent in 4 Wurreman, DIGEST or INTERNATIONAL Law 665-66 (1965). -A massive 
compilation of material is The Harvard Research in International Law at 26 AJIL Supp. 
743 et seq. (1932). For a study o= the use of the label “piracy” to justify political 
action, and the ineffectiveness of that label after the 1870's, see Rupin, Pracy, PARA- 
MOUNTCY AND PROTECTORATES (1974) passim. 
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tion. Others would include the peculiar drafting which, by deleting the 
word “another” in clause (b), seems to make a mere municipal law “mu- 
tiny” into international law “piracy” when occurring in a place outside the 
_ jurisdiction of any state but not on the high seas, and the propriety of 
including any definition of a crime not occurring on the seas in a conven- 
tion on the law of the sea. But there is no need to argue further. 

. The simplest course would be to delete the word “illegal” from the defini- 
tion and to delete clause (b) also. That solution might leave some gaps 
in the definition, but this is not the place for a full analysis. Alternatively, 
to delete the entire definition of “piracy” from the draft Convention and to 
alter the articles that follow to take account of the deletion would be de- 
sirable if states do not wish to expend the intellectual and political effort 
necessary to the formulation of an article that makes legal sense. In any 
case, the current draft article should be rejected. 


ALFRED P. RUBIN 
Fletcher School of Law & Diplomacy 


Hor PURSUIT FROM A FISHERIES ZONE 


United States v. Fishing Vessel Taiyo Maru No. 28; 
United States v. Kawaguchi 


On June 17, 1975, the United States District Court for the District of 
Maine, Judge Edward T. Gignoux, denied motions to dismiss a civil for- 
feiture action? and criminal charges? arising from the seizure of the Jap- 
anese fishing vessel Taiyo Maru No. 28 for a violation of the federal 
prohibition on foreign fishing within twelve miles of the coast of the United 
States. In a landmark decision on the motions, the court held that the 
right of hot pursuit may be commenced within the U.S. contiguous fisheries 
zone (the nine-mile wide belt of sea extending seaward from the outer 
limit of the three-mile territorial sea of the United States) for violations 
of U.S. exclusive fishing rights in that zone. The court rejected an argu- 
ment that the four purposes for which a contiguous zone may be created 
under the Geneva Convention of 1958 on the Territorial Sea and the Con- 


12 See UN Doc. A/CONF.13/L.83. The proposal was defeated 13 to 22 with 7 
abstentions. UN Doc. A/CONF.13/40 at 84. The merit of the proposal would be 
obvious to anybody reading Re Piracy Jure Gentium [1934] A.C. 586 (P.C.), which 
is precisely to the point, scholarly, and has never been disputed as to substance. In 
that case an unsuccessful attempt at “piracy” was held itself tc be piratical despite the 
inclusion of participation and incitement in the influential Harvard draft published a 
short time before (see supra note 11) and the fact that “attempts” are not mentioned 
in that draft. 

1 United States v. F/V Taiyo Maru No. 28, Civil No. 74-101-SD, 395 F.Supp. 413 
(D. Me. 1975). Also excerpted infra p. 138. 

2 United States v. Kawaguchi, Crim. No. 74-46-SD, 395 F.Supp. 413 (D. Me. 1975). 

3 16 U.S.C. §§1081, 1091 (1970). 
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tiguous Zone * (where hot pursuit may be initiated under the Convention 
on the High Seas*) were exclusive. 

The case began as a classic exercise in maritime law enforcement. On 
the afternoon of September 5, 1974, the Japanese longliner Taiyo Maru 
No. 28 was fishing for shark and tuna in the vicinity of Monhegan Island, 
Maine. An airplane chartered by: the National Marine Fisheries Service 
spotted the ship between nine and ten miles from the shore of that island. 
According to one report, the vessel abandoned her nets and fled while the 
chartered plane was overhead.” Other aircraft—this time from the U.S. 
Coast Guard—were launched to investigate and document the Taiyo Maru’s 
position. In addition, the Coast Guard cutter Yankton was ordered to pro- 
ceed to the scene. The longliner was directed to heave to by radio, flash- 
ing light signals, and by message block dropped from the Coast Guard 
aircraft. Despite these orders to stop, the Taiyo Maru steamed on with 
the Yankton and Coast Guard aircraft in hot pursuit. Finally, well beyond 
the limits of the contiguous fisheries zone, the larger and faster cutter 
Decisive was able to intercept the fleeing vessel. In all, the pursuit had 
lasted more than seven hours. The following day the ship reached Port- 
land harbor under escort. Upon arrival, a complaint for forfeiture was 
lodged against the ship and a criminal information was filed against her 
master for violation of the Bartlett Act,® which prohibits foreign fishing 
and fishery fleet support activity within the territorial sea and contiguous 
fisheries zone, as well as foreign harvesting of U.S. continental shelf fishery 
resources such as lobster. In time the master was released on bail, and 
the vessel was permitted to depart upon posting of a bond for $450,000.* 

Briefly stated, hot pursuit is the doctrine under which, when a foreign 


t Apr. 28, 1958, 15 UST 1606; TIAS No. 5639; 516 UNTS 205; 52 AJIL 851 (1958). 

5 Apr. 28, 1958, 15 UST 2312; TIAS No. 5200; 450 UNTS 82; 52 AJIL 842 (1958). 

6 According to the defense, the vessel was licensed and rigged Zor the tuna fishery, 
but some sharks were caught incidentally to the tuna fishing. Defendant’s Reply 
Memorandum at 23. The issue becomes important because the vessel also claimed 
that its tuna fishing was made lawful by an executive agreement with Japan allowing 
tuna fishing by Japanese vessels in the contiguous fisheries zone “except off the main- 
land of the continental United States (including Alaska)” and certain other specified 
areas. See Agreement with Japan on Certain Fisheries Off the United States Coast 
and Salmon Fisheries, Dec. 20, 1972, para. 1(3), [1972] 3 UST 3781, TIAS No. 7528, 
superseded, Dec. 24, 1974, TIAS No. 7986. In the Agreed Minutes accompanying the 
1974 bilateral agreement with Japan, the parties noted that the term “mainland” as 
used above “includes islands adjacent to the continent of the Unitec States of America.” 
Id. at 41. 

7 N.Y. Times, Sept. 7, 1974, at 4, col. 6; Nat’, Fisnerman, Nov. 1974, at 3-A, col. 
l & 26-A, col. 3. 

8 Portland, Me., Press Herald, Sept. 6, 1974, at 1, col. 2 & 16, col, 4; id. Sept. 7, 
1974, at 1, col. 2 & 8, col. 1. 

916 U.S.C. §§1081-94 (1970); see generally Fidel, Ten Years Under the Bartlett 
Act: A Status Report on the Prohibition on Foreign Fishing, 54 B.UL. Rev. 703 (1974). 

10 The amount of the bond appears to have been the result of a compromise between 
counsel. Earlier, the U.S. Attorney’s office had indicated that it would seek a settle- 
ment of $500,000 in the civil forfeiture proceeding against the vessel. NATU FISHER- 
MAN, Dec. 1974, at 22-A, col. 5 & 29-A, col. 4. 
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vessel violates the laws of the coastal state by. acts in waters within the 
latter’s jurisdiction, the coastal state may pursue the offending vessel be- 
yond the limits of national jurisdiction in order to effect the arrest of the 
vessel.“ Traditionally, the right of hot pursuit had to be initiated within 
the territorial waters of a nation, but with time customary international 
law came to recognize ‘that the pursuit might validly. be initiated within 
certain other maritime zones where more limited powers were exercised 
by the coastal state. Finally, with the 1958 Geneva Conventions on the 
Law of the Sea, express recognition was given to the exercise of hot pursuit 
from such zones. Under Article 23(1)(a) of the Convention on the High 
Seas, hot pursuit “must be commenced when the foreign ship or one of its 
boats is within the internal waters or the territorial sea or the contiguous 
zone of the pursuing State, and may only be continued outside the terri- 
torial sea or the contiguous zone if the pursuit has not been interrupted.” . 
The Convention on the Territorial Sea and the Contiguous Zone, in turn, 
states that “[i]n a zone of the high seas contiguous to its territorial sea, 
the coastal State may exercise the control necessary: to . . . [p]revent in- 
fringement of its customs, fiscal, immigration or sanitary regulations within 
its territory. or territorial sea... .” 

Missing from the enumeration of purposes for which a contiguous zone 
may be created, of course, was fishing. As a result, exercise of the right 
of hot pursuit from contiguous zones created for the regulation of fisheries 
had to be justified on the basis of customary international law. However, 
despite the absence of any basis in treaty, as Professor Gary. Knight has 
observed, “[vJirtually all hot pursuit incidents in recent years have con- 
cemed seizure of vessels alleged to have been fishing in exclusive fishing 
zones. 72 The United States has exercised the right of hot pursuit from 
the contiguous fisheries zone in numerous cases since the prohibition on 
foreign fishing—originally applicable only to the three-mile territorial sea +° 
—was extended to a further nine-mile belt in 1966.4 Nearly every case 
in which hot pursuit has been exercised by the United States for violations 
of the contiguous fisheries zone has involved vessels flying Japanese colors. 
These have included the Zenpo Maru No. 8, seized on June 7, 1969, the 
Akebono Maru No. 11, seized on June 29, 1970, the Kiyo Maru No. 51, 
seized on August 20, 1970, the Kyoyo Maru, seized on September 27, 1970, 
and the Mitsu Maru No. 30, seized on September 13, 1973.% The only 


11 See generally N. Poutanrzas, THe Ricur or Hor PURSUIT IN INTERNATIONAL LAW 
39-268 (1969); 4 M. Wurreman, DIGEST or INTERNATIONAL Law 677-87 (1965). 

12 G. Knicur, THe Law or rue Sea: Cases, DocuMENTs AND REApines 425 (1975). 

18 Act of May 20, 1964, Pub. L. No. 88-308, 78 Stat. 194, codified at 16 U.S.C. §1081 
et seq. (1970). 

14 Act of Oct. 14, 1966, Pub. L. No. 89-658, 80 Stat. 908, codified at 16 U.S.C. 
$§1091-94 (1970). 

15 See generally Fidell, supra note 9, at 740 & n. 211; see also Oliver, Wet War— 
North Pacific, 8 San Dæco L. Rev. 621, 628 (1971) (Koyo Maru pursuit); N.Y. Times, 
Sept. 17, 1973, at 65, col. 5 (Mitsu Maru No. 30 pursuit). Hot pursuit was also 
commenced from the contiguous fisheries zone in the case of the Bulgarian trawler 
Limoza, United States v. M/V Limoza, Civil No. 74-455 (S.D.N.Y., filed Feb. 4, 
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fact that distinguishes the Taiyo Maru No. 28 from those cases is that they 
arose off Alaska, rather than in the Gulf of Maine. 

Japan has regularly protested the seizure of Japanese fishing vessels for 
conduct occurring more than three nautical miles from the shore,’* con- 
sonant with Japans own claim to a territorial sea of only three miles.” 
The prosecution in the Taiyo Maru case noted that no protest has been 
lodged by Japan with specific reference to hot pursuit originating in the 
contiguous fisheries zone.!8 It seems clear, however, that Japan’s repeated 
chjections to coastal state jurisdiction beyond three miles fairly comprehend 
the initiation of hot pursuit beyond that limit as well. 

Although not addressed in the court’s opinion, it is pertinent to observe 
tat the pursuit of the Taiyo Maru was plainly authorized under U.S. law. | 
Thus, the Bartlett Act states in pertinent part that “[a]ll provisions of law 
relating to the seizure ... of a vessel ... for violation of the customs 
laws . . . shall apply to seizures . . . under the provisions of this chapter, 
insofar as such provisions are applicable and not inconsistent with the pro- 
visions of this chapter.” 1° The Tariff Act of 1930, in turn, provides that 
“{alny vessel . . . which, at any authorized place, is directed to come to 
z stop by any officer of the customs, or is directed to come to a stop by 
signal made by any vessel employed in the service of tne customs and 
cisplaying proper insignia, shall come to a stop, and upon failure to comply 
E vessel . . . so directed to come to a stop shall become subject to pur- 
suit... .”?° Coast Guard commissioned, warrant, and petty officers are 
cesignated as “officers of the customs” under the same legislation. Al- 
though the Tariff Act does not, in terms, authorize pursuit by aircraft, use 
cf Coast Guard aircraft for hot pursuit is contemplated by other federal 
Egislation.”? | 

The United States is, it may be added, not alone in claiming the right 
to initiate hot pursuit from a fisheries zone beyond the limits of territorial 
waters. As the government pointed out in the Taiyo Maru case, “of the 
more than 60 coastal states which claim exclusive fisheries jurisdiction over 
¿ 12-mile zone, the United States is not aware of any nation which dis- 
claims the right to conduct hot pursuit to enforce it.” 8 


_974); United States v. Donchev, Crim. No. 74-115 (S.D.N.Y., filed Feb. 4, 1974), 
seizure noted in N.Y. Times, Jan. 27, 1974, at 1. col. 4, and in the case of the South 
=orean vessel Kum Kang San. United States v. South Korean Stern Trawler Kum 
Xang San, Civil No. A75-179 (D. Alas., filed Aug. 13, 1975); United States v. Yong 
Whan Kim, Crim. No. A75-95 (D. Alas., filed Aug. 13, 1975). 

16 Japanese Practice in Internationa! Law, 18 Japan. ANN. oF Inr. L. 92, 97 (1974). 

17 U.S. Dept. of State, Office of the Geographer, Limits in the Seas: National Claims 
-~> Maritime Jurisdictions 62 (2d rev. 1974). 

18 Memorandum in Opposition to Defendant’s Motion to Dismiss for Lack of Juris- 
diction at 15. 

19 16 U.S.C. §1082(c) (1970). 

2019 U.S.C. §1581(d) (1970); see also id. §1881(b). 

21 Id. §1401(1) (1970); see also 14 U.S.C. §143 (1970). 

22 14 U.S.C. §637(a) (1970). 

28 Memorandum in Opposition to Defendant’s Motion to Dismiss for Lack of Juris- 
diction at 14. For a recent case involving hot pursuit of the Japanese fishing ‘vessel 
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The principal legal issue before the district court was rooted in the 1958 
Geneva Conventions. In essence, the point made by the owners and the 
master of the Taiyo Maru No. 28 was that the right of hot pursuit con- 
ferred by the Convention on the High Seas may be exercised only. for 
infringements of coastal state laws in the territorial sea or in the contiguous 
zones specifically authorized by the Convention on the Territorial Sea and 
the Contiguous Zone. Since, the argument goes, the latter convention per- 
mits the creation of contiguous zones only for “custorns, fiscal, immigration 
or sanitary” measures to a limit of 12 miles from the “baselines from which 
the breadth of the territorial sea is measured,’ fishing zones are by neces- 
sary implication excluded from the reach of the hot pursuit article of the 
Convention on the High Seas. 

Rejecting the Taiyo Maru’s argument,* the district court held that noth- 
ing in the Convention on the Territorial Sea and the Contiguous Zone 
affirmatively prohibits a coastal state from creating a contiguous zone for 
purposes other than the four enumerated ones. The court pointed out that 


[t]he language of Article 24, relating to the purposes for which a con- 
tiguous zone may be established, is permissive, rather than restrictive. 
It provides that a coastal state “may” establish a contiguous zone for 
the purposes of enforcing its customs, fiscal, immigration or sanitarv 
regulations. Although Article 24 only affirmatively recognizes the right 
of a coastal state to create a contiguous zone for one of the four 
enumerated purposes, nothing in the Article precludes the establish- ` 
ment of such a zone for other purposes, including the enforcement of 
domestic fisheries law. . . .75 


As a result, there is no impediment under the two cited treaties to the treat- 
ment accorded the Taiyo Maru. It follows, the court held, that the United 
States has not bartered away. its enforcement rights by agreeing to those 
conventions. In this fashion the court distinguished away the Cook *® ex- 
ception to the Ker-Frisbie ” rule that the courts will not consider the il- 


Koyo Maru No. 2 for a violation of the Canadian fisheries waters, see Regina v. Itoh, 
No. 164/75 (B.C. Ct. App., Apr. 23, 1975). 

24 The decision was also an implicit rejection of Professor Johnston’s view that “the 
analogy with the contiguous zone of unilateral jurisdiction for other purposes—cus- 
toms, fiscal and sanitary control—is not entirely appropriate, since in the case of fishery 
authority the relevant interests, or objects of protection, being shareable resources in 
the high seas, do not possess the character of exclusivity which was the raison d'etre 
of the original contiguous zone authority. To press the analogy is to commit the 
mistake of equating shareable and unshareable interests.” D. Jonnsron, Tue INTER- 
NATIONAL Law oF Fisnerres 341 (1965), quoted in Defendant’s Reply Memorandum 
at 9, Professor Poulantzas, in contrast, seems to be in sympathy with a right of hot 
pursuit initiated in exclusive fishery zones that extend no more than 12 miles from 
the baseline. Povunanrzas, supra note 11, at 177-87 (semble). Professor O'Connell, 
writing in 1970, noted that there were “didiculties” in showing that “practice of nations 
has resulted in the creation of an exclusive fishery jurisdiction over coastal waters 
which is altogether outside the scope of the Geneva Conventions. . . .” O’Connell, 
International Law and Contemporary Naval Operations, [1970] 44 BYBIL 19, 73. 

25 395 F.Supp. at 419. 

26 Cook v. United States, 288 U.S. 102 (1933) (The Mazel Tov). 

27 Ker v. Illinois, 119 U.S. 486 (1886); Frisbie v. Collins, 342 U.S. 519 (1958). 
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legality of the government’s method of obtaining jurisdiction over a de- 
fendant.” Judge Gignoux ruled that 


unlike the British-American treaty in Cook, the Conventions in the case 
at bar contain no specific undertaking by the United States not to con- 
duct hot pursuit from a contiguous fisheries zone extending 12 miles 
from its coast. The Cook exception, therefore, is not applicable, be- 
cause the United States has not by. treaty “imposed a territorial limita- 
tion upon its own authcrity.” ”° 
The decision also reviews the negotiating history of the contiguous zone 
provisions of the Convention on the Territorial Sea and the Contiguous 
Zone and notes that the two basic issues at the Geneva Conference on the 
Law of the Sea of 1958—the breadth of the territorial sea and the per- 
missibility of “an additional contiguous zone in which the coastal States. 
could exercise exclusive jurisdiction over fishing’—remained unresolved. 
“The 1958 Geneva Conference was unable to achieve agresment on either 
issue, primarily because of the volatile political ramifications involved in 
setting a limit to the territorial sea.” °° Since the fishing zone issue was 
not resolved in 1958, or again in 1960 at the Second Law of the Sea Con- 
ference, the court concluded that by signing the 1958 Conventions, “the 
United States could not have intended to accept any: limitation on its right 
to conduct hot pursuit for violations of exclusive fishery rights occurring 
within 12 miles of its coast... 75 
With this decision, the district court has provided judicial approval for 
the first time of the hot pursuit claims and practices consistently followed by 
the United States since the contiguous fisheries zone was created. To the 
extent that it recognizes that the right of hot pursuit may be necessary for 
the protection of coastal state rights even where the right of hot pursuit is 
not expressly conferred by international agreement, the decision could 
prove to be important in the future enforcement of the U.S. prohibition on 
foreign harvesting or retention of continental shelf fishery resources under 
another clause of the Bartlett Act. With the adoption in 1974 of legis- 
lation to designate the lobster as a creature of the continental shelf 3 and 


28 The rule is not without exceptions, of course. In United States v. Toscanino, 500 
F.2d 267 (2d Cir. 1974), rehearing en banc denied, 504 F.2d 13&0 (2d Cir. 1974), 
noted in 88 Harv. L. Rev. 813 (1975), 69 AJIL 406 (1975), motioa to dismiss denied 
on remand, F. Supp. 916 (E.D. N.Y. 1975), the Second Circuit remanded a criminal 
case for further proceedings with respect to the accused's allegation that he was tortured 
by Brazilian agents while he was being illegally abducted to the United States from 
Uruguay. In a later case, United States ex rel. Lujan v. Gengler, 510 F.2d 62 (2d Cir. 
1975), 69 AJIL 895 (1975), the same court declined to intervene where there was 
an allegation of abduction, but not of torture. 

29 395 F.Supp. at 419-20 (footnote omitted). 

30 Id. at 420 (footnote omitted). For an Italian decision reviewing the 1958 Con-. 
ventions in the context of hot pursuit initiated in a customs zone, see Re Martinez, 
28 Inr. L. Rep. 170 (1963) (hot pursuit may be initiated in a customs contiguous zone 
for offenses committed within that zone). 

$1 395 F.Supp. at 421. 8216 U.S.C. §1081 (1970). 

88 Offshore Shrimp Fisheries Act cf 1973, Pub. L. No. 92-242, $15, 87 Stat. 1061, 
codified at 16 U.S.C. §1085 (Supp. III, 1973). | 
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the issuance of stringent new guidelines for enforcement ** together with 
stepped-up patrol efforts, the likelihood of a judicial test of hot pursuit in 
that context may no longer be discounted. 

Looking beyond the present sweep of U.S. law enforcement activities on 
the high seas, it is worth noting that the Informal Single Negotiating Text 
circulated at the end of the 1975 Geneva session of the Third UN Law of 
the Sea Conference recognizes the right of hot pursuit not only from the 
territorial sea and contiguous zones created for customs, fiscal, immigration, 
or sanitary purposes, but also from the proposed 200-mile “Economic Zone” 
and from the area over the continental shelf. Even though the Taiyo 
Maru decision represents an advance in the recognition given to coastal 
state maritime enforcement powers, treaty provisions along the lines of the 
Informal Single Negotiating Text could, therefore, move the law far beyond 
the point reached in this case. 

For the Taiyo Maru No. 28 and for her skipper, however, the June 17, 
1975 ruling of the district court did not end the case, for there remain 
before the court the objections based on the argument that the fishing 
complained of by the United States was lawful under a 1972 executive 
agreement between Japan and the United States. A trial on the merits 
of the charges may also be anticipated, if the case is not disposed of on the 
basis of the legal argument just noted, or if it is not settled by the parties. 


EucENE R. FELL 
Of the District of Columbia Bar 


ENFORCEMENT OF FOREIGN EXCHANGE CONTROL REGULATIONS 
IN DOMESTIC COURTS: 


Banco Francês e Brasileiro S. A. v. John Doe No. 1, et al. 


Banco Francês e Brasileiro S.A. v. John Doe No. 1, et al. raised important 
issues of international monetary law.* The principal issue before the New 
York Court of Appeals in this case was whether a private foreign bank 
could avail itself of the New York courts in an action for rescission of cur- 
rency exchange contracts and for damages for tortious fraud and deceit 
arising from alleged violations of Brazilian foreign exchange control regu- 


34 See generally Fidell, The Case of the Incidental Lobster: United States Regulation 
of Foreign Harvesting of Continental Shelf Fishery Resources, 10 Inr. Lawy. (Jan. 
1976); Jacobs, United States Participation in International Fisheries Agreements, 6 J. 
MARITIME L. & Com. 471, 478-79 (1975); U.S. Dept. of State Press Rel. No. 363 (Sept. 
12, 1974). 

85UN Doc. A/CONF.62/WP/8/Part II, Art. 97(2), at 36 (1975), 14 ILM 682 
(1975). 

86 See supra note 6. 

136 N.Y.2d 592, 331 N.E.2d 502, 370 N.Y.S.2d 534 (1975), 14 ILM 1440 (1975), 
cert. denied, 44 U.S.L.W. 3205 (1975). 
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letions. In a landmark opinion the court decided this issue in the affr- 
mative. 

Plaintiff, Banco Brasileiro, a private Brazilian bank, sued twenty “John 
Loe” defendants whose identities and addresses were allegedly unknown 
te it. Banco Brasileiro alleged (first count) that in reliance upon de- 
fendants false applications, which violated Brazilian exchange control 
regulations,? Banco Brasileiro exchanged sums of Brazilian cruzeiros for 
an aggregate of $1,024,000 in American travelers checks and (second 
count) that defendants combined and conspired to defraud and deceive 
Eanco Brasileiro. On these counts Banco Brasileiro sought, by way of re- 
lif, equitable rescission, that is, the reexchange of the travelers checks 
fər the cruzeiros. And in a third count Banco Brasileiro alleged that de- 
fendants’ conduct caused it additional or special damages of $100,000 or 
more. 

Allegedly large amounts of the travelers checks had been deposited in 
accounts under fictitious names at the Bankers Trust Company, New York 
and at Manfra, Todella & Brookes, Inc., New York. The action was com- 
raenced by attaching the property of the John Doe defendants held in 
these accounts, and summons was served by publication. “John Doe No. 
T’ appzared specially, and anonymously, and moved to vazate the attach- 
ment and to dismiss the complaint. The New York Supreme Court at 
Special Term denied John Doe’s motions except that it dismissed the claim 
f>r $100,000 or more for failure to plead actual damages.* But, on cross- 
appeals the Appellate Division, First Department, unanimously reversed 
end granted defendant, John Doe’s, motions to dismiss and to vacate the 
ettachment.5 In support of its decision the Appellate Division, relying 
cn the decision of the New York Court of Appeals in Barco do Brazil v. 
Brael Co., stated that New York “consistently subscribed” to the principle 
“that courts of one jurisdiction do not enforce the tax laws, currency regu- 
lations, or the statutory penalties or forfeitures of another,” and concluded: 


.. , Accordingly our courts will not entertain a court action which 
seeks damages for a tortious violation of foreign currency regulations. 


2 The Brazilian exchange control regulations involved in the case provide that a 
Erazilian citizen who makes a trip out of the country may exchange cruzeiros up to 
= maximum of U.S.$1,000 or the equivalent in other foreign currency. 

8 Banco Brasileiro moved (1) for disclosure from Bankers Trust and Manfra Tordella 
E Brookes of the offices at which “John Doe No. 1” and “John Doe No. 2” etc. main- 
tained 2ccounts in fictitious names; and (2) for an order directing defendant John Doe 
Ho. ls counsel to disclose the names and addresses of the John Doe defendants and 
counsel’s authority to act; or, in the alternative, to vacate his appearance in the action. 
hn Doe No. 1 also moved to intervene in Banco Brasileiro’s motion for disclosure 
fom Bankers Trust. 

4 Spezial Term granted Banco Brasileiro’s motions for disclosure of the names and 
eddresses of John Doe No. 1, et al. and for disclosure and inspection from Bankers 
Trust and Manfra Tordella. 

5 The Appellate Division elso denied all motions for ancillary relief. 

612, N.Y. 2d 371, 190 N.E. 2d 235, 239 N.Y.S, 2d 872 (1963), cert. denied, 376 
T.S, 906 (1964). 
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It would follow that an application to rescind a contract based 
on the same grounds would not be entertained here.’ 


In effect, the Appellate Division held that the New York courts are not 
open to a claim founded on alleged violations of foreign exchange control 
regulations. Banco Brasileiro appealed to the New York Court of Ap- 
peals. The Court of Appeals, with one dissent, reversed, in effect, the 
Appellate Division, reinstated the claims for rescission and damages of 
$1,024,000 and the order of attachment, and granted Banco Brasileiro 
leave to amend its claim for additional or special damages of $100,000 or 
more to include a claim for the amount of a penalty levied by and paid to 
the Central Bank of Brazil on account of the alleged fraudulent currency 
exchange transactions.® 

The decision presents three principal issues: whether the “revenue law 
rule” is dispositive of this case; whether this case is controlled by the de- 
cision in the Banco do Brasil case; and whether the Articles of Agree- 
ment of the International Monetary Fund (IMF) impose an obligation on 
the court to provide a forum to this plaintiff. 


I. 
Tue Issues 


(1) The “Revenue Law Rule” Must Yield to the National Policy of Co- 
operation Implicit in the IMF Agreement 


Upon analysis the Court of Appeals found “no basis for reliance upon the 
revenue law rule to deny” Banco Brasileiro a forum for suit? By the 
revenue law rule, the Court meant the “old chestnut in conflict of laws that 
one state does not enforce the revenue laws of another,” ?° a rule which 
was developed from Lord Mansfield’s now famous dictum in Holman v. 
Johnson * that “no country ever takes notice of the revenue laws of another.” 

Setting the stage, the Court stated that the revenue law rule is “justi- 
fiable neither precedentially nor analytically.” As a precedent, Lord Mans- 
field’s holding in Holman v. Johnson, said the Court, “was simply to the 
effect that a French court would not invalidate a sale of tea by a French- 
man in France made in violation of an English prohibition” and “should 
not be relied upon to deny forum effect to foreign claims.” 1° 


7 44 A.D. 2d 353, 355, 355 N.Y.S. 2d 145, 146 (1st Dept. 1974). 

8 Subsequent to the commencement of this case the Central Bank of Brazil levied 
the penalty on Banco Brasileiro which Banco Brasileiro then paid. 

Also, the Court of Appeals granted the discovery and inspection of Bankers Trust 
and Manfra Tordella to the extent permitted by Special Term and concluded that 
Special Term did not abuse its discretion in ordering the attorney for John Doe No. 1 
to disclose the true name and address of his client. 

§ 36 N.Y.2d at 599, 331 N.E.2d at 507, 370 N.Y.S.2d at 540. 

10 36 N.Y.2d at 596, 331 N.E.2d at 505, 370 N.Y.S.2d at 537. 

111 Comp. 341, 98 Eng. Rep. 1120, 1121 (K.B. 1775). 

12 36 N.Y.2d at 597, 331 N.E.2d at 505, 370 N.Y.S.2d at 538. Also, the court cites 
Boucher v. Lawson, 95 Eng. Rep. 53 (K.B. 1735) and Planche v. Fletcher, 1 Dougl. 
251, 99 Eng. Rep. 164 (K.B. 1779) which also denied “extraterritorial effect to forum 
defenses” as inapposite. 
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Likewise the Court attacked the revenue law rule as analytically un- 
sound. The Court said that the rationale for the revenue law rule was 
tased on an analogy to the refuial to enforce foreign penal laws, that is, 
laws which seek to redress public rather than private wrongs.7® This rule 
was expanded to include a suit by a foreign state to recover revenue owed 
to it.14 However, this expansion of the rule has not been universally ac- 
cepted, and in a number of cases a suit by a state of the United States on 
a claim for taxes has been entertained in a sister state.1ë Indeed, there are 
s:rong policy reasons for entertaining such actions, thus limiting the effect 
cf the analogy to the refusal to enforce foreign penal laws. This is the 
view taken by the A.L.I. Restatement Second, Conflict of Laws.” Never- 
theless, further judicial expansion of the analogy to penal laws has pro- 
vided the rationale for the refusal to enforce foreign exchange control 
regulations through their characterization as a species of revenue law.7® 


138 The Antelope, 23 U.S. (1G Wheat.) 66, 122-123 (1825); Wisconsin v. Pelican 
Ins. Co., 127 U.S. 265 (1888); Huntington v. Attrill, 146 U.S. 657 (1892). 

This doctrine seems to have a brcader reach in Europe. Bulgaria v. Takvorian 
(1961), summarized in (1966) J.D.I. (Ciuner} 437; Indonesia v. Brummer, 30 
Inr.L.R. 25 (1959), N.J., 1960, No. 149 (in Dutch); Don Alonso v. Cornero, Hob. 
£12a, Hobart’s King’s Bench Reps. 372; Banco de Vizcaya v. Don Alfonso de Borbon 
y Austria [1935] 1 K.B. 140; Attorney-General for Canada v. William Schulze & Co. 
[1901] 9 Scots L.T. Reps. 4 (Outer House); King of Italy v. DeMedici [1918] 34 
T.L.R. 623 (Ch.); Government of India v. Taylor [1955] A.C. 491, [1955] 1 All E.R. 
£92 (House of Lords); Dicey’s Conruicr or Laws, 163 (9th ed. 1973); F. A. Mann, 
Prerogative Rights of Foreign Staies and the Conflict of Laws, 40 Trans. OF THE 
Grotius Soc. 25 (1955). 

14 Moore v, Mitchell, 30 F.2d 600 (2d Cir. 1929), afd on other grounds, 281 U.S. 
18 (1930); City of Detroit v. Procter, 44 Del. 193, 61 A.2d 412 (1948); State of 
Colorado v. Harbeck, 232 N.Y. 71, 183 N.E, 357 (1921); Minnesote v. Karp, 84 Ohio 
app. 51, 84 N.E. 2d 76 (1948); State of Ohio v. Flower, 59 D. & C. 14 (Pa. Com. PI. 
1947); Administrative assessment of taxes not entitled to enforcement: City of Phila- 
delphia v. Cohen, 11 N.Y. 2d 401, 184 N.E. 2d 167 (1962), cert. denied, 371 U.S. 934 
11962); Hamm v. Berrey, 419 S.W. 2d 401 (Tex. Civ. App. 1967). 

45 City of Detroit v, Gould, 12 IN, 2d 297, 146 N.E. 2d 61 (1957); Ohio ex rel. 
Duffy v. Arnett, 314 Ky. 403, 234 S.W. 2d 722 (1950); State ex rel. Oklahoma Tax 
(Comm. v. Rogers, 238 Mo. App. 1115, 193 S.W. 2d 919 (1946); Nelson v. Minnesota 
Income Division, 429 P. 2d 324 (Wyo. 1967). Administrative assessment of taxes 
entitled to enforcement in sister state: New York v. Shapiro, 129 F. Supp. 149 (D.C. 
ifass. 1954); State of Ohio v. Kleitch Bros., Inc., 357 Mich. 504, 98 N.W. 2d 636 
“1959). See also, Milwaukee County v. E.M. White Co., 296 U.S. 268, 275 (1935). 

16 See Exmenzweic, Conriicr OF Laws 174 (1962); LEFLAR, AMERICAN CONFLICTS 
aw 641-43 (1968); McElroy, The Enforcement of Foreign Tax Claims, 38 U. Derrorr 
L. J. 1 (1960). See RESTATEMENT (Second) Conrriicr or Laws, §89, comment (b) 
and Reporters Note: “The enforcement of sister State tax claims is favored by the 
writers.” 

17 RESTATEMENT (SECOND) ConFiict oF Laws, §89. A much broader view was 
zaken in the first Restatement, §§610, 611. See also, 3 BEALE, A TREATISE ON THE 
SONFLIcT oF Laws, §§610.1, 610.2, 611.1, at 1633-38, 1639-41 (1925). 

18 In re Theresie Liebl’s Estate, 201 Misc. 1102, 1105, 106 N.Y.S. 2d 715, 718 (Sur. 
St. Kings Co. 1951); Menendez v. Saks & Co., 485 F.2d 1355, 1365 (2d Cir. 1973), 
zert. granted sub. nom., Alfred Dunhill of London, Inc. v. Republic of Cuba, 416 U.S. 
381 (1974). For an early English case, see Boucher v. Lawson, 95 Eng. Rep. 53 
(K.B. 1735). Compare, Friedmann, Foreign Exchange Control in American Courts, 
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But exchange control regulations are not revenue laws in the sense of 
tax laws.1® Rather, exchange control regulations are by definition laws 
which control the movement of currency, property, or services in order to 
protect the exchange resources of a country.” As the Court pointed out 
in Banco Brasileiro, exchange control regulations are normally designed 
“to prevent the loss of foreign currency which in turn increases the coun- 
try’s foreign exchange reserves.” #4 

Exchange control regulations are aei to the financial aspects of 
international transactions but are not for the purpose of producing revenue. 
For example, exchange surrender regulations or regulations restricting the 
making of payments are exchange control regulations; they are not revenue 
laws.?? On the other hand, tariffs, trade restrictions, price controls, or trad- 
ing with the enemy regulations.are not ordinarily considered as exchange 
control regulations.”° 

Nevertheless, it is for the forum to characterize such regulations for 
conflict of laws purposes.** And the Court in Banco Brasileiro stated that 
in New York the question of characterization of exchange control regu- 
lations as revenue laws had been “resolved for the present at least” by 
Banco do Brasil v. Israel Co. Thus the Court was constrained to con- 
sider the exchange control regulations in the present case as revenue laws. 

However, the Court, avoiding the conclusions reached in Banco do Brasil, 
held that: “even assuming the continuing validity of the revenue law rule 
and the correctness of the characterization of a currency exchange regu- . 
lation thereunder,” U.S. membership in the IMF “makes inappropriate the 
refusal to entertain the instant claim.” The court concluded that the 


26 Sr. Joun’s L. Rev. 97, 1138-14 (1951); Williams, Extraterritorial Enforcement of 
Exchange Control Regulations Under the International Monetary Fund Agreement, 15 
Va. J. INTL L. 319 at 373-75 (1975). 

19 Zivnostenska Banka v. Frankman [1950] A.C. 57, 72 (Lord Simonds). Friedmann, 
` supra note 18, at 113-14; Williams, supra note 18, at 373-74. 

20 F, MANN, THe Lecar Aspecr oF Money 444 (3d ed., 1971); Meyer, Recogni- 
tion of Exchange Controls After the International Monetary Fund Agreement, 62 YALE 
L. J. 867, 890 (1953); Williams, supra note 18, at 352. 

i 21 36 N.Y.2d at 597, 331 N.E. Od at 506, 370 N.Y.S.2d at 539. 

22 Gold, The Fund Agreement in the Courts—VII, 11 IMF Srarr Parers 457, 460- 

62 (1964); Williams, supra note 18, at 353. 
_ 23 DeLAUME, LEGAL Aspects OF INTERNATIONAL LENDING AND Economic DEVELOP- 
MENT Financinc 294 (1967); F. Mann, supra note 20, at 444. See Brauer & Co. v. 
James Clark [1952] 2 A11 E.R. 497 (C.A.) on the factual similarity of trade regula- 
tions and exchange controls. 

Exchange control regulations should also be distinguished from those rules which 
prescribe the currency that creditors must accept in discharge of obligations within a 
particular country (cours légal), and from those rules which declare that certain notes 
and coins issued by the monetary authority have the quality of legal tender (cours 
forcé). 

24 36 N.Y.2d at 597-98, 331 N.E.2d at 506, 370-N.Y.S.2d at 539. RESTATEMENT 
(Second) Conriicr or Laws, §7; ROBERTSON, CHARACTERIZATION IN THE CONFLICT OF 
Laws (1940). 

25 12 N.Y.2d at 377, 190 N.E.2d at 237, 239 N.Y.S.2d at 875. 

26 36 N.Y.2d at 598, 331 N.E.2d at 506, 370 N.Y.S.2d at 539. 
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national policy of cooperation evinced by the IMF Agreement “is furthered 
by providing a State forum for suit,” saying: 


... Nothing in the Agreement prevents an IMF member from aiding, 
directly or indirectly, a fellow member in making its exchange regu- 
lations effective. And United States membership in the IMF makes 
it impossible to conclude that currency control laws of other member 
states are offensive to this State’s public policy so as to preclude suit 
in tort by a private party. Indeed, conduct reasonably necessary to 
protect the foreign exchange resources of a country does not offend 
against international law. . . . Moreover, where a true governmental 
interest of a friendly nation is involved—and foreign currency reserves 
are of vital importance to a country plagued by balance of payments 
difficulties—the national policy of cooperation with Bretton Woods 
signatories is furthered by providing a State forum for suit.?’ 


The court went on to “ascribe” to an “expansive application of the IMF 
Agreement”; ** thus apparently negating the restrictive interpretation of 
the Fund Agreement contained in the Banco do Brasil case. But this 
ringing declaration by the Court, which seemingly ended mors than twenty- 
five years of only wavering adherence *® to the basic purposes and prin- 
ciples of the Fund Agreement, was short lived. Scarcely a month later 
the same Court handed down its unanimous decision in Zeevi v. Grindlays 
Bank *° reverting to a very narrow construction of the Fund Agreement. 


27 Ibid. Thus the court in large measure adopted the position set forth by then 
Chief Judge Desmond in his dissent in the Banco do Brasil case, 12 N.Y.2d at 377-79, 
190 N.E.2d at 237-38, 239 N.Y.S.2d at 876-77 and implemented the first purpose of 
the Fund Agreement “to promote international monetary cooperation.” Fund Agree- 
ment, Art. I, “Purposes”. 

28 36 N.Y.2d at 599, 331 N.E.2d at 507, 370 N.Y.S.2d at 540. 

29 See, Kraus v, Zivnostenska Banka, 187 Misc. 681, 64 N.¥.S.2c 208 (Sup. Ct. 
N.Y. Co. 1946); Cermak v. Bata Akciova Spolecnost, 80 N.Y.S.2d 782 (Sup. Ct. N.Y. 
Co. 1948), aff'd mem., 275 App. Div. 1030, 91 N.Y.S.2d 835 (Ist Dept. 1949); In re 
Maria Lisbls Estate, 201 Misc. 1092, 106 N.Y.S.2d 705 (Sur. Ct. Kings Co. 1951); 
In re Theresie Liebl’s Estate, 201 Misz. 1102, 106 N.Y.S. 715 (Suc. Ct. Kings Co. 
1951); Perutz v. Bohemian Discount Bank in Liquidation, 304 N.Y. 533, 110 N.E.2d 
6 (1953); de Sayve v. de la Valdene, 124 N.Y.S.2d 143 (Sup. Ct. N.Y. Co. 1953); In 
re Sik’s Estate, 205 Misc. 715, 129 N.Y.S.2d 154 (Sur. Ct. N.Y. Co. 1954); Stephen 
v. Zivnostenska Banka National Corporation, 140 N.Y.5.2d 323 (Sup. Ct. N.Y. Co. 
1955), afd mem., 286 App. Div. 999, 145 N.Y.S.2d 310 (Ist Dept. 1955); South- 
western Shipping Corporation v. National City Bank of New York, 6 N.Y.2d 454, 160 
N.E.2d 836, 190 N.Y.S.2d 352 (1959), cert. denied, sub nom., First National City 
Bank of New York v. Southwestern Shipping Corporation, 361 U.S. €95 (1959); Brill 
v. Chase Manhattan Bank, 14 A.D.2d £52, 220 N.Y.S.2d 903 (1st Devt. 1961); Banco 
do Brasil v. Israel Co. supra note 6; French v. Banco Nacional de Tuba, 23 N.Y.2d 
46, 242 N.E.2d 704, 295 N.Y.S.2d 433 (1968). 

3037 N.Y.2d 220 (1975), cert. denied, 44 U.S.L.W. 3204 (1975); 14 ILM 1446 
(1975). 

31 In the Zeevi case, the Court ruled, without analysis and without citing or dis- 
cussing Banco Brasileiro, thet an irrevocable letter of credit issued in Uganda and 
reimbursable in New York was not an exchange contract within the purview of Article 
VIII, Section 2(b), of the Fund Agresment. The Court said that “even when read 
in its broadest sense” that provision “fa-ls to bring the letter of credit within its scope, 
since said letter of credit is not an exchange contract,” and, further, the Court, quoting 
Banco do Brasil, concluded “this court [has] frowned on an interpretation of said 
provision . . . which ‘sweeps in all contracts affecting any members’ exchange re- 
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(2) In Banco Brasileiro the Court Distinguished, Restricted, and Even 
Overruled in Part Its Holding in the Banco do Brasil Case 


On the merits defendant, John Doe No. 1 relied heavily on Banco do 
Brasil v. Israel Co.,** decided by the New York Court of Appeals in 1963.3 
In that case Banco Brasil, an instrumentality of the Brazilian Government, 
brought an action against the defendant, Israel Co., coffee importers, alleg- 
ing that the defendant had conspired with Brazilian coffee exporters to 
evade Brazil’s exchange control regulations; that the regulations required 
the exporters to surrender to Banco their rights to receive American dollars 
in return for Brazilian cruzeiros at the official rate of exchange (90 cru- 
zeiros to the dollar); that instead defendant—importers had agreed to pay 
American dollars directly to the exporters; that such dollars could be sold 
on the Brazilian free market at 220 cruzeiros to the dollar; and that the 
exporters’ object was to obtain free market rates for dollars in Brazil, while 
the importers’ object was to obtain a purchase price for coffee lower than 
that established by Brazilian law. 

At the outset of the action Banco attached the New York property of 
Israel.Co, Israel Co. moved to vacate the attachment on the ground that 
the complaint failed to state a cause of action. The Supreme Court va- 
cated the attachment and Banco appealed. The Appellate Division unani- 
mously affirmed (without opinion), and Banco appealed again. The New 
York Court of Appeals affirmed, holding that the complaint failed to state 
a cause of action. The court in dicta construed the first sentence of Article 
VII, Section 2(b), of the Fund Agreement narrowly. That sentence 
provides that: 


Exchange contracts which involve the currency of any member and 
which are contrary to the exchange control regulations of that member 
maintained or imposed consistently with this Agreement shall be un- 
enforceable in the territories of any member. 


sources as doing considerable violence to the text of the section’.” 37 N.Y.2d at 229. 
With deference, this ruling appears erroneous. For even the narrowest construction 
of “exchange contracts,” a construction which was favored by the Court in Banco do 
Brazil, 12 N.Y.2d at 375, 190 N.E.2d at 236, 239 N.Y.S.2d at 873, includes contracts 
which have, as here, as their immediate object the exchange of international media 
of payment. 

Nevertheless, the Court might have reached the same result on other grounds. The 
case arose because Ugandan authorities had directed defendant, Grindlays Bank, not 
to honor the letter of credit since it was a payment to an Israeli company, apparently 
in furtherance of Uganda’s strident and discriminatory anti-Israeli policy. But under 
these circumstances it may be persuasively argued that Article VIII, Section 2(b), 
does not apply because Uganda was not imposing its exchange control regulations 
“consistently” with the Fund Agreement. See, Goro, THe FUND AGREEMENT IN THE 
Courts 65-66 (1962); Williams, supra note 18, at 356-60, 377-79 and authorities there 
cited. In view of the apparent strong sympathy of the Court for plaintifs, Israeli 
nationals, the case should, perhaps, be limited to its facts. Whether it will be re- 
mains to be seen. 

82 Supra note 6. 

88 None of the judges who participated in the Banco do Brasil decision is on the 
Court of Appeals today. 
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The Court then rested its decision on two grounds: (1) that an instru- 
mentality of the Brazilian Government may not sue in the New York courts 
to enforce a revenue law; and (2) that an obligation to withhold judicial 
assistance to secure the benefits of an exchange contract which violated 
Article VIII, Section 2(b), does not impose tort penalties on those who 
have fully executed such contracts. 

On the first ground, the Court of Appeals stated that because the Fund 
Agreement provides that exchange contracts contrary to members’ ex- 
change control regulations imposed consistently with the Fund Agreement 
are “unenforceable,” the authors of the Fund Agreement by implication 
excluded enforcement of foreign exchange controls by direct suit brought 
by the aggrieved government in the courts of another country. The Court. 
said: 

... [U]se of the unenforcibility device for effectuation cf its [the Fund 
Agreements] purposes impliedly concedes the unavailability of the 
mcre direct method of enforcement at the suit of the aggrieved gov- 
ernment.** 
This ruling is consistent with the rule of international law that one country 
cannot enforce its public law through the courts of another country.** It 
was on this point that in Banco Brasileiro the Court of Appeals distin- 
guished the Banco do Brasil case: “There the government of Brazil, through 
Banco do Brasil, a government bank, sought redress for violations of its 
currency exchange regulations. . . . Here, the plaintiff is a private bank 
seeking rescission of the fraudulent currency exchange transactions and 
damages.” And the Court refused to extend the Banco do Brasil rationale.** 

On the second ground for decision, the Court in Banco do Brasil stated 
that the obligation of Article VIII, Section 2(b), to withhold “judicial 
assistance to secure the benefits” of exchange contracts which are con- 
trary to the exchange control regulations of another member of the Fund, 
imposed consistently with the Fund Agreement, “does not imply an ob- 
ligation to impose tort penalties on those who have fully executed them.” 
By virtue of Article VIII, Section 2(b), of the Fund Agreement, New York 
must not enforce a contract between individuals. which is contrary to the 
exchange controls of any member, but that provision “imposes no obliga- 
tion” under New York law “on such individuals not to enter into such con- 
tracts.” And this is “far from implying that one who so agrees commits a 
tort in New York for which he must respond in damages.” *7 

The New York Court of Appeals in the Banco Brasileiro case took a dif- 
ferent perspective and in effect overruled in part Banco do Brasil. First, 
it declined to extend the Banco do Brasil rationale and found no basis for 
reliance upon the revenue law rule to deny a forum for suit between pri- 
vate parties. Second, it rejected the “jealous sovereign” rationale of Loucks 
v. Standard Oil Co., as inapposite. Third, the Court, while admitting that 


34 12 N.Y.2d at 377, 190 N.E.2d at 237, 239 N.Y.S.2d at 875. 

85 ] F. OPPENHEIM, INTERNATIONAL Law 327-30 (8th ed., Lauterpacht, 1955). 
86 36 N.Y.2d at 598-99, 331 N.E.2d at 506-07, 370 N.Y.S.2d at 539-40. 

37 12 N.Y.2d at 376-77, 130 N.E.2d at 237, 239 N.Y.S.2d at 874-75. 

38 224 N.Y. 99, 102-03, 120 N.E. 198, 198-99 (1918). 
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in a “literal sense” nothing in Article VIII, Section 2(b), requires an Ameri- 
can court to provide a forum for a private tort remedy,” stated that where 
a true governmental interest of a friendly nation is involved “the national 
policy of cooperation with . . . [Fund] signatories is furthered by pro- 
viding a State forum for suit.” * Thus the Court was apparently influenced 
by the first purpose of the Fund Agreement “to promote international 
monetary cooperation” *1 as national policy and adopted this as the basis 
for its decision.*? But the Court did not identify with precision the nature 
of the legal norm which compelled it to provide a forum to Banco Brasileiro. 

Nor did the New York Court of Appeals distinguish between the theories 
of the two related but different claims presented in this case: (1) whether 
the New York courts will entertain an action for equitable rescission of an 
exchange contract which, because of the alleged fraud in the inducement, 
violated the exchange control regulations of a fellow member of the In- 
ternational Monetary Fund; and (2) whether the New York courts will 
entertain an action for damages in tort for such violation. The first claim 
sounds in contract for rescission and return of the consideration paid; *° 
the second sounds in tort and seeks compensatory damages.** The Court 
simply provided a forum for claims premised on both theories and thus 
overruled in effect that part of Banco do Brasil which denied a tort remedy 
for compensatory damages for conspiracy to violate Brasil’s foreign ex- 
change control regulations,*® 


(3) Application of the Fund Agreement 


Briefly, Article VIII, Section 2(b), of the Fund Agreement makes ex- 
change contracts which are contrary to members’ exchange control reg- 


39 36 N.Y.2d at 598, 331 N.E.2d at 506, 370 N.Y.S.2d at 539. 

40 Ibid. 41 Fund Agreement, Article I, “Purposes.” 

42 It might be argued that the real basis of the Court’s decision was application of 
the doctrine of comity among friendly nations as it suggests later in its opinion (36 
N.Y.2d at 599, 331 N.E.2d at 507, 370 N.Y.S.2d at 540). But the Court itself points 
out Perutz v. Bohemian Discount Bank in Liquidation, supra note 29, was consistent 
with an “expansive application” of the Fund Agreement even though “political rela- 
tions [with Czechoslovakia, home of defendant bank] at the time were not conducive 
to comity.” Thus comity does not. seem to have been the doctrinal basis of the 
Banco Brasileiro decision. 

43 National Bank & Loan Co. v. Petrie, 189 U.S. 423, 425 (1903); Ettlinger v. Na- 
tional Surety Co., 221 N.Y. 467, 469-70, 117 N.E., 945, 946 (1917). 

44 Weintraub v. Weintraub, 302 N.Y. 104, 96 N.E.2d 724 (1951); WILLISTON on 
Contracts, §1523, at 606-11 (3d ed., Jaeger, 1970). 

45 The court in Banco do Brasil asserted that New York law determined in that 
case whether a tort had been committed. 12 N.Y.2d at 376, 190 N.E.2d at 237, 239 
N.Y.S.2d at 875. However, the alleged damage, monetary loss, was suffered in Brazil, 
not New York, thus Brazilian law should have determined whether a compensable 
wrong had been committed. Babcock v. Jackson, 12 N.Y.2d 473, 191 N.E.2d 279, 
240 N.Y.S.2d 743 (1963); ResrateMent (SEcoND) ConFiicr or Laws, §145. In 
any event the Banco Brasileiro case where the alleged wrong clearly occurred in Brazil 
should not be distinguishable from the Banco do Brasil case on the ground that the 
conduct involved in the latter was not subject to the same legal standards as the con- 
duct in the former. 


110 THE AMERICAN JOURNAL OF INTERNATIONAL LAW _ [Vol. 70 


ulations maintained or imposed consistently with the Fund Agreement 
unenforceable in other members’ courts. By any definition of the term, 
“exchange contracts” covers the contracts between defendants and Banco 
Brasileiro to exchange cruzeiros fcr U.S. dollars.** But these transactions 
did not fall within the terms of Article VIII, Section 2(b), for the contracts 
had been fully executed in Brazil and their enforcement was not sought in 
the New York courts. On the contrary, Banco Brasileiro sought their re- 
scission, and Section 2(b) is cast only in terms of rendering unenforceable 
executory contracts. 

But if American courts had refused to furnish a forum to Banco Bra- 
sileiro, would they have violated a duty owed by the United States as a 
party to the Fund Agreement? Does the first sentence of Article VII, 
Section 2(b), of the Fund Agreement imply the obligation, enforceable 
in domestic courts, to provide a forum in which an injured party may seek 
rescission and return of consideration from those who through wrongdoing 
have profited from exchange contracts in violation of another Fund mem- 
bers exchange control regulations imposed consistently. with the Fund 
Agreement? Or, put ancther way, does the obligation not to enforce 
executory: contracts which violate a Fund member's exchange control reg- 
ulations carry with it the implied obligation to provide a forum to rescind 
fully executed contracts which violate a Fund members’ exchange control 
regulations?“ The Banco Brasileiro court did not address this issue. 
Rather it afforded a forum in which to rescind the transaction as con- 
sistent with the broad but vague “national policy of cooperation with 
Bretton Woods signatories” and “expansive application of the IMF Agree- 
ment.” #8 Thus the Court found support in Article VIII, Section 2(b), 
for impliedly rejecting the pre-Fund Agreement public policy argument 
against enforcement of foreign exchange control regulations.*® 

Good faith requires that the Fund Agreement be liberally interpreted to 
give full effect to its terms. To deny a forum to Banco Brasileiro would 
effectively limit the scope of the terms of Article VIII, Section 2(b), uni- 
laterally constricting the obligation of the United States under the Fund 
Agreement. Thus it is implicit in the adherence of the United States to 
the Fund Agreement that the country has the duty to provide Banco Bra- 


46 See Williams, supra note 18, at 332-44, But cf. Zeevi v, Grindlays Bank, 37 
N.Y.2d 220, 228-29 (1975) where the Court held that an irrevocable international 
letter of credit was not an exchange contract. l 

47 This inquiry does not address the issue whether the Fund Agreement creates a 
tort remedy, for Banco do Brasil decided this point in the negative. “An obligation to 
withhold judicial assistance to secure the benefits of such contracts does not imply 
an obligation to impose tort penalties on those who have fully executed them.” 12 
N.Y.2d at 376, 190 N.E.2d at 237, 239 N.Y.S.2d at 874. Banco Brasileiro provided 
a forum in which plaintiff could seek damages for an alleged tort committed in Brazil. 

48 36 N.Y.2d at 598, 599, 251 N.E.2d at 506, 507, 370 N.Y.S.2d at 539, 540. Com- 
pare Zeevi v. Grindlays Bank, 37 N.Y.2d 220 (1975), cert. denied, 44 U.S.L.W. 3204 
(1975). 

49 See Williams, supra note 18, at 372-79. 

50 See RESTATEMENT (Seconp) Forercn RELATIONS LAW OF THE Unrrep STATES, 
§150. 


1976] NOTES AND COMMENTS 111 


sileiro with a forum. If not, those willing to deposit in the United States 
the proceeds of a contract, induced by fraud in violation of foreign ex- 
change control regulations, could avoid the effect of the regulations. Ar- 
ticle VIII, Section 2(b), implies an obligation to protect the positive com- 
mand of Section 2(b) from unilateral errosion and skillful avoidance. 

Moreover, the first sentence of Article VIII, Section 2(b), has been en- 
acted into the domestic law of the United States." And an obligation to 
provide a forum to Banco Brasileiro may. thus be implied from domestic 
law. It would seem that, if the Court had premised its decision on such 
an implied obligation, the decision would have been of greater precedential 
value and might have led to a more cogent analysis, if not a different re- 
sult in the Zeevi case. 


iis 
CONCLUSION 


With its decision in the Banco Brasileiro case, the New York Court of 
Appeals apparently shook off twenty-five years of indecision on the place 
of the Fund Agreement in the courts. But hardly a month later, in the 
Zeevi case, it seemed to revert once again to a constricted application of 
Article VIII, Section 2(b), of that Agreement. At least strong vestiges of 
prior decisions remain; and those who seek to avoid the sanctions of ex- 
change control regulations may be able to find a safe haven for their funds 
in the United States. Thus it still remains for the courts to give precise 
content to the broad principles embraced in Banco Brasileiro of a “national 
policy of cooperation with Bretton Woods signatories” and “an expansive 
application of the IMF Agreement.” 


Jonn S. WOLIAMS 
Of the New York Bar 


CORRESPONDENCE 


To THE EDITOR-IN-CHIEF 


In the midst of an intriguing excursion through the remoteness of 18th 
and 19th century law about state property, its loss and recovery, Professor 
Rubin’s note in the October, 1975, issue of the Journal t speculates that the 
plight of international law might be laid to “the impact. of ‘legal realist’ 
une eae and the deplorable state of the scholarly tradition of the 
aw in the United States and the Soviet Union... .”. While I am not 
wholly sure I know what the “scholarly tradition of the law” is, perhaps 
it has something to do with the accuracy of sources and establishing sound 
premises upon which to build legal argumentation. 


51 22 U.S.C. §286h, 59 Stat. 516. 

52 RESTATEMENT (SECOND) Torts, §286. 

1A. Rubin, Sunken Soviet Submarines and Central Intelligence: Laws of Property 
and the Agency, 69 AJIL 855 (1975). 
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Professor Rubin’s note alleges that “The CIA vessel, The Glomar Ex- 
plorer, was disguised as a commercially operated oceanographic research 
vessel.” I looked for a footnote which might provide some clue to what 
such a disguise might entail, but there was no footnote. Professor Rubin 
also fails to provide a footnote reference which would document that such 
a “disguise,” whatever it might be, was in fact employed by the CIA. Per- 
haps his information on this came from a newspaper, since he appears to 
be concerned that this medium saw no “international legal implications” in 
this intelligence activity. 


Enlightenment on this point is not too difficult to locate, even if one 
does not rely for information wholly on accounts in newspapers. One 
useful source is Volume III of the Official Records of the Third United 
Nations Conference on the Law of the Sea, published early in 1975. On 
page 13 of this volume is a large picture of a ship with a caption “Proto- 
type mining ship—Hughes Glomar Explorer.” The accompanying text 
indicates the understanding then current that this ship was an experi- 
mental mining system, although understandably it fails to indicate every- 
thing this ship was intended to raise from the ocean floor. Unless there 
are two ships of the same name, I would imagine this is the ship to which ` 
Professor Rubin refers. 


Perhaps it would be beneficial, not least to the scholarly tradition in 
law, if Professor Rubin would consult this UN document, and numerous 
other contemporary documents cn the same point, and then give “a little 
thought” to how he might further “help . . . in negotiations with third states 
regarding scientific research at sea.” Perhaps we have reason to hope 
that nothing would come of this. : 


Wim T. Burke 
Professor of Law 
University of Washington 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Eleanor C. McDowell 
Office of the Legal Adviser, Department of State 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the United States Department of State. 


OTHER SUBJECTS OF INTERNATIONAL LAW 
Antarctica (US Digest, Ch. 2, §7) 


At the Eighth Consultative Meeting under the Antarctic Treaty, held 
at Oslo, June 9-20, 1975, the principal item on the agenda was the ques- 
tion of Antarctic mineral resources. The Treaty contains no specific 
reference to mineral resource activities, and the matter of dealing with 
the possibility of attempted exploration for and exploitation of such re- 
sources had arisen at two previous consultative meetings under Article 
TX of the Treaty, held in 1970 and 1972. It was decided at the 1972 meet- 
ing that governments should study the subject for consideration at the 
Eighth Meeting. | 

Ambassador Thomas F. Byrne, U.S. Representative to the Eighth Ant- 
arctic Treaty Consultative Meeting, in his opening statement on June 9, 
1975, summarized the preliminary views of the United States on the min- 
eral resource question as follows: 


During this meeting, we will be seized with a matter of unusual 
complexity—the question of Antarctic mineral resources. . 


- In this connection, let me share with you our preliminary views: 


—Mineral resource activities in Antarctica should not become the 
object of significant international discord. 


—Exploration for and exploitation of Antarctic mineral resources 
should not disrupt the continued implementation of the Antarctic 
Treaty. 


—The sensitive Antarctic environment must be protected from harm 
caused by any mineral resource activities. 
On June 12, 1975, Dr. Robert E. Hughes, representing the United States 
at the Oslo meeting, further delineated the United States views on the 
mineral resources question: . 


.. . The Antarctic Treaty does not refer to the exploration and ex- 
ploitation of mineral resources. Such activities, in our view, are a 
permitted peaceful use of the area. Certain provisions of the treaty 
would, of course, apply. Nonetheless, it can be expected that, in the 


1 TIAS No. 4780; 12 UST 794; 402 UNTS; 54 AJIL 477 (1960); entered into force 
for the United States June 23, 1961. 
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absence of a shared understanding on the mineral resources question, 
governments will respond to any mineral resource activities in Ant- 
arctica in accordance with their underlying juridical positions. 


The views of my government in this connection are well known. 
We, as well as several other states, do not consider that any part of 
Antarctica, is subject to the sovereignty of any state. : 


The views of some other governments . . . are clearly scree | to. 
the views of my government. The situation is further complicated by 
overlapping and conflicting claims. 


These contrary views would result in serious problems should min- 
eral resources be found in commercially attractive quantities. In the 
absence of a shared understanding, those countries who do not recog- 
nize claims to sovereignty would surely have to assert the right to 
commence mineral resource activities at their will, subject only to 
Lane provisions of the Antarctic Treaty. Those who have made 
claims to sovereignty would contest that view. 


Such a result would not be a happy one from the standpoint of our 
mutual concerns. In the absence of a “common understanding with- 
out preconceived ideas,” .. . the environmental risks fram mineral re- 
sources activities, which are of greatest direct concern to those near- 
est Antarctica, could threaten our mutual interests in preserving the 
Antarctic environment. The precious scientific laboratory which the 
Antarctic Treaty was intended to preserve could be destroyed. Liv- 
ing organisms in the region that are of commercial or scientific interest 
would be placed in jeopardy. 


. .. the governments represented here today would be placed in an 
awkward position, indeed, should these events come to pass, or even 
threaten to come to pass. Our consultations over the years have con- 
sistently indicated a common perception that Antarctica will better 
benefit mankind through continued cooperation by the twelve. I 
suggest that we would be hard-pressed to maintain this pattern of 
cooperation in the face of dissension over the mineral resources of 
Antarctica. 


My delegation is prepared to consult on the concrete principles and 
objectives which should guide our future consideration of this issue. 
... We welcome a full and frank exchange of views... . 


The recommendation on mineral resources adopted by the Eighth Con- 
sultative Meeting ( VIII-14) reads in part: 


Recommend to their Governments that: 


I. The subject “Antarctic Resources—-The Question of Mineral Ex- 
ploration and Exploitation” be fully studied in all its aspects in rela- 
tion to the Treaty and be the subject of consultation among them 
with a view to convening a special preparatory meeting during 1976, 
the terms of reference of which will be determined precisely through 
diplomatic channels; the special preparatory meeting to report to the 
Ninth Consultative Meeting; 


2. They undertake to study the environmental implications of min- 
eral resource activities in the Antarctic Treaty Area and other related 
matters, including joint studies among them, and that they exchange 
the results of such studies; 
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3. They invite SCAR [Special Committee on Antarctic Research] 
through their National Antarctic Committees to: 

(i) make an assessment on the basis of available information of 
the possible impact on the environment of the Treaty Area and other 
ecosystems dependent on the Antarctic environment if mineral ex- 
ploration and/or exploitation were to occur there. If possible and ap- 
propriate, governments may wish to assist their National Antarctic 
Committees in this undertaking by appropriate means; 

(ii) continue to coordinate national geological and geophysical re- 
search programs in the Antarctic Treaty Area with the aim of obtain- 
ing fundamental scientific data on the geological structure of the 
Antarctic; 

(iii) consider what further scientific programs are necessary in 
pursuit of these objectives; 


4, The subject “Antarctic Resources—The Question of Mineral Ex- 
ploration and Exploitation” be placed on the Agenda of the Ninth 
Antarctic Treaty Consultative Meeting. 


The Final Report of the Eighth Consultative Meeting “noted that all 
governments represented . . . urge states and persons to refrain from ac- 
tions of commercial exploration and exploitation while, acting as Consulta- 
tive Parties, they seek timely agreed solutions to the problems raised by 
the possible presence of valuable mineral resources in the Antarctic Treaty 
Area. The. representatives also noted the intention of their governments 
to keep the question under continuing review in the light of possible actions 
by others.” ? 

On July 6, 1975, portions of an Executive hearing held May 15, 1975, 
_on “U.S. Antarctic Policy” before the Subcommittee on Oceans and Inter- 
national Environment of the Senate Committee on Foreign Relations were 
released. Included in these materials was the following memorandum sup- 
plied by the Department of State: 


LEGAL STATUS OF AREAS SOUTH OF 60° SOUTH LATITUDE 


Article VI of the Antarctic Treaty (TIAS 4780) provides as follows: 


The provisions of the present Treaty shall apply to the area south of 60° 
South Latitude, including all ice shelves, but nothing in the present Treaty 
shall prejudice or in any way affect the rights, or the exercise of the rights, of 
any state under international law with regard to the high seas within that area. 


It is the purpose of this memorandum to review the legal status of 
the area to which the Treaty applies as this subject may be relevant 
to the question of exploration and exploitation of mineral resources in 
Antarctica. 


I. Legal Status of the Continent 


Seven countries had made territorial claims in Antarctica prior to 
signature of the Antarctic Treaty. These were Argentina, Australia, 
Chile, France, New Zealand, Norway and the United Kingdom. The 
claims of three of these countries, Argentina, Chile and the United 
Kingdom, overlap and conflict in certain portions of Antarctica. 


2 Dept. of State File L/T. ) „= F 
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The Government of the United States has not recognized claims of 
territorial sovereignty asserted by any country over any portion of 
Antarctica. At the same time, the Government of the United States 
has not made a claim itself, and has consistently reserved all its basic 
historic rights in Antarctica. With regard to the overlapping and 
conflicting claims of Argentina, Chile and the United Kingdom, the 
United States has refrained from taking any action which might be 
considered discriminatory with regard to the interests of any one of 
those three countries. See generally 1 Hackworth, Digest of Inter- 
national Law 399-400, 452-465 (1941); 2 Whiteman, Digest of Inter- 

_ national Law 250-254, 1262 (1963). The Soviet Union and several 
other interested states similarly do not recognize any territorial claims 
in Antarctica. 2 Whiteman, op. cit. at 1254-56. 


All states with territorial claims in Antarctica, as well as the United 
States, the Soviet Union, Japan, Belgium and South Africa, are parties 
to the Antarctic Treaty. Article IV of the Antarctic Treaty sets aside 
— claims issue in the interest of international cooperation under the 

reaty: 


4 & a 


By virtue of Article IV, paragraph 2, mineral resources activities in 
Antarctica while the Treaty is in force will not constituze a basis for 
asserting, supporting or denying a claim to territorial sovereignty in 
Antarctica and will not create any rights of sovereignty in Antarctica. 
Such activities would, however, be within the “peaceful. purposes” for 
which Antarctica shall only be used, as provided in Article I. Any 
stations, installations and equipment in Antarctica would be subject 
to inspection by designated observers and notice must be given of. 
expeditions, in accordance with Article VII. Moreover, Article X com- 
mits each of the Contracting Parties to “exert appropriate efforts, con- | 
sistent with the Charter of the United Nations, to the end that no 
one engages in any activity in Antarctica contrary to the principles and 
purposes of the present Treaty.” 


It is clear that any activities by treaty parties, including mineral 
resource activities in Antarctica would be subject to applicable pro- 
visions of the Antarctic Treaty and agreed measures in furtherance 
thereof under Article IX. Since the Treaty does not refer to mineral 
resource activities in particular, however, absent a specific understand- 
ing, it can be expected that the states concerned would react to such 
activities in light of their respective juridical positions on territorial 
sovereignty. In this connection, the U.S. would continu2 to consider 
that Antarctica, or any part thereof, is not subject to the sovereignty 
of any state. | 


II. Legal Status of the Continental Shelf 


It is generally recognized with respect to other parts of the world 
that a coastal state exercises over the continental shelf sovereign rights 
for the purpose of exploring and exploiting its natural resources. Ar- 
ticle 2, Convention on the Continental Shelf (TIAS 5573). The In- 
ternational Court of Justice has recognized a customary rule of inter- 
national law that “the rights of the coastal state in respect of the area 
of continental shelf that constitutes a natural prolongation of its land 
territory into and under the sea exist ipso facto and ab initio, by virtue 
of its sovereignty over the land, and as an extension of it in an exer- 
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cise of sovereign rights for the purpose of exploring the seabed and 
exploiting its natural resources.” North Sea Continental Shelf Judg- 
ment, \.C.J. Reports, 1969, p. 22. 


As indicated above, the U.S. does not consider that Antarctica, or 
any part thereof, is subject to the sovereignty of any state. Pronounce- 
ments on the subject of the continental shelf almost invariably refer 
to the exercise of “sovereign rights” by a “coastal state.” Since the 
adjacent land is the legal source of the power which a state ma 
exercise over the natural resources of the continental shelf, (cf. North 
Sea Continental Shelf Judgment, op. cit. at 51) it follows that no state 
now exercises over the continental shelf of Antarctica sovereign rights 
for the purpose of exploring it and exploiting its natural resources. 


Under these circumstances, the status of the Antarctic continental 
shelf is unclear. Any regime that is developed for the exploitation of 
Antarctic shelf resources would have to be consistent with the Ant- 
arctic Treaty, which inter alia, protects the rights of states with regard 
to the high seas and provides for environmental safeguards and P 
dom of scientific investigation., Moreover, activities relating to seabed 
mineral resources must be undertaken with reasonable regard for the 
interests of other states and in accordance with other applicable rules 
of international Jaw. See Article 2, Convention on the High Seas 
(TIAS 5200). It remains to be determined whether exploitation of 
the resources of the continental shelf would be subject to the same 
legal regime as that applicable to the resources of the Antarctic land 
mass, or whether such a regime is in general based upon the freedom 
of the high seas, subject, of course, to the environmental and other 
measures applicable in the Antarctic pursuant to the Treaty. 


IH. Resources Seaward of the Continental Shelf and South of 60° 
Latitude 


As is well known, a precise definition of the seaward limits of the 
continental shelf has not yet gained general recognition. See Article 
1, Convention on the Continental Shelf (1958); Oxman, The Prepara- 
tion of Article 1 of the Convention on the Continental Shelf, (1967). 
Nonetheless, it is clear that the natural resources of the seabed and 
subsoil of the high seas seaward of these limits and south of 60° South 
Latitude are subject to the same legal regime as other seabed re- 
sources beyond the limits of national jurisdiction, as well as applicable 
provisions of the Antarctic Treaty. 


(The present memorandum does not address questions concernin 
the status of ice in Antarctica, nor questions concerning the territoria 


seas, contiguous zones, and fisheries jurisdiction, nor other concepts 
which may be applied to offshore areas ).° | 


8 Hearings Before the Subcomm. on Oceans and International Environment of the 
Senate Comm. on Foreign Relations, 94th Cong., Ist Sess., May 15, 1975, at 18-20. 
The published hearings also contain, inter alia, a statement by Dixy Lee Ray, Asst. 
Secretary of State for Oceans and International Environmental and Scientific Affairs; 
a map of Antarctica showing territorial claims; and the report of the meeting of ex- 
perts at the Nansen Foundation, May 30-June 10, 1973, including the report of the 
Scientific and Technical Working Group and the report of the Working Group on 
Legal and Political Questions. 
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LAW OF THE SEA: GENERAL 
Urited States Oceans Policy (US Digest, Ch. 7, §1) 


in an address to the annual convention of the American Bar Association 
at Montreal on August 11, 1975, Secretary of State Kissinger described 

., positions and attitudes with respect to major subject areas in the law 
of zhe sea negotiations. In particular, he offered a U.S. proposal concern- 
ing a legal regime for the deep seabeds tha: would preserve the rights of 
all countries and their citizens to exploit deep seabed resources in ac- 
corlance with rules set by an international organization, but would require 
a portion of their revenues to be paid to the international organization for 
the benefit of developing countries. Extracts from the Secretary’s address 
folbw: 


The issues in the Law of the Sea negatiation stretch from the shore- 
line to the farthest deep seabed. They include: 
—The extent of the territorial sea and the related issues of guaran- 
tees of free transit through straits; 
—The degree of control that a coastal state can exercise in an off- 
shore economic zone beyond its territorial waters; and 
—The international system for the exploitation of the resources of 
the deep seabeds. } 


If we move outward from the coastline, the first issue is the extent 
of the territorial sea, the belt of ocean over which the coastal state 
exercises sovereignty. Historically, it has been recognized as three 
miles; that has been the long-established U.S. position. Increasingly, 
other states have claimed 12 miles or even 200. 


After years of dispute and contradictory international practice, the 
Law of the Sea Conference is approaching a consensus on a 12-mile 
territorial limit. We are prepared to accept this solution, provided that 
the unimpeded transit rights through and over straits used for inter- 
national navigation are guaranteed. For without such guarantees, a 
12-mile territorial sea would place over 100 straits—including the 
Straits of Gibraltar, Malacce, and Bab el Mandeb—now free for in- 
ternational sea and air travel under the jurisdictional control of coastal 
states. This the United States cannot accept. Freedom of interna- 
tional transit through these and other siraits is for the benefit of all 
nations, for trade, and for security. We will not join in an agreement 
which leaves any uncertainty about the right to use world communi- 
cation routes without interference. 


Within 200 miles of the shore are some of the world’s most important 
fishing grounds as well as substantial deposits of petroleum, natural 
gas, and minerals. This has led some coastal states to seek full sov- 
ereignty over this zone. These claims, too, are unacceptable to the 
United States. To accept them would bring 30 percent of the oceans 
under national territorial control—in the very areas through which 
most of the world’s shipping travels. 


The United States joins many other countries in urging international 
agreement on a 200-mile offshore economic zone. Under this proposal, 
coastal states would be permitted to control fisheries and mineral re- 
sources in the economic zone, but freedom of navigaticn and other 
rights of the international community would be preserved. Fishing 


1976] CONTEMPORARY PRACTICE OF THE UNITED STATES 119 


within the zone would be managed by the coastal state, which would 
have an international duty to apply agreed standards of conservation. 
If the coastal state could not harvest all the allowed yearly fishing 
catch, other countries would be permitted to do so. Special arrange- 
ments for tuna and salmon, and other fish which migrate over large 
distances, would be required. We favor also provisions to protect the 
fishing interests of land-locked and other geographically disadvantaged 
countries. 


In some areas the continental margin extends beyond 200 miles. To 
resolve disagreements over the use of this area, the United States pro- 
poses that the coastal states be given jurisdiction over continental mar- 
gin resources beyond 200 miles, to a precisely defined limit, and that 
they share a percentage of financial benefit from mineral exploitation 
in that area with the international community. 


Beyond the territorial sea, the offshore economic zone, and the con- 
tinental margin lie the deep seabeds. They are our planet’s last great 
unexplored frontier. For more than a century we have known that 
the deep seabeds hold vast deposits of manganese, nickel, cobalt, cop- 
per, and other minerals, but we did not know how to extract them. 
New modern technology is rapidly advancing the time when their 
exploration and commercial exploitation will become a reality. 


The United Nations has declared the deep seabed to be the “com- 
mon heritage of mankind.” But this only states the problem. How 
will the world community manage the clash of national and regional 
interests, or the inequality of technological capability? Will we recon- 
cile unbridled competition with the imperative of political order? 


The United States has nothing to fear from competition. Our tech- 
nology is the most advanced, and our Navy is adequate to protect 
our interests.: Ultimately, unless basic rules regulate exploitation, 
rivalry will lead to tests of power. A race to carve out exclusive do- 
mains of exploration on the deep seabed, even without claims of 
sovereignty, will menace freedom of navigation, and invite a com- 
petition like that of the colonial powers in Africa and Asia in the last 


century. 


This is not the kind of world we want to see. Law has an oppor- 
tunity to civilize us in the early stages of a new competitive activity. 


We believe that the Law of the Sea treaty must preserve the right of 
access presently enjoyed by states and their citizens under international 
law. Restrictions on free access will retard the development of sea- 
bed resources. Nor is it feasible, as some developing countries have 
proposed, to reserve to a new international seabed organization the 
sole right to exploit the seabeds. 


Nevertheless, the United States believes strongly that law must 
regulate international activity in this area. The world community has 
an historic opportunity to manage this new wealth cooperatively and 
to dedicate resources from the exploitation of the deep seabeds to the 
development of the poorer countries. A cooperative and equitable 
solution can lead to new patterns of accommodation between the de- 
veloping and industrial countries. It could give a fresh and concilia- 
tory cast to the dialogue between the industrialized and so-called 
Third World. The legal regime we establish for the deep seabeds 
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can be a milestone in the legal and political development of the world 
community. 


The United States has devoted much thought and consideration to 
this issue. We offer the following proposals: i 
—An international organization should be created to set rules for deep 
seabed mining. 
—This international opzi must preserve the rights of all coun- 
tries and their citizens directly to exploit deep seabed resources. 
—It should also insure fair adjudica ion of conflicting interests and se- 
curity of investment. 
—Countries and their enterprises mining deep seabed resources should 
pay an agreed portion of their revenues to the international organiza- 
tion, to be used for the benefit of developing countries. 
—The management of the organization and its voting procedures must 
reflect and balance the interests of the participating states. The or- 
ganization should not have the power to control prices or production 
rates. 
—If these essential U.S. interests are guaranteed, we can agree that 
this organization will also have the right to conduct mining operations 
on behalf of the international community primarily for the benefit of 
developing countries. 
—The new organization should serve as a vehicle for cooperation be- 
tween the technologically advanced and the developing countries. 
The United States is prepared to explore ways of sharing Seen seabed 
technology with other nations. 
—A balanced commission of consumers, seabed producers, and land- 
based producers could monitor the possible adverse effects of deep 
seated mining on the economies of those developing ccuntries which 
are substantially dependent on the export ‘of minerals also produced - 
from the deep seabed. 


The United States believes that the world community has before it 
an extraordinary opportunity. The regime for the deep seabeds can 
turn interdependence from a slogan into reality. The sense of com- 
munity which mankind has failed to achieve on land could be realized 
through a regime for the ocean. 


The United States will continue to make determined eforts to bring 
about final progress when the Law of the Sea Conference reconvenes 
in New York next year. But we must be clear on one point: The 
United States cannot indefinitely sacrifice its own interest in develop- 
ing an assured supply of critical resources to an indefinitely prolonged 
negctiation. We prefer a generally acceptable international agree- 
ment that provides a stable legal environment before deep seabed 
mining actually begins. The responsibility for achieving an agreement 
before actual exploitation begins is shared by all nations. We can- 


_not defer our own deep seabed mining for too much longer. In this 


spirit, we and other potential seabed producers can consider appro- 
priate steps to protect current investment, and to insure that this in- 
vestment is also protected in the treaty. 


The Conference is faced with other important issues: 


—Ways must be found to encourage marine scientific research for the 
benefit of all mankind while safeguarding the legitimate interests of 
coastal states in their economic zones. 

—Steps must be taken to protect the oceans from pollution. We must 
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establish uniform international controls on pollution from ships and 
insist upon universal respect for environmental standards for conti- 
nental shelf and deep seabed exploitation. 

—<Access to the sea for landlocked countries must be assured. 

—There must be provisions for compulsory and impartial third-party 
settlement of disputes. The United States cannot accept unilateral 
interpretation of a treaty of such scope by individual states or by an 
international seabed organization. 


The pace of technology, the extent of economic need, and the claims 
of ideology and national ambition threaten to submerge the difficult 
process of negotiation. The United States therefore believes that a 
just and beneficial regime for the oceans is essential to world peace, 
for the self-interest of every nation is heavily engaged. Failure would 
seriously impair confidence in global treatymaking and in the very 
process of multilateral accommodation. The conclusion of a compre- 
hensive Law of the Sea treaty on the other hand would mark a major 
step toward a new world community. 


The urgency of the problem is illustrated by disturbing develop- 
ments which continue to crowd upon us. Most prominent is the prob- 
lem of fisheries. 


The United States cannot indefinitely accept unregulated and indis- 
criminate foreign fishing off its coasts. Many fish stocks have been 
brought close to extinction by foreign overfishing. We have recently 
concluded agreements with the Soviet Union, Japan, and Poland which 
will limit their catch and we have a long and successful history of con- 
servation agreements with Canada. But much more needs to be done. 


Many within Congress are urging us to solve this problem uni- 
laterally. A bill to establish a 200-mile fishing zone passed the Senate 
last year; a new one is currently before the House. 


The Administration shares the concern which has led to such pro- 
posals, But unilateral action is both extremely dangerous and in- 
compatible with the thrust of the negotiations described here. The 
United States has consistently resisted the unilateral claims of other 
nations, and others will almost certainly resist ours. Unilateral legis- 
lation on our part would almost surely prompt others to assert extreme 
claims of their own. Our ability to negotiate an acceptable interna- 
tional consensus on the economic zone will be jeopardized. If every 
state proclaims its own rules of law and seeks to impose them on 
others, the very basis of international law will be shaken, ultimately 
to our own detriment. 


We warmly welcome the recent statement by Prime Minister 
Trudeau reaffirming the need for a solution through the Law of the 
Sea Conference rather than through unilateral action. He said: 


Canadians at large should realize that we have very large stakes indeed 
in the Law of the Sea Conference and we would be fools to give up those 
stakes by an action that would be purely a temporary, paper success. 


That attitude will guide our actions as well. To conserve the fish 
and protect our fishing industry while the treaty is being negotiated, _ 
the United States will negotiate interim arrangements with other na- 
tions to conserve the fish stocks, to insure effective enforcement, and 
to protect the livelihood of our coastal fishermen. These agreements 
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will be a transition to the eventual 200-mile zone. We believe it is 
in the interests of states fishing off our coasts to cooperate with us in 
this effort. We will support the efforts of other states, including our 
neighbors, to deal with their problems by similar agreements. We 
will consult fully with Congress, our states, the Sable and foreign 
governments on arrangements for implementing a 200-mile zone by 
virtue of agreeement at the Law of the Sea Conference. 


_ Unilateral legislation would be a last resort. The world simply can- 
not afford to let the vital questions before the Law of the Sea Con- 
ference be answered by default. 


INTELLECTUAL PROPERTY 
Trademarks (US Digest, Ch. 10, §7) 


Dn September 3, 1975, President Ford transmitted to the Senate for its 
advice and consent to ratification the Trademark Registration Treaty, 
signed at Vienna on June 12, 1973, together with the Regulations under 
the Treaty. In his transmittal message he stressed the U.S. initiative in 
fosmulating the Treaty and the continuing need for a uniform international 
registration procedure for esteblishing and protecting trademarks. He 
stated that draft implementing legislation would be submitted to Congress 
for amending the Trademark Act of 1946 to accord with the Treaty obliga- 
tions. The following is an excerpt from his transmittal message: | 


The Trademark Registration Treaty will establish an international 
trademark filing arrangement, through which persons and companies 
residing in one of the member states can more easily register trade- 
marks (including service marks, and collective and certification marks ). 
and maintain these property rights in all of the member states. 


Separate actions in approximately 150 jurisdictions (i.e. states, pos- 
sessions, territories, etc.) are now required of United States companies 
in order to extend the protection of a trademark throughout the world. 
The complexity and high cost of establishing and protecting trade- 
marks in international markets through the diverse national laws and 
procedures is a serious problem for international business concerns. 


This Treaty would alleviate these problems by establishing a uni- 
form international registration procedure through which national trade- 
mark registration effects in the member countries may be secured, 
maintained and renewed on a central international register of marks. 
With a few exceptions, the effects of international registration are 
subject to the substantive lezal requirements of the participating states. 


One of the exceptions is that for the first three years after the filing 
date of the application for registration, no member state may refuse 
trademark protection on grounds that the mark has not been used 
during that period. Because of this provision, and others of lesser 
importance, it is necessary, in order to implement the Treaty, that 
our national trademark law (“Trademark Act of 1946, As Amended”) 
be further amended. Opinion among interested persons and associa- 
tions is divided as to the desirability of making the required amend- 
ments. So that this important legislative question may be considered 
in connection with the question of ratification, proposed implementing 


173 Derr. STATE Buu. 353 (1975). 
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legislation will be forwarded to the Congress in the near future. Since 
the Treaty is not self-executing, the instrument of ratification will not 
be ni Nagas until the necessary implementing legislation has been 
enacted. 


It is important that a treaty such as this one have the broadest pos- 
sible membership. Since this Treaty was initiated by the United 
States, the interest of many countries is contingent on positive United 
States action. I recommend, therefore, that the Senate give early and 
favorable consideration to the Treaty submitted herewith and give 
its advice and consent to ratification.? 


ECONOMIC SANCTIONS 
Cuba (US Digest, Ch. 10, §12) 


On July 29, 1975, at San José, Costa Rica, the Organ of Consultation of 
the Organization of American States (OAS) effectively removed the re- 
quirement of diplomatic and economic sanctions against Cuba which the 
OAS had imposed in 1964. Acting under the Inter-American Treaty of 
Reciprocal Assistance (the Rio Treaty ),* the Sixteenth Meeting of Con- 
sultation of Ministers of Foreign Affairs adopted on that date a resolution 
entitled “Freedom of Action of the States Parties to the Inter-American 
Treaty of Reciprocal Assistance to Normalize or Conduct their Relations 
with the Republic of Cuba at the Level and in the Form that Each State 
Deems Advisable.” The first operative paragraph affirmed the principle 
of nonintervention, and the second operative paragraph resolved: 


To leave the States Parties to the Rio Treaty free to normalize or 
conduct in accordance with the national policy and interests of each 
their relations with the Republic of Cuba at the level and in the form © 
that each State deems advisable.’ 


An effort to rescind the sanctions at a Meeting of Consultation held at 
Quito, Ecuador, on November 12, 1974, had failed when only 12 of the 
21 members voted to lift the sanctions, thus not achieving the two-thirds 
majority required under the Rio Treaty (Article 17). 

The decision to eliminate the obligatory nature of the sanctions followed 
the signing of a protocol of amendment to the Rio Treaty. Among the 
treaty amendments approved was an amendment to Article 17, renum- 
bered Article 20, to permit lifting sanctions by an absolute majority vote, 
but leaving in effect the two-thirds requirement for imposing sanctions. As 


1 For the full text of the President’s message, the report of the Department of State 
on the Treaty, and the text of the Treaty and Regulations, see S. Exec. Doc. H, 94th 
Cong., Ist Sess. (1975). See also the 1973 U.S. Dicestr 396-97. 

162 Stat. 1681; TIAS No. 1838; 21 UNTS 77; 43 AJIL Supp. 53 (1949); entered 
into force for the United States Dec. 3, 1948. 

2 Final Act of the Sixteenth Meeting of Consultation of Ministers of Foreign Affairs, 
serving as Organ of Consultation in Application of the Inter-American Treaty of Re- 
ciprocal Assistance, OAS Doc. OEA/Ser.F/1.16, Doc. 9/75 rev. 2, July 29, 1975. 
See also UN Doc. $/11786, Aug. 1, 1975; 14 ILM 1354 (1975). 

3 See 1974 U.S. Dicesr 602-03. 

4OAS Doc. OEA/Ser.K/XXIII.1.1, CPTIAR/Doc. 38/75 rev. 3, July 26, 1975; 14 
ILM 1122 (1975). 
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toe protocol of amendment would go into effect only upon ratification by 
two-thirds of the members, the resolution on freedom.of action at San José 
sill had to receive 14 votes. The resolution received 16 affrmative votes, 
including those of the United States, Haiti, Bolivia, and Guatemala, which 
had abstained in the vote at Quito. Chile, Paraguay, and Uruguay voted 
azainst the resolution, and Brazil and Nicaragua abstained. 

On August 21, 1975, the Department of State issued to the press a state- 
ment concerning steps taken by the United States to conform with the 
CAS action on Cuba. The statement read, in part, as follow: 


In keeping with this action by the OAS, the United States is modi- 
fying the aspects of our Cuban denial policy which affect other coun- 
tries. Effective today, August 21, 1975, it will be U.S. policy to grant 
licenses permitting transactions between U.S. subsidiaries and Cuba 
for trade in foreign-made goods when those subsidiaries are operating 
in countries where local law or policy favors trade with Cuba. Spe- 
cific licenses will continue to be required in each case and they will 
remain subject to regulations concerning U.S.-origin paris, components, 
strategic goods, and technology. 


In order to conform further with the OAS action, we are taking ap- 
propriate steps so that effective immediately countries which allow 
their ships or aircraft to carry goods to and from Cuba are not penal- 
ized by loss of U.S. bilateral assistance. We are initating steps to 
modify regulations which deny ee in the United States to third 
country ships engaged in the Cuba trade. We will alzo seek legisla- 
tion to eliminate similar restrictions in Title I. P.L. 48D food sales to 
third countries." 


A determination by Secretary of State Henry A. Kissinger to permit the 
pzovision of assistance under the Foreign Assistance Act of 1961, as 
amended, to countries allowing ships and aircraft under their registry to 
transport goods to and from Cuba, dated: August 20, 1975, was published 
ir. the Federal Register of September 11, 1975. It provided, in relevant 
part, as follows: 


Pursuant to the authority vested in me by section 101 of Execu- 
tive Order 10973, as amended, I hereby determine in accordance with 
section 664 of the Foreign Assistance Act of 1961, as amended (the 
Act), that the waiver of the provisions of section 620(a)(3) of the 
Act with respect to the furnishing of assistance to any country that 
may allow ships and aircraft under its registry from transporting goods 
to or from Cuba is in the national interest, and accorcingly I hereby 
so waive the provisions of that section.*® 


% = & _ a % 
Southern Rhodesia (US Digest, Ch. 10, §12) 


On September 25, 1975, the House of Representatives, by a vote of 187 
yeas to 209 nays, failed to pass H.R. 1287, to amend the United Nations 
Participation Act of 1945 to halt the importation of Rhodesiax chrome. The 
effect of the amendment would have been to have repealed the so-called 


673 Derr. State Buu. 404 (1975). 640 Fed. Reg 42222 (1975). 
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Byrd amendment, which allows imports of chrome from Southern Rhodesia 
in violation of United Nations sanctions imposed in 1966. The Byrd 
amendment, contained in Section 503 of the Armed Forces Appropriation 
Authorization Act, 1972, requires the President to permit the importation 
of strategic and critical materials from non-Communist countries such as 
Southern Rhodesia, so long as such commodities are not embargoed from 
Communist countries.” | 

The Administration had strongly supported H.R. 1287 in letters to the 
Chairman of the Subcommittee on International Organizations of the House 
Committee on International Relations, and in hearings before that Sub- 
committee. Ambassador Robert J. McCloskey commented in a letter of 
April 25, 1975, on a proposed amended version of H.R. 1287, which would 
have authorized the Secretary of the Treasury to prescribe regulations re- — 
garding certificates of origin with respect to shipments of any steel mill 
product containing chromium, to issue subpoenas for testimony of wit- 
nesses and the production of evidence, and to release such shipments for 
customs custody under appropriate circumstances for entry into the United 
States. The following is an excerpt from his letter: 


. .. the Department has already expressed its strong support for 
H.R. 1287 which would restore the United States to full compliance 
with the United Nations economic sanctions against the Smith regime 
in Southern Rhodesia. We have long urged the reimposition of the 
full range of sanctions on political grounds and for foreign policy con- 
siderations. We have also maintained that the Byrd amendment has 
brought little or no real economic advantage to the United States 
during the three years it has been in effect. Initially, the principal 
rationale for the Byrd amendment was to decrease U.S. dependence 
on the importation of chrome from the U.S.S.R., but in fact our de- 
pendence on U.S.S.R. chrome ore has not decreased. Third coun- 
tries rather than the U.S.S.R. have absorbed the reductions anticipated 
by the amendment. We believe that third countries can eventually 
make up any shortfall in supply that might occur if the amendment is 
repealed. We also estimate that the economic cost to the United States 
of the withdrawal of chrome supplies from Rhodesia would not be 
great, particularly at the present time. 


It is in this context that we support the objectives of the proposed 
amendment to H.R. 1287. It could- make the sanctions program more 
effective by encouraging stricter compliance on the part of other coun- 
tries. However, the potential extraterritorial application of the in- 
vestigatory powers conferred by the amendment could pose trade and 
administrative problems and, in some cases, be impossible to enforce. 
. Accordingly, we would recommend inclusion in the amendment only 
of those provisions requiring that a certification of origin with re- 
spect to imports of steel mill products containing chrome be filed with 
the Secretary of the Treasury. 


... If the intent of the amendment is followed in its application, 
we do not believe its passage would be at all detrimental to our trade 


1 P.L. 92-156; 85 Stat. 423; approved Nov. 17, 1971. 
2 See the 1973 U.S. Dicest 413~15 and the 1974 Dicesr 598. 
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and commerce with other nations, given that most of them support 
the UN sanctions program against Southern Rhodesia.: 


Ambassador William B. Buffum, Assistant Secretary of State for Inter- 
netional Organization Affairs, appearing before the Subcommittee on Africa 
of the Senate Committee on Foreign Relations on July 10, 1975, also urged 
redeal.af the Byrd amendment. He pointed out that, according to reports 
sunmitted to the Sanctions Committee of the United Netions Security 
Ceuncil, there had been to date 237 cases of alleged violations by various 
stetes of the UN sanctions against the Rhodesian regime, and that 33 of 
those cases involved U.S. importation of Rhodesian chrome.* 


JUDICIAL SETTLEMENT: THE INTERNATIONAL COURT OF JUSTICE 
Submission of Disputes (US Digest, Ch. 13, §3) 


On July 9, 1975, the Bahamas declared jurisdiction over the spiny lob- 
ster as a living resource of the continental shelf. Talks concerning access 
by U.S.-based fishermen to these resources followed in Nassau from Au- 
gust 13 to 27, 1975. When these failed to produce agreement, the U.S. 
Gevernment proposed that the two governments immediately enter into 
discussions to find a mutually acceptable method for peaceful settlement 
of the dispute and, without prejudice to such discussions, it proposed that 
ths issue be submitted immediately to the International Court of Justice. 
The U.S. Delegation to the Nassau talks delivered a note to the Govern- 
ment of the Commonwealth of the Bahamas on August 27, 1975, readin 
in principal part as follows: | 


The Embassy is instructed to express the regret of the United States 
Government that these discussions have failed to result in an agree- 
ment between the two Governments concerning the fishing for spiny 
lobster on the continental shelf off the coast of the Bahamas by fisher- 
men in the United States who have previously fished for this resource 
as a freedom of the high seas. 


The United States Delegation to these discussions was fully author- 
ized to make proposals and consider counterproposals in an effort to 
reach a mutually acceptable agreement that would allow fishermen 
in the United States to continue fishing, subject to appropriate agreed 
measures in conformity with the interests of both countries, including 
those to ensure that such fishing would be consistent with good con- 
servation practices and that there would be no competition for that 
portion of the optimum sustainable yield Bahamian fishermen harvest. 


The United States Government is unable to understand the failure of 
the Bahamian Delegation to make any proposals, and the unwilling- 
ness of the Bahamian Delegation actively to negotiate on the basis of 
an accommodation of the respective rights and interests of the two 
Governments. 


3 Hearings Before the Subcomm. on International Organizations of the House Comm. 
or Foreign Affairs, 94th Cong., Ist Sess., Pt. IL, at 28 (1975). 
473 Derr, STATE Buu. 203 (1975). 
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Without questioning the validity of the Bahamian claim of juris- 
diction over spiny lobster as a living resource of the continental shelf, 
the United States Government believes that the Bahamian Government 
has an obligation under international law to take into account the 
interests of fishermen that previously fished for spiny lobster in the 
area, and to negotiate reasonable arrangements regarding United States 
flag vessels to that end. The United States Government believes that 
such arrangements would strengthen the interests of both countries 
in the conservation and effective utilization of the stocks, and would 
not in any sense be incompatible with the interests or jurisdiction of 
the Bahamas. 


The United States Government does not regard the discussions which 
have taken place as satisfying the international obligations of the 
Bahamian Government. Nevertheless, the United States Government 
will continue to make every effort to reach an amicable resolution of 
these issues. 


Accordingly, the United States Government proposes that the two 
Governments immediately enter into discussions regarding the use of 
accepted methods for the peaceful settlement of disputes, such as 
negotiation, enquiry, mediation, conciliation, arbitration, judicial set- 
tlement, resort to regional agencies or arrangements, or other mu- 
tually acceptable peaceful means. Without prejudice to such dis- 
cussions, the United States Government wishes to state at this time 
that it is prepared to agree to submit the issue immediately to the In- 
ternational Court of Justice, which is an appropriate forum for con- 
sidering the questions involved on an immediate basis, and urges the 
Bahamian Government to give this proposal urgent and favorable 
consideration. 


Finally, the United States Government must request the Bahamian 
Government to ensure that its authorities use all restraint necessary to 
avoid further complications in this matter.* 


ARMS CONTROL AND DISARMAMENT 
Environmental Modification (US Digest, Ch. 14, §7) 


On August 21, 1975, the Chief Representatives of the United States and 
Soviet delegations to the Conference of the Committee on Disarmament 
(CCD), who were also Co-Chairmen of the 31-nation Committee, tabled, 
in parallel, identical draft texts of a “Convention on the Prohibition of 
Military or any other Hostile Use of Environmental Modification Tech- 
niques.” The draft was the result of bilateral talks pursuant to the Sum- 
mit Joint Statement of July 3, 1974, in which the United States and the 
Soviet Union advocated effective measures to overcome the dangers of 
use of environmental modification techniques for military purposes. The 
UN General Assembly, in Resolution 3264(XXIX), adopted December 9, 
1974, had requested the CCD “to proceed as soon as possible to achieving 
agreement on the text of such a convention.” ? 


1 Dept. of State File L/OES. For a discussion of U.S. proposals advanced at the 
Nassau talks, see 73 Derr. Stare BULL. 414-15 (1975). 

1 71 Depr. Srare Buin. 185 (1974). See 1974 U.S. Dicesr 744. 

2 Ibid. 
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„ambassador Joseph Martin, Jr., Chief Representative of the United States 
to -he CCD, made the following statement in tabling the joint treaty draft: 


Previous discussions in the United Nations General Assembly, in the 
series of bilateral meetings between representatives of the Soviet 
Union and my government, and here in this Committee, have indicated 
clearly the serious concern felt by many states, including my own, 
over the potential catastrophic dangers to mankind if environmental 
modification techniques were to be developed as weapons of war. 
Comments made by the experts at our recent informa: meetings on 
this subject underline the need to develop effective measures to con- 

trol military or any other hostile use of those techniques having major 
adverse effects before such techniques can be developed and perfected. 


In the past few weeks, various delegations have provided data on 
the existing state of the art in environmental modification and have 
hypothesized about the nature of possible future techniques. From 
these data we can see that, while environmental warfare is not prac- 
tical on a militarily significant scale at present, understanding and 
technology in the field are increasing. Significant advances may be 
possible in the course of time. Some scientists believe, for example, 
that methods might be developed for intentionally and selectively 
effecting harmful changes in the composition of the Earth’s atmo- 
sphere or in its climate, or causing floods or drought. An ambitious, 
incautious, or desperate state might then resort to the use of such 
techniques. At present there is an opportunity to prohibit such use. 
We should seize that opportunity. 


The United States delegation believes that development of a gen- 
erally accepted convention along the lines of the draft we are tabli g 
today would best allow us to accomplish the objectives of the Genera 
Assembly, the CCD, and of the U.S.-U.S.S.R. Joint Statement of July 
3, 1974. At the same time it would not discourage the development 
of peaceful and beneficial environmental modification techniques. 


The formulation of a convention imposing restraints on environ- 
mental warfare presented difficult and complex problems of definition, 
since the development of environmental modification techniques is 
still at an early stage and a treaty will necessarily have to deal with 
future discoveries. This draft seeks to resolve such definitional 
problems. 


The draft convention would prohibit military or any other hostile 
use, as a means of destruction, damage, or injury, of environmental 
modification techniques having widespread, long-lasting, or severe 
effects. The prohibition ageinst “military or any other hostile use” 
covers both the hostile use of environmental modification techniques . 
in armed conflict or to initiate such conflict, and the use of such tech- 
niques for the specific purpose of causing destruction, damage, or 
injury, even when no other weapons are used or there is no other 
military operation taking place. We believe this draft provides a 
basis for istinguishing etween the use of environmental modifica- 
tion techniques as weapons, which is covered by the prohibition, and 
the environmental impact of other weapons, which is not covered. 


The draft deals with environmental modification techniques whose 
use would have widespread, long-lasting, or severe effects. This is in 
order to focus on the most important aspects of the problem—potential 
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applications of such techniques as weapons which could cause the 
gravest harm to man and his environment. An important considera- 
tion in this regard is that in any limitation on the hostile uses of en- 
vironmental modification techniques, the attainable degree of veri- 
fication of compliance with treaty constraints obviously is related to 
the scale of activity. Accordingly, the possibilities for verification de- 
crease as the size, duration, or severity of the activity diminishes. 


Included in the proposed convention is an illustrative list of effects 
of environmental modification techniques subject to prohibition. The 
-list includes earthquakes and tsunamis; an upset in the ecological 
balance of a region; or changes in weather patterns, the state of the 
ozone layer, climate patterns or ocean currents. 


The draft does not include a ban on military research or develop- 
ment. Such a ban would be ineffective in view of the dual applica- 
bility to civilian and military ends of much research and development 
in this field, and the difficulties which could be encountered in deter- 
mining whether all parties were observing the prohibition.® 


DRAFT CONVENTION ON THE PROHIBITION OF MILITARY OR ANY 
OTHER HOSTILE USE or ENVIRONMENTAL 
MODIFICATION TECHNIQUES 


The States Party to this Convention, 


Guided by the interest of consolidating peace, and wishing to con- 
tribute to the cause of limiting the arms race, and of bringing about 
disarmament, and of saving mankind from the danger of using new 
means of warfare; 


Recognizing that scientific and technical advances may open new 
possibilities with respect to modification of the environment; 


Realizing that military use of environmental modification techniques 
could have widespread, long-lasting or severe effects harmful to hu- 
man welfare, but that the use of environmental modification techniques 
for peaceful purposes could improve the interrelationship of man and 
nature and contribute to the preservation and improvement of the 
environment for the benefit of present and future generations; 


Desiring to limit the potential danger to mankind from means of 
warfare involving the use of environmental modification techniques; 


Desiring also to contribute to the strengthening of trust among na- 
tions and to the further improvement of the international situation in 
accordance with the purposes and principles of the Charter of the 
United Nations, 


Have agreed as follows: 


Article J 


l. Each State Party to this Convention undertakes not to engage in 
military or any other hostile use of environmental modification tech- 
niques having widespread, long-lasting or severe effects as the means 
of destruction, damage or injury to another State Party. 


873 Derr. State Buu. 417 (1975). 
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2. Each State Party to this Convention undertakes not to assist, en- 
courage or induce any State, group of States or international organi- 
zations to engage in activities contrary to the provision of paragraph 
1 of this article. 


Article H 


As used in Article I, the term “environmental modification tech- . 
niques’ refers to any technique for changing—through the deliberate 
manipulation of natural processes—the dynamics, composition or struc- 
ture of the Earth, including its biota, lithosphere, hydrosphere, and 
atmosphere, or of outer space, so as to cause such effects as earthquakes 
and tsunamis, an upset in the ecological balance of a region, or changes 
in weather patterns (clouds, precipitation, cyclones of various types 
and tornadic storms), in the state of the ozone layer or ionosphere, in 
climate patterns, or in ocean currents, 


Article I0 


The provisions of this Convention shall not hinder the use of en- 
vironmental modification techniques for peaceful purposes by States 
Party, or international economic and scientific cooperation in the utili- 
zation, preservation and improvement of the environment for peaceful 
purposes. 3 


Article IV 


Each State Party to this Convention undertakes, in accordance with 
its constitutional processes, to take any necessary measures to pro- 
hibit and prevent any activity in violation of the provisions of the 
Convention anywhere under its jurisdiction or control. 


Article V 


1. The States Party to this Convention undertake to consult one an- 
other and to cooperate in solving any problems which may arise in 
relation to the objectives of, or in the application of the provisions of 
this Convention. Consultation and cooperation pursuant to this Ar- 
ticle may also be undertaken through appropriate international pro- 
cedures within the framework of the United Nations and in accordance 
with its Charter. 


2. Any State Party to this Convention which finds that any other 
State Party is acting in breach of obligations deriving from the pro- 
visions of the Convention may lodge a complaint with the Security 
Council of the United Nations. Such a complaint should include all 
possible evidence confirming its validity, as well as a request for its 
consideration by the Security Council. | 


3. Each State Party to this Convention undertakes to cooperate in 
carrying out any investigation which the Security Council may initiate, ` 
in accordance with the provisions of the Charter of the United Na- 
tions, on the basis of the complaint received by the Council. The 
Security Council shall inform the States Party to the Convention of 
the results of the investigation. 


4. Each State Party to this Convention undertakes to provide or 
support assistance, in accordance with the United Nations Charter, 
to any Party to the Convention which so requests, if the Security 
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Council decides that such Party has been harmed or is likely to be 
harmed as a result of violation of the Convention. 
Article VI 


l. Any State Party may propose amendments to this Convention. 
The text of any proposed amendment shall be submitted to 
m which shall circulate it to all States Party. 


2. An amendment shall enter into force for all States Party which 
have accepted it, upon the deposit with —————_-_-_---_-___ of in- 
struments of acceptance by —-——--______.._ Thereafter it shall 
enter into force for any remaining State Party on the date of deposit 
of its instruments of acceptance. 

Article VII 
- This Convention shall be of unlimited duration.+ 


[Final clauses omitted. | 


4 Id. 419. 


JUDICIAL DECISIONS 
Alona E. Evans 


Aircraft hijacking—definition cf personal injuries—1929 Warsaw Conven- 
tion—1966 Montreal (IATA) Agreement—interpretation of treaties 


FIUSSERL v. Swiss Arr Transport Company. 388 F. Supp. 1238. 
U.S. District Court, §.D.N.Y., February 10, 1975. 


Plaintiff sued Swiss Air Transport Company, Ltd. (Swissair) for $75,000 
damages for bodily injury and mental pain and anguish which she had 
allegedly sustained as a result of her detention on board defendant's air- 
craft and related experiences arising from the hijacking of this aircraft to 
the Jordanian desert in September 1970. Swissair moved for summary 
judgment and dismissal of the complaint on the grounds that a carrier’s 
liability under the 1929 Convention for the Unification of Certain 
Rules Relating to International Transportation by Air ‘Warsaw Con- 
vention) (49 Stat. 3000, 137 LNTS 11) as modified by the 1966 Montreal 
(IATA) Agreement (31 Fed. Reg. 7302 (1966)) arose only when an 
accident had occurred in international transportation, that a hijacking was 
not an “accident,” and that as plaintiff's alleged injuries did not result from 
an accident, there was no basis for a claim. Denying this motion, the 
District Court held that a hijacking would be comprehended by the term 
“accident” as used in the Convention. (351 F.Supp. 702 (S.D.N.Y. 1972); 
67 AJIL 549 (1973); afd per curiam, 485 F.2d 1240 (2d Cir. 1973); noted 
69 AJIL 189 (1975).) The questions whether the alleged injuries were 
comprehended in the Convention and the carrier's liability therefor under 
the Convention and Agreement (Warsaw System), contract law, and/or 
_ tort law were before the District Court in the present case. Swissair again 
moved for summary judgment and dismissal of the complaint. The Dis- 
trict Court denied the motion. 

The first question before the Court was whether the Warsaw System con- 
stituted the sole basis for relief as contended by Swissair. There was no 
doubt as to the status of the Convention as law. An examination of the 
text indicated that Article 17, which was the only one relevant to plain- 
tiffs claim, was governed by the terms of Article 24, which limited an 
action for damages to the conditions and limitations established by the 
Warsaw System. The use of the expression “any action for damages, 
however founded” in Article 24 appeared to District Judge Tyler to 
warrant plaintiffs claims based on negligence and breach of contract 
theories. The actual place in which the tort or breach of contract oc- 
curred was not important because Article 17 covered an accident “on board 
the aircraft or in the course of any of the operations of embarking or dis- 
embarking.” In the opinion of the Court, “all events which caused the 
plaintiff's alleged injuries and which occurred during the time between 
leaving Zurich [the place at which plaintiff boarded the aircraft] and re- 
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turning to Zurich [after the hijacking] shall be considered to have oc- 
curred ‘on board the aircraft.’ ” + l 

A more complex problem was posed by the matter of determining the 
kind of injury for which relief could be granted. Defendant argued that 
carrier liability for “the death or wounding of a passenger or any other 
bodily injury suffered by a passenger,” as provided in Article 17, did not 
extend to mental or psychosomatic injuries as alleged here by plaintiff. 
The Court said: : 7 | 


[There is absolutely no indication in either the language of the Con- 
vention or its legislative history that the drafters intended to preclude 
all liability for some types of injury. But it is also clear that the 
drafters did wish to limit the carriers’ potential liability and to facili- 
tate recovery by injured passengers. All of the provisions of the Con- 
vention are clearly designed to effect these purposes. From the face 
of the Convention, it appears that the drafters were interested in 
categorizing the types of causes of action which might be brought 
against a carrier for damages caused by an accident in international 
transportation (Articles 17, 18, and 19), in enumerating the defenses 
which the carrier could assert (Articles 20 and 21), and in limiting 
the liability to which the carrier could be subject for each category 
of injury (Articles 22 and 24). In light of these propositions, it is - 
logical to infer that the drafters either believed that the phrase at 
issue comprehended all personal injuries involving the organic func- 
tioning of a human being or neglected to consider injuries not com- 
prehended by the phrase. If they intended the former, Article 17 
should be interpreted to comprehend mental and psychosomatic in- 
juries. If they had no specific intention, Article 17 should be inter- 
preted in the manner most likely to effect the purposes of the Con- 
vention.” 


The specific question was whether the phrase “en cas de mort, de blessure 
ou de toute autre lésion corporelle,” which appeared in the official text of 
Article 17, comprehended mental and psychosomatic injuries. Although 
the Court of Appeals for the Fifth Circuit had held that the French text 
should be interpreted in the light of French legal definition (Block v. 
- Compagnie Nationale Air France, 386 F.2d 323, 330 (1967); 62 AJIL 778 
(1968); cert. denied, 392 U.S. 905 (1969) ), a position which was adopted 
by Judge Tyler in the first phase of Husserl (351 F.Supp. 702, 708), in 
the instant case, he took the view that “the meaning of the phrase at issue 
is to be determined by attempting to ascertain the intentions of the drafters 
and signatories, the understanding of the Executive and Senate when they 
ratified and adhered to the Convention, the subsequent actions of the 
signatories to the extent such actions clarify intent, and the construction 
most likely to effect the purposes of the Convention.”* The Court con- 
tinued: 


It is true that this country adhered to the French text of the Conven- 
tion, as did all of the signatories (although the Senate heard and voted 
on the English translation); but as I now view the matter, that fact 
does not mean that the French legal meaning of the words or the 


1 388 F.Supp. 1238, 1248. a Ibid. 
3 Id. 1249. 
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French legal interpretation of the treaty is binding. See Rosman v. 
Trans World Airlines, Inc., 34 N.Y.2d 385, 358 N.Y.S.2d 97, 106-07, 
314 N.E.2d 848 (1974) [69 AJIL 186 (1975)]. The nuances of inter- 
pretation of the Convention were not analyzed in terms of the French 
or any other legal system. The language was merely intended to ex- 
press the common understanding of the drafters in a common inter- 
national language so that confusion wculd be limited ard could be re- 
solved to some extent by reference to the common meaning of one 
international language. The Convention is now part of the federal 
law of this country. Absent some explicit provision to the contrary, 
therefore, it should be interpreted in light of and according to that 
law. Since there is no contention that the English translation of the 
phrase at issue is at all misleading or inaccurate with respect to the 
common French meaning of that phrase, that translation has been and 
will be referred to for purposes of analysis.* 


A close examination of the phrase at issue as used in the Convention to- 
gether with the substitute phrase, “death or personal injury,” which was 
discussed at the 1954 Hague Conference on revision of the Convention, 
where the United States was not represented, and which was included in 
the 1971 Guatemala Protocol, to which the United States was not party, 
did not persuade the Court to depart from the conclusion that “wounding 
or any other bodily injury” comprehended mental injury. 

Reverting to the earlier question whether plaintiffs claims were limited 
by the Convention, Judge Tyler said: 


[T]he proposition that no cause of action is created Ey the Conven- 
tion is well-established by case law. See Noel v. Linea Aeropostal 
Venezolana, 247 F.2d 677 (2d Cir. [1957]), [52 AJIL 346 (1958)], 
cert. denied, 355 U.S. 907, 78 S.Ct. 334, 2 L.Ed. 2d 262 (1957); Kom- 
los v. Compagnie Nationale Air France, 111 F.Supp. 393 (S.D.N.Y. 
1952) [47 AJIL 713 (1953)], revd on other eed 209 F.2d 436 
(2d Cir. 1953). See also Lowenfels I° at 517-19. It might be noted 
that this proposition is consistent with this court’s conclusion that the 
Convention does not extinguish any cause of action either. In other 
words, the Convention is neutral with respect to the existence of a 
cause of action and merely conditions and limits any action which 
exists under otherwise applicable law. 


For this reason, plaintiff's “alternative” claims are necessary. In 
order to recover in an action covered by the Convention, a plaintiff 
must allege a legal theory which would allow him to recover for the 
injuries alleged and which could conceivably apply ip the situation 
which caused those injuries. Furthermore, the legal theory, or cause 
of action, must exist under the substantive law which would be ap- 
plicable in the absence of the Convention. 


This last point raises an issue not dealt with by the parties in this 
case. Although unable to locate anv authority direc:ly on point, I 
believe that the otherwise applicable substantive law should be de- . 
termined by applying the appropriate conflicts of law principles... . 
Since this is a diversity case in a federal court in Nev York, the ap- . 
4 Ibid. 

5 ICAO Doc. 8932 (1971}, cited by court. Footnotes by court omitted. 
3 Lowenfels, The United States and the Warsaw Convention, 80 Hanv. L. Rev. 497 

(1967), cited by court. 
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propriate principles are New York conflicts of law principles. See 
Klaxon Co. v. Stentor Electric Mfg. Co., 313 U.S. 487, 61 S.Ct. 1020, 
85 L.Ed. 1477 (1941). It is likely that the application of those prin- 
ciples would result in a determination that the substantive law of 
New York is applicable here. ... See generally Lowenfels I at 526-32. 
Assuming New York law does apply, that law provides a cause of 
action for mental and psychosomatic injuries. Battalla v. State, 10 
N.Y.2d 237, 219 N.Y.S.2d 34, 176 N.E.2d 729 (1961). To the extent 
that a cause of action exists for such injuries, Swissair’s liability will 
be determined subject to the conditions and limits of the Warsaw 
Convention as modified by the Montreal Agreement. Plaintiff, of 
course, will have to prove causation and actual injury by a preponder- 
ance of the evidence in the same manner she would have to in the 
_ absence of the Convention.* 


Expropriation—U.S. Investment Guaranty Program-—U.S. copper mining 
interests in Chile—liability of Overseas Private Investment Corpora- 
tion (OPIC) 


ANACONDA COMPANY AND CHILE COPPER COMPANY v. OVERSEAS PRIVATE 
INVESTMENT CORPORATION. Case No. 16 10 0071 72.* 
American Arbitration Association Tribunal, July 17, 1975. 


The Anaconda Co. and its wholly owned subsidiaries, Chile Copper Co., 
Andes Copper Mining Co., and Chilex, a wholly owned subsidiary of Chile 
Copper Co. (Anaconda), brought a claim under two Contracts of Guar- 
anty with the Agency for International Development ( AID )~Overseas Pri- 
vate Investment Corp. (OPIC) for losses on investments made for the 
expansion and modernization of Anaconda’s various copper mining fa- 
cilities in Chile, which losses were alleged to have resulted from expro- 
priatory action by the Government of Chile. The claim arose out of a 
developing political policy in Chile looking to increased participation by 
the government in the ownership and management of the copper industry. 
Legislation was adopted in Chile in 1966 establishing Codelco, an autono- 
mous government corporation, which was given supervisory and regula- 
tory powers over the copper industry together with the power to establish 
mixed mining companies in which Codelco would own at least 25% of 
the capital. This legislation also provided for taxation of the industry and 
price controls on the sale of its products. In 1967, Anaconda and AID 
concluded certain Contracts of Guaranty which covered investments of 
$160,700,000. In 1969, the Government of Chile instituted new negotia- 
tions with Anaconda which modified previous arrangements so as to result 
in what was described by both parties as “nationalization by agreement.” 
The effect was to turn over ownership of the mining operations to Codelco, 
leaving Anaconda in charge of operations. Apparently, Codelco had final 
authority in this arrangement but Anaconda had de facto or effective au- 
thority. Following the election of President Allende in 1970, the 1969 
arrangements were cancelled and the expropriation of the copper industry 
was ordered, effective in 1971. Although the constitutional amendment 


7 388 F.Supp. 1238, 1252. | 
° Full text reprinted in 14 ILM 1210 (1975). 
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under which this action was taken provided for compensation, the Gov- 
ernment of Chile denied compensation to Anaconda, a decision which was 
affirmed by the Special Copper Tribunal which had been established pur- 
suant to this amendment. 

Anaconda’s claim for compensation by OPIC was made pursuant to 
§1.15 of the General Terms and Conditions of the Contract of Guaranty, 
subject to certain exceptions,? together with the special condition estab- 
lished by §13 of the Special Terms and Conditions.? In the course of 
negotiations with the Chilean Government in 1969, Anaconda made an 
unsuccessful effort to persuade AID to allow claimant to shift from standby 
to current coverage or, alternatively, to continue the investment coverage 
without regard to the new arrangement. Anaconda shifted to current 
coverage as of December 29, 1969, with AID reserving its position. In 
1972, claimant applied to OPIC for compensation for the expropriation. 
OPIC denied the application. The dispute was submitted to arbitration 


1 Section 1.15 provided in relevant part: 


The term “Expropriatery Action” means any action which is taken, authorized, 
ratified or condoned by the Government of the Project Country, commencing dur- 
ing the Guaranty Period, with or without compensation therefore, and which for a 
period of one year directly results in preventing: 


(b) the Investor from effectively exercising its fundamental rights with respect 
to the Foreign Enterprise either as shareholder or as creditor, as the case may be, 
acquired as a result of the Investment; or 


i (c) the Investor from disposing of the Securities or any rights accruing there- 
Tom; Or 


(d) the Foreign Enterprise from exercising effective control over the use or 
disposition of a substantial portion of its property or from constructing the Project 
or operating the same;... 


provided, however, that any action which would be considered to be an Expro- 

- priatory Action if it were to continue to have any of the effects described above for 
one year may be considered to be an Expropriatory Action at an earlier time if 
AID should determine that such action has caused or permitted a dissipation or 
destruction of assets of the Foreign Enterprise substantially impairing the value 
of the Foreign Enterprise as a gaing concern. 


Case No. 16 10 0071 72, 11-12, quoted by Tribunal. Footnotes by Tribunal omitted. 
2 Among the exceptions to the definition of “Expropriatory Action” are the following: 


(1) any law, decree, regulation, or administrative action of the Government of 
the Project Country which is not by its express terms for the purpose of nationali- 
zation, confiscation, or expropriation (including but not limited to intervention, 
condemnation, or other taking), is reasonably related to constitutionally sanctioned 
governmental objectives, is not arbitrary, is based upon a reasonable classification 
of entities to which it applies and does not violate generally eccepted interna- 
tional Jaw principles; or 

(2) failure on the part of the Investor or the Foreign Enterprise (to the ex- 
tent within the Investor’s control) to take all reasonable measures, including pro- 
ceeding under then available administrative and judicial procedures in the Project 
Country, to prevent or contest such action; or 


(3) action in accordance with any agreement voluntarily made by the In- 
vestor or the Foreign Enterprise... . . 12. 
3 Section 13 provided in part: 


(7) acts validly taken pursuant to (i) Law 16,624 (which established the de- 
finitive text of Law 11,828 and cf Law 16,425 and 16,464), (ii) D.F.L. 258, 
and (iii) the Decrees applicable to the Project. 


The abrogation, impairment, repudiation or breach by the Government of the 
Project Country of any undertaking, agreement or contract under which the For- 
eign Enterprise shall construct or operate the Project shall be considered an Ex- 
propriatory Action only if it constitutes Expropriatory Action in accordance with 
the criteria set forth in this section. Id. 13. À 
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before a tribunal of the American Arbitration Association, which held that 
OPIC was liable on both Contracts of Guaranty. 
OPIC’s denial of compensation to Anaconda rested on three points: 


(a) that the 1969 n AE so changed the nature of Anaconda’s 
investments as to put them outside the scope of the contract; 

(b) that there could be but one Expropriatory Action under the 
Contracts of Guaranty and that had occurred in 1969 when there was 
no coverage because Anaconda had elected standby status; or 

(c) that Anaconda had committed a breach of covenant or mis- 
representation that would disqualify it from recovery.* 


In the opinion of the Arbitrators, renegotiation of a development con- 
tract or concession, as between Anaconda and Chile in 1969, was not an 
unusual situation and did not have the effect of barring Anaconda’s ulti- 
mate claim under the “practical not legalistic terms” * of §1.15. It was 
clear that from 1969 to 1971, Anaconda was in de facto control of the min- 
ing operations and hence that it continued to be covered by the Contracts 
of Guaranty. The seizure of the properties by the Chilean Government 
in 1971, terminated Anaconda’s connection with them within the meaning 
of §1.15. | 

OPIC contended that the loss of legal ownership of the properties by 
Anaconda in 1969 while Anaconda was on standby coverage constituted 
an expropriation and that no claim could be made for a second expro- 
priation in 1971, according to the terms of the Contracts of Guaranty. The 
Arbitrators took the view that the change in Anaconda’s relationship to 
the properties from legal ownership to de facto control did not constitute 
an expropriation. They did not rule on OPIC’s argument that Anaconda’s 
voluntary acceptance of the 1969 changes could be construed so as to 
work against claimant's demand for compensation. 

With reference to the “Copper Law exclusion,” added to the General 
Terms and Conditions of the Guaranty Contracts by §13 of the Special 
Terms and Conditions, OPIC asserted that the validity of the 1969 changes 
“should not ... be determined under Chilean law but under a more uni- 
versal standard, whether it be that of United States law or of international 
law.” OPIC maintained that “[i]nterpreted by that standard .. . such 
an action would not be valid because it was not a ‘voluntary’ action on 
Anaconda’s part”! The Arbitrators observed: 


The state of the law on this subject is so uncertain that it would be 
difficult to assert confidently that the actions of 1969 were violative 
even of the United States version of international law. In any event 
the OPIC interpretation of the adverb “validly” seems too strained to 
be accepted by us.® — 


-The Arbitrators also pointed out that the “Copper Law exclusion” should 
be read broadly and that so read the 1969 changes could not be classi- 
fied as an expropriation. This conclusion meant that the question whether. 


4 Id, 28. 5 Id. 30, n. 22. 


8 Jd. 35. 7 Ibid. 
8 Ibid. 
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the 1969 changes occurred while Anaconda was on standby coverage was 
moot. 

With regard to OPIC’s contention that Anaconda was barred from re- 
covery because it had violated the covenants in the Guaranty Contracts or 
hac misrepresented facts in its application for coverage, the Arbitrators 
held that there was no evidence of breach of covenant and no material 
misstatements of fact within the terms of the Contracts of Guaranty. 


Jurzsdiction—seizure of vessel on high seas—hot pursuit commenced in 
contiguous fisheries zone—1958 Convention on High Seas--1958 Con- 
vention on Territorial Sea and Contiguous Zone 


Unzrep STATES v. F/V Tarro Maru. 395 F.Supp. 413. 
U.S. District Court, D. Me., June 17, 1975.* 


‘Lhe United States brought an action for the condemnation and forfeiture 
of the F/V Taiyo Maru 28, a fishing vessel of Japanese registry which was 
owred and operated by a Japanese corporation, and a criminal informa- 
tion against her master. The United States complained that the vessel 
had been engaged in fishing at a point approximately 16.25 miles off the 
coa:t of Maine or 10.5 miles off Monhegan Island, an area regarded by 
the United States as being within its contiguous fisheries zone. On being 
ordered by the Coast Guard to stop, the vessel set off for the high seas 
with the Coast Guard in pursuit. It was ultimately seized by the Coast 
Guerd at a point approximately 67.9 miles off the mainland coast of the 
Unized States. Plaintiff contended that defendant (vessel and master) 
had violated the 1964 Bartlett Act (16 U.S.C. §1081 et seg.) and the 1966 
Cortiguous Fisheries Zone Act (16 U.S.C. $1091 et seq.) and that accord- 
ing to international Jaw the United States had the right to pursue the ves- 
sel trom within the contiguous zone and to seize it on the high seas. De- 
fencant replied that the United States had no jurisdiction because the 
act 3f hot pursuit violated the 1958 Convention on the High Seas. (13 
UST 2312; TIAS No. 5200; 450 UNTS 82). The Bartlett Act barred for- 
eigr vessels from fishing in U.S. territorial waters or other waters in which 
the Jnited States exercised jurisdiction unless otherwise provided by treaty. 
(16 U.S.C, §1081); however, it did not define the limits of the territorial 
sea Dr of the contiguous fisheries zone. In the 1966 Contiguous Fisheries 
Zone Act, Congress defined the conservation zone as extending for nine 
nautical miles from the outer limits of the territorial sea (16 U.S.C. §1092) 
which was assumed to be the historical breadth of three miles from low 
water. Defendant made no objection to the three-mile limi: nor to the 
nine-mile contiguous zone; it based its answer on the contention that hot 
purssit cannot commence from within a contiguous zone. Defendant moved 
to d.smiss for want of jurisdiction. The District Court denied the motion. 

Dzfendant contended that hot pursuit from a contiguous zone, as au- 
thor-zed by Article 23 of the Convention on the High Seas, could be 
undertaken only for the purposes of enforcing customs, fiscal, immigra- 


* Eor further comment on this case. See supra p. 95. 


1976] JUDICIAL DECISIONS j 139 


tion, or sanitary standards, as provided in Article 24 of the 1958 Conven- 
tion on the Territorial Sea and Contiguous Zone. (15 UST 1606; TIAS 
No. 5639; 516 UNTS 205), hence, that the plaintif could not undertake 
hot pursuit from the contiguous zone for the purpose of enforcing fisheries 
conservation laws. Defendant argued that Cook v. United States (288 
U.S. 102.(1933)) constituted an exception to the rule that a defendant 
brought irregularly into the court of correct jurisdiction was subject to 
process in that court. (Ker v. Illinois, 119 U.S. 436 (1886); Frisbie v. 
Collins, 342 U.S. 519 (1952); United States ex ret. Lujan v. Gengler, 510 
F.2d 62 (2d Cir. 1975), 69 AJIL 895 (1975); cf. United States v. Tos- 
canino, 500 F.2d 267 (2d Cir. 1974), rehearing denied, 504 F.2d 1380 
(1974), 69 AJIL 406 (1975).) Defendant maintained that following Cook 
the Court would have no jurisdiction because Article 23 of the Convention 
on the High Seas combined with the specific limits in Article 24 of the Con- 
vention on the Territorial Sea and Contiguous Zone barred prosecution in 
the circumstances of this case. 
Considering defendant’s argument, District Judge Gignoux said: 


The Court is persuaded, however, that neither the language nor the 
history of the Conventions shows that the signatory parties intended 
to limit the right of a coastal State to exercise exclusive fishery juris- 
diction within 12 miles of its coast, to establish a contiguous zone for 
such a purpose, or to conduct hot pursuit from such a zone.? 


The Court continued: 


Article 23 does not in terms deny a coastal State the right to commence 
hot pursuit from a contiguous zone established for a purpose other 
than one of the purposes listed in Article 24. Nor does Article 24 in 

_ terms prohibit the establishment of a contiguous zone for a purpose 
other han one of those specified in the Article. The language of 
Article 24, relating to the purposes for which a contiguous zone may 
be established, is permissive, rather than restrictive. It provides that 
a coastal State “may” establish a contiguous zone for the purposes of 
enforcing its customs, fiscal, ronie on ‘or sanitary regulations, Al- 
though Article 24 only affirmatively recognizes the right of a coastal 
State to create a contiguous zone for one of the four enumerated pur- _ 
poses, nothing in the Article precludes the establishment of such a 
zone for other purposes, including the enforcement of domestic fish- 
eries law. In short, unlike the British-American treaty [1924 “Liquor 
treaty,” 43 Stat. 1761] in Cook, the Conventions in the case at bar 
contain no specific undertaking by the United States not to conduct 
hot pursuit from a contiguous fisheries zone extending 12 miles from 
its coast. The Cook exception, therefore, is not applicable, because 
the United States has not by treaty “imposed a territorial limitation 
upon its own authority.” ? 


Judge Gignoux concluded that there was nothing in the history of the two 
Conventions at the Geneva Conference and in the Senate to indicate that 
in becoming party to them the United States had undertaken to limit the 
breadth of the territorial sea, the breadth of the exclusive fisheries zone, or 
the exercise of hot pursuit of violators of the fisheries laws and regulations. 


Pama 


1395 F.Supp. 413, 419. 2 Id. 419-20. 
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Jur‘sdiction—historic bay—determinants—1953 Submerged Lands Act— 
1958 Convention on the Territorial Sea and Contiguous Zone 


UNITED STATES v. STATE OF ALASKA. 95 S.Ct, 2240,° 
Un ted States Supreme Court, June 23, 1975. 


The United States brought an action against Alaska to quiet title to lower 
Cock Inlet and to enjoin the Stete from leasing oil and gas rights in this 
area, which consisted of 2500 acres of submerged land located more than 
three geographical miles from the shore of the Inlet and from a line drawn 
acrass the Inlet at Kalgin Island where the distance between the head- 
lands is about 24 miles. According to the Submerged Lands Act (43 U.S.C. 
§§ 1301-1343), the State could exploit the natural resources of the seabed 
and subsoil in an area extending three geographical miles seaward from 
the coastline at low tide or from a line connecting the land openings of 
inlezs and bays. The United States contended that the disputed area con- 
stituted high seas whereas Alaska argued that it should be classified as an 
“his-oric bay” and hence subject to the State’s jurisdiction. The District 
Court found for Alaska. (352 F.Supp. 815 (D. Alaska 1972). The Court 
of appeals affirmed this decision, (497 F.2d 1155 (9th Cir. 1974); 69 
AJI_ 188 (1975).) The Supreme Court reversed the judgment of the Court 
of Appeals and remanded the case. 

Ir approaching the question of the determinants of an historic bay, Mr. 
Just.ce Blackmun pointed out that the term was used but not defined in 
the 1958 Convention on the Territorial Sea and Contiguous Zone (15 UST 
160€; TIAS No. 5639; 516 UNTS 205; 52 AJIL 851 (1958) ), on which the 
Sup»eme Court relied for definitions relative to the interpretation of the 
. Submerged Lands Act. In the Louisiana Boundary case the Court “ap- 
pearjed] to have accepted the general view that at least three factors 
[wexe] significant in the determination of historic bay status: (1) the claim-. 
ing nation must have exercised authority over the area; (2) that exercise 
musi have been continuous; and (3) foreign states must have acquiesced 
in tke exercise of authority.”? The District Court’s findings were based 
upor these three factors. : 

W th regard to the requirement cf the continuous exercise of authority 
by a state over a disputed area, Mr. Justice Blackmun took the view that 
evidence drawn from the presence of Russia in the region of Cook Inlet 
durit.g the late 18th and early 19th centuries was inconclusive for the pur- 
pose of demonstrating its title to this area. The evidence emerging from 
the period of U.S. sovereignty over the Territory of Alaska, beginning in 
1867. consisted of various statutes and related regulations for the con- 
servation of marine wildlife and fisheries. The Court concluded that “the 
fact ef enforcement of fish and wildlife regulations was [not] legally suffi- 
cient to demonstrate the type of authority that must be exercised to estab- 


° Fall text reprinted in 14 ILM 1014 (1975). 

1 United States v. California, 381 U.S. 139, 161-67 (1965), cited by court; 59 AJIL 
930 (965). Footnotes by court omitted. 

2 United States v. Louisiana (Louisiana Boundary Case), 394 U.S. 11, 75 and 23-24, 

n. 27 1969), cited by court; 63 AJIL 832 (1969); 95 5.Ct. 2240, 2246. 
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lish title to an historic bay.”* This conclusion was “not based on mere 
technicality.” * 


Even a casual examination of the facts relied upon by the District 
Court in this case reveals that the geographic scope of the fish and 
wildlife enforcement efforts was determined primarily, if not exclu- 
sively, by the needs of effective manpremi of the fish and game 
population involved. Thus, for example, the Gharrett-Scudder line, 
which the District Court considered “a classic demonstration of the 
assertion by the United States Government of its claim to sovereignty 
over the whole of Cook Inlet,” Petition for Certiorari 37a, was drawn 
almost solely with reference tọ the needs of the coastal salmon net 
‘fisheries and was never intended to depict the boundaries of the terri- 
torial waters of the United States. Indeed, the very method of draw- 
ing the fishery boundaries by use of straight baselines conflicted with 
this country’s traditional policy of measuring its territorial waters by 
the sinuosity of the coast. See United States v. California, 381 U.S., at 
167-169; 85 S.Ct., at 1416-1417.° 


Moreover, the factor of acquiescence by foreign states in this alleged as- 
sertion of authority could not be shown. Mr. Justice Blackmun observed 
that failure of a foreign state to protest did not necessarily constitute an 
affirmative action. | 


We believe that the routine enforcement of domestic game and fish 
regulations in Cook Inlet in the territorial period failed to inform 
foreign governments of any claim of dominion. In the absence of any 
awareness on the part of foreign governments of a claimed territorial 
sovereignty over lower Cook Inlet, the failure of those governments 
to oe is inadequate proof of the acquiescence essential to historic 
title.® 


Practice after the admission of Alaska to statehood in 1958 consisted of 
continuous enforcement of conservation regulations in Cook Inlet together 
with one instance of a foreign protest against such enforcement. In the 
opinion of the Court, by enforcing these regulations Alaska demonstrated 
no more sovereignty over the area than had similar action by the United 
States in the previous period. With regard to the protest by Japan in 1962 
against the seizure of two fishing vessels by Alaska in the Shelikof Strait, 


this evidence was also inconclusive for the purpose of determining title. 
Mr. Justice Blackmun said: 


To the extent that the Shelikof Strait incident reveals a determina- 
tion on the part of Alaska to exclude all foreign vessels, it must be 
viewed, to be sure, as an exercise of authority over the waters in ques- 
tion as inland waters. Nevertheless, for several reasons, we find the in- 
cident inadequate to establish historic title to Cook Inlet as inland wa- 
ters. First, the incident was an exercise of sovereignty, if at all, only 
over the waters of Shelikof Strait. The vessels were boarded in the 
strait, some 75 miles southwest from the nearest portion of the inlet. 
Although Alaska officials knew of the fleet’s earlier entry into Cook 
Inlet, no action was taken to force the vessels to leave the inlet, and 
no charges were filed for the intrusion into those waters. Second, even 


8 95 S.Ct. 2240, 2250. 4 Id. 2951. 
5 Ibid. 8 Id, 2951-52. 
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if the events in Shelikof Strait could constitute an assertion of authority 
over the waters of Cook Inlet as well as those of the strait, we are 
not satisfied that the exercise of authority was sufficiently unambigu- 
ous to serve as the basis of historic title to inland waters. The ade- 
quacy of a claim to historic title, even in a dispute ketween a State 
and the United States, is measured primarily as an international, rather 
than a purely domestic, claim. See United States v. California, 381 
U.S., at 168; 85 S.Ct., at 1417; Louisiana Boundary case, 394 U.S., at 
77; 89 S.Ct., at 809. Viewed from the standpoint cf the Japanese 
Government, the import of the incident in the strait is far from clear. 
Alaska clearly claimed the waters in question as inland waters, but 
the United States neither supported nor disclaimed the State’s posi- 
tion. Given the ambiguity of the Federal Government’s position, we 
cannot agree that the assertion of sovereignty possessed the clarity 
essential to a claim of historic title over inland waters. Finally, re- 
gardless of how one views the Shelikof Strait incident, it is impossible 
to conclude that the exercise of sovereignty was acquizsced in by the 
Japanese Government. Japan immediately protested the incident and 
has never acceded to the position taken by Alaska. Admittedly, the 
Eastern Pacific Fisheries Company formally and tentatively agreed to 
respect the jurisdiction claimed by Alaska but, as we have already 
noted, the acts of a private citizen cannot be considered representative 
of a government's position in the absence of some official license or 
other governmental authority.’ | 


Jurisdiction—irregular recovery of fugitive offender—Ker-Frisbie-Tosca- 
nino-Lujan Rule 

UNITED States v. Lima. 515 F.2d 68. 

U.S. Court of Appeals, 2d Circuit, April 14, 1975. 

Lira a/k/a Mellafe, a Chilean national who had been cor-victed in a jury 
tial on a narcotics charge, appealed on the ground that he had been 
Lrought into the jurisdiction of the District Court by abduction and gross 
mistreatment and that U.S. agents had been party to these acts. Follow- 
ing the procedure prescribed in United States v. Toscanino (500 F.2d 267 
(2d Cir. 1974), 69 AJIL 406 (1975), rehearing denied, 504 F.2d 1380 
(1974)) for treating allegations of this kind, an evidentiary hearing was 
crdered by the District Court. The defendant stated that he had been 
ssized by Chilean police at his home in Santiago, questioned in a police 
station and a military prison, and tortured for several weeks, after which 
bis expulsion was ordered, and he was placed under guard on board an 
circraft bound for the United States. He asserted that American agents 
were present during these events. A special agent of the U.S. Drug En- 
forcement Administration (DEA) testified that defendant had been ar- 
rested and expelled at the request of the DEA and that agents of the DEA 
kad accompanied him on the aircraft to the United States. At the close 
cf the hearing, the District Court denied defendant’s motion to dismiss. 
The Court of Appeals affirmed. 

Circuit Judge Mansfield pointed out that according to the “Ker-Frisbie 
Rule” (Ker v. Illinois, 119 U.S. 436 (1886); Frisbie v. Collins, 342 U.S. 519 
(1952)) a court could take jurisdiction over a fugitive offender who had 


ï Id, 2252-53. 


1976] JUDICIAL DECISIONS 143 


been forcibly brought before the court; however, following Toscanino, a 
court would properly inquire into any allegations that the accused had 
been mistreated during the abduction and that U.S. agents had been in- 
volved in such conduct. The evidentiary hearing on defendant's motion 
to dismiss did not show involvement by U.S. agents in the alleged torture 
and abduction to which he had been subjected or that the Chilean police 
had acted as U.S. agents during these events. 

The Court found no weight in appellant’s argument that the U.S. Gov- 
ernment was “ ‘vicariously responsible’”+ for his mistreatment in that the 
DEA had requested his arrest and expulsion. Circuit Judge Mansfield 
observed that intergovernmental cooperation in acquiring custody of fugi- 
tive offenders was not unusual and that “[t]he DEA... [could] hardly 
be expected to monitor the conduct of representatives of each foreign gov- 
ernment to assure that a request for extradition or expulsion . . . [was] 
carried out in accordance with American constitutional standards.” ? 

Appellant’s contention that his expulsion had.been ordered in violation 
of Chilean law was without merit in that only the Chilean Government 
could take action to remedy this situation. (See, United States ex rel. 
Lujan v. Gengler, 510 F.2d 62 (2d Cir. 1975), 69 AJIL 895 (1975).) 

Circuit Judge Oakes, concurring, expressed concern at the number of 
cases based on such charges which were coming before this Court and sug- 
gested that the time was approaching when 


the Government in the laudable interest of stopping the international 
drug traffic... [would be] by these repeated aos inviting exer- 
cise of that supervisory power [of the courts under McNabb v. United 
States, 318 U.S. 332 (1942) and Mallory v. United States, 354 U.S. 449 
TA )] in the interests of the greater good of preserving respect for 
aw.* 


Extradition—irregular procedure—Art. X, 1842 Webster-Ashburton Treaty 
—1889 Extradition Treaty with United Kingdom relative to Canada— 
civil rights violation 


Warts v. McGowan. 516 F.2d 203. 
U.S. Court of Appeals, 3d Circuit, April 30, 1975. 


Plaintiff brought an action under the Civil Rights Act (42 U.S.C. §1983 
et seq.), complaining that defendants, comprising two state judges, two 
county public defenders, a county prosecutor, and an investigator for a 
county public defender office, had conspired to withhold information show- 
ing that he had been irregularly returned to the United States from Canada 
for prosecution on criminal charges for which he was now under sentence 
of nine to ten years. He sought damages of $250,000 from each defendant. 
Defendants moved to dismiss for failure to state a claim upon which re- 
lief could be granted. (Fed.R.Civ.P. 12(b)(6)) The District Court 
dismissed the complaint. On appeal, the Court of Appeals affirmed. 

At the outset, Circuit Judge Van Dusen found that five of the defendants 


1515 F.2d 68, 71. 2 Ibid. 
3 Id, 73. so 
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were immune from suit as judicial officers. The sixth defendant, described 
-~ a3 an investigator for the county public defender office, was also accorded 
irimunity as his function was related to the accused’s defense. | 

With regard to plaintiff's contention that the investigator had been in- 
volved in the allegedly irregular rendition of plaintiff to the United States, 
hence in violating due process of law, the Court pointed out that accord- 
ing to the rule of Ker v. Illinois (119 U.S. 436 (1886)) and Frisbie v. 
Collins (342 U.S. 519 (1952) ) inter alia a court’s jurisdict'on was not af- 
fected by the means by which a defendant had been brought before it; 
a rule, however, which must be read in connection with United States v. 
Toscanino (500 F.2d 267 (2d Cir. 1974), 69 AJIL 406 (1975), rehearing 
denied, 504 F.2d 1380 (1974) ) and United States ex rel. Lujan v. Gengler 
(310 F.2d 62 (2d Cir. 1975), 69 AJIL 895 (1975)). Circuit Judge Van 
Cusen said with respect to extradition: 


[P]laintiff's allegations do not show a violation of sny treaty pro- 
visions governing extradition between this country and Canada. The 
protections or rights which accrue to the extradited person primaril 
exist for the benefit of the asylum nation (Canada), whereas plaintiff's 
complaint alleges violations of constitutional rights of citizens of the 
demanding nation (The United States of America)... . 


The asylum country (Canada) has the obligation to deliver up to 
the demanding nation (The United States of America) a criminal who 
has fled from justice on proper demand.? 


Extradition—surrender barred by plea bergain—1900 Extradition Treaty 
with Switzerland 


CEISSER V. Unrrep States. 513 F.2d 862. 
U.S. Court of Appeals, 5th Circuit, May 27, 1975. 


Petitioner, a Swiss national, sought her release from prison on a writ 
co: habeas corpus and an injunction against enforcement of an order for 
ler extradition to Switzerland for completion of a senterce for murder. 
Fetitioner had been arrested on a charge of smuggling heroin into the 
United States. She agreed to turn state’s evidence in return for a plea of 
guilty to two charges carrying a maximum sentence of saven years and 
vith the understanding that she would be imprisoned for only three years 
aad then be paroled. Because of her fear of reprisals from the narcotics 
xng with which she had been associated, petitioner agreed tə testify against 
the “traffic manager” of the ring only on the condition that she would not 
ke deported to Switzerland or France. At or about the time when these 
flea negotiations were undertaken, Switzerland requested petitioner's ex- 
tadition (1900 Extradition Treaty, 31 Stat. 1928), which was granted by 
tae District Court (S.D.Fla.) apparently without knowledge of these nego- 


1The relevant treaties were Article X of the 1842 Webster-Ashburton Treaty with 
the United Kingdom (8 Stat. 572; TS 119; I Malloy 650) and the 1889 Extradition 
Treaty with the United Kingdom (28 Stat. 1508; TS 139; I Malloy 740), both of which 
were binding on Canada. 

2516 F.2d 203, 208. 
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tiations. However, the U.S. attorneys who were engaged in these negotia- 
tions were aware of the extradition order. 

Petitioner fulfilled her part of the bargain. While serving her sentence, 
she was informed that the United States would probably not be able to 
prevent her surrender to Switzerland. She then escaped from prison, was 
recaptured, and was sentenced to eighteen months to run consecutively 
with her other sentence. The Department of Justice then repudiated the 
plea bargain. Her application for parole was denied by the Parole Board, 
and she was ordered to complete the seven year sentence. Petitioner 
charged that as her detention violated the plea bargain, she was being un- 
- lawfully detained and that the offense for which her extradition was re- 
quested was not comprehended in the treaty. The District Court ordered 
petitioner’s release and enjoined enforcement of the extradition order. On 
appeal, the Court of Appeals vacated this order and remanded the case 
for further proceedings. 

Scoring the Department of Justice for its failure to inform the Depart- 
ment of State and the Parole Board about the nature of the plea bargain 
and the implications of this arrangement for protection of petitioner’s con- 
stitutional rights, Chief Judge Brown decided to invoke “principles akin 
to primary jurisdiction” and remand the case for an “authoritative declara- 
tion of the position of the United States Government—not just that of one 
or more departments or agencies.” ! The Court concluded: 


More important, under the solution we mandate there may not even 
be any judicial order required to carry out the bargain. If Switzerland 
feels aggrieved at such a possible executive-political resolution, its 
avenues of redress would more likely be through diplomatic means or 
in international tribunals.? 


REPUBLIC OF CHINA CAsE NOTE 


Criminal jurisdiction—1965 Status of Forces Agreement with Republic of 
China—Interpretation of Articles XIV and XVII. 


Ponie 7 ee v. STARKS AND Eaton. File No.: 60 Nien-tu Shang-su 
o. 293. 
Taiwan High Court, Taichung Branch, August 5, 1971.° 

Jan Renard Starks and LaBruce Eaton were enlisted men belonging to 
the 6217th Combat Support Group, USAF, Ching Chuan Kang Air Base, 
Taichung County. On April 16, 1969, they rented a house in Taichung, 
At approximately 11:00 P.M. on May 1, 1969, a check of servicemen was 
conducted by the Chinese Foreign Affairs Police together with American 
Military Police. When the accused saw these police officers approaching 
the house, one of them threw a blue cloth bag containing a piece of opium 
weighing 18.7 grams out of a second story window on to the roof of the 
neighboring house. On discovering the bag, the householder reported it to 


1513 F.2d 862, 869, emphasis by court. Footnotes by court omitted. 

2 Id. 873. 

° Translated and edited by Dr. Hungdah Chiu, Associate Professor of Law, University 
of Maryland School of Law. All notes have been supplied by Dr. Chiu. 
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the Chinese police officer in charge of the search who then seized the con- 
traband. Following the preliminary investigation, Starks ard Eaton were 
indicted, after the waiver of jurisdiction, provided for in Article XIV(3)(c) 
of the 1965 Status of Forces Agreement between the United States and the 
Republic of China, was recalled by order of the Executive Yuan, Tai 59 
Nien Fa No. 6001, dated July 6, 1969, upon the request of the Procurator 
of Taichung District Court, Taiwan.1 On February 6, 1971, the District 
Court sentenced Starks and Eaton to two years imprisonment for jointly 
possessing opium in violation of Article 10(1). of the Statute for Purge 
of Narcotics During the Period of Communist Rebellion.? The defendants 
appealed. The Taiwan High Court, Taichung Branch, affirmed the de- 
cision of the District Court.* 

The appellants argued inter alia that the search by the Chinese police 
officer violated Article XVII(4) of the Status of Forces Agreement whic 
provides: 


The private residences, and property therein, of members of the United 
States armed forces or the civilian component, and their dependents, 
located outside the areas and facilities in use by the United States 
armed forces shall be subject to searches, seizures, or other inspections 
in accordance with Chapter XI, Part I of the Code of Criminal Pro- 
cedure of the Republic of China provided that the authorities of the 
United States armed forces have been afforded the opportunity to be 
present and to provide assistance. 


They contended that the search was illegal because it had been conducted 
without the presence of American military authorities as required by this 
article; and without a search warrant as required by the Chinese Code of 
Criminal Procedure.* The Court said: 


If the authorities of the United States armed forces have been afforded 
the opportunity to be present by Chinese law enforcement personnel, 
the latter may conduct a search in accordance with the law. If suff- 
cient facts exist to show that a person inside the premises is committing 
a crime, and the circumstances are urgent, a judicial policeman or a 
judicial police officer may search a dwelling house or other premises 
without a search warrant. This is provided in Article 161 of the Code 
of Criminal Procedure of the Republic of China.’ Cheng Lai-shiu, 


1The agreed minute to Article XIV({3)(c) of the Status of Forces Agreement be- 
tween the United States and the Republic of China, August 31, 1965, 17 UST 373, 
TIAS No. 5986, 572 UNTS. 3, provides that the Republic of China waives in favor of 
the United States the primary right granted to the Chinese authorities in cases of con- 
current jurisdiction provided in Article XIV(3)(b). However, the Chinese authorities 
can recall such a waiver in a specific case if “major interests of Chinese administration 
of justice make imperative the exercise of Chinese jurisdiction.” 

2 Promulgated on June 3, 1955, Article 10(1) provides: “A person who possesses 
narcotics or opium shall be punished with imprisonment for not less than two years 
and not more than five years.” 

8 According to Article 16 of the Narcotics Statute, except for a sentence of life im- 
prisonment or the death penalty, no appeal can be made to the Supreme Court. 

4 Article 128(1) of the Code of ‘Criminal Procedure provides: “A search requires 
the use of a search warrant. ” 

8 Article 131 of the Code of Criminal Procedure provides: 


I. A judicial policeman or judicial police officer may search a dwelling house or 
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a witness, is a Chinese judicial policeman. When he was on duty, it 
was reported that Starks et al. were suspected of committing a crime. 
He obtained the illegally possessed. narcotic items. It was obvious 
that someone inside the premises rented by Starks et al. was commit- 
ting a crime. At the same time, Starks et al. threw out the criminal 
items to destroy evidence when they saw policemen approaching them. 
This was an urgent circumstance. Cheng-Lai-shiu, wee conducted the 
search, was not violating the law as he had no time to request a search 
warrant. Before Cheng Lai-shiu went on duty in this case, he notified 
the authorities of the U.S. armed forces through the Foreign Affairs 
Police. The American authorities sent. armed forces police to the 
scene. When Cheng Lai-shiu conducted the search, Bruoks and Balazs, 
two American armed forces policemen had sent Starks et al. to the 
base but the AP’s officer, James, was on the scene. This was testified 
to by Bruoks and Balazs and was shown in the file. As James was 
aanne the authorities of the U.S. armed forces, even though he 
did not provide any assistance or conduct the search, his presence did 
not affect Cheng Lai-shiu in the discharge of his duty. After the 
search, Cheng Lai-shiu reported to a procurator of Taichung District 
Court within 24 hours. His search did not violate the law at all. 


Appellants also argued that the special criminal statute on narcotics 
should not be applied to them,’ as this statute was not reached by the Status 
of Forces Agreement. The Court said: 


The Republic of China has priority jurisdiction in the case of illegal 
possession of narcotics in accordance with the special minutes of the 
meeting and Article XIV of the SOFA, so the special law was not ex- 
cluded from use in SOFA cases. It is impossible to say that the 
Chinese court violated SOFA by imposing punishment on Starks et al. 
in accordance with the current Chinese law. 


FEDERAL REPUBLIC OF GERMANY CASE NOTE 


Treaties—municipal law—compatibility of 1972 Treaty on Bases of Rela- 
tions between Federal Republic of Germany and German Democratic 
Republic with Bonn Basic Law—state succession 


APPLICATIONS OF BAVARIAN STATE GOVERNMENT AND [GERMAN] FEDERAL 
GOVERNMENT. 1973 Neue Juristische Wochenschrift 1539. 
Federal Republic of Germany, Federal Constitutional Court, July 31, 1973.* 


The Bavarian State Government applied to the Federal Constitutional 
Court of the Federal Republic of Germany on May 28, 1973, for a declara- 


other premises without a search warrant under one of the following circumstances: 


3. If sufficient facts exist to show that a person inside the premises is committing 
a crime, and the circumstances are urgent. 


If. Within twenty-four hours after making a search as specified in the preceding 
paragraph, the case shall be reported to a procurator of the court. 

It should be noted that under Chinese law during the investigation period, a search 
warrant is issued by a procurator. But when the case is at the trial stage, a search 
warrant is issued by a presiding or commissioned judge (Article 128(3), Code of Crimi- 
nal Procedure). ; 

6 Under Article 263 of the Criminal Code, the punishment for possessing opium with 
intent to commit the offenses of selling, smoking, or manufacturing opium is detention 
(1 day to 4 months) or a fine of not more than 500 yuan (approximately U.S. $40.00). 

° Report translated and edited by Dr. Kurt Wilk. 
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tory judgment that the Federal Law concerning the Treaty of December 
21, 1972, between the Federal Republic of Germany (FRG) and the Ger- 
ma Democratic Republic (GDR) on the Bases of the Relations between 
the FRG and the GDR: was not compatible with the Basic Law of the 
FRG ? and was therefore void. The Federal Government then applied to 
the Court for a declaratory judgment that the above-mentioned law was 
compatible with the Basic Law. 

The Treaty in question, also known as the Basic Treaty, was initialed 
on November 8, 1972, and was published on the same day by the FRG 
together with supplementary documents, including a statement that the 
Federal Government would address a letter to the Government of the GDR, 
prior to signature, to express its aims on the national question.2? The Treaty 
with an Additional Protocol was signed on December 21, 1972, the sig- 
nature having been preceded by transmittal] of a letter from the Govern- 
ment of the FRG to the Government of the GDR concerning German 
unzy.* The law by which the legislative bodies of the FRG consented 
to -he Treaty was enacted on June 6, 1973. Appropriate notes were ex- 
chenged by the two governments on June 20, 1973; the Treaty came into 
forze the next day.’ 

On July 31, 1973, the Federal Constitutional Court (Second Bench) 
renered its judgment declaring that the Law of June 6, 1973, concerning 
the Treaty of December 21, 1972, as interpreted in the opinion of the Court, 
wa: compatible with the Basic Law. The decision was unanimous. 

The Court found the applications for a declaratory judgment admissible 
uncer the relevant provisions of the Basic Law which concern the con- 
stititionality of a federal law.* Noting that under the Basic Law, which 
is the constitution of the FRG, the form of a federal law is required for 
leg-slative consent to treaties which regulate the political relations of the 
Feceration or relate to matters of federal legislation,’ the Court found that 


1 Text of the Law in 1973 Bundesgesetzblatt, Pt. IT, 421 (cited by court). 

2 Text of the Basic Law in 1949 Bundesgesetzblatt 1. English translation as cur- 
renty amended published by German Information Center, New York; also, as amended 
to Jim. 1, 1966, in 3 A. J. Peaster anb D. P. Xyprs (eds.), CONSTITUTIONS OF NATIONS 
361 (3rd ed. 1965-70); as amended to May 31, 1971, in G. GOLDMAN, THe GERMAN 
Po. tTican System, Appendix C (1974). 

3 Text of the Treaty and supplementary documents published .in 1973 Bulletin (Press 
and Information Office of the Government of the FRG) 1841 (cited by court). Trans- 
lated in English language edition of the Bulletin; English translation of the Treaty 
also in 12 ILM 16 (1973). 

4 Text of the letter published in 1972 Bulletin, December 22; also in 11 Bunpzs- 
MINSTER FUR INNERDEUTSCHE BEZIEHUNGEN, TEXTE zuR DeruTscHLANDPOLITIK 387 
(1973). 

5 ‘973 Bundesgesetzblatt, Pt. I, 559 (cited by court). 

6 3asic Law, Art. 93(1) No. 2, as implemented by Federal Constitutional Court 
Law 1951. §13 No. 6 and §76 No. 1 (cited by court). Text of the 1951. Law in 1951 
Buncesgesetzblatt, Pt. I, 243; translated as amended to August 1963, by J. H. Herz, in 
L. W. HoLgonn, J. H. Henz, G. M. Carrer (eds.), Documenrs or Major FOREIGN 
Powers 193 (1968). 

7 3asic Law, Art. 59(2) (cited by ccurt). 
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requirement applicable regardless of whether the state with which such a 
treaty was concluded was a foreign state. 

Before discussing the merits, the Court defined the subject matter and 
the standard of judicial review (Normenkontrollverfahren).- It found the 
subject matter under review to embrace the Law of June 6, 1973, and the 
Treaty and Additional Protocol to which that law referred. Other docu- 
ments connected with the Treaty which were also referred to in the law, 
as well as the Preamble to the Treaty itself, were deemed to be “impor- 
tant means for the interpretation of the Treaty” * without deciding whether 
they could by themselves be a subject matter of judicial review. 

As the standard for judicial review the Court reaffirmed its reliance on 
the Basic Law as authoritatively interpreted by the Court itself. Defining 
the relationship between treaties and the Basic Law, the Court explicitly 
denied that the Basic Law could be changed, or its interpretation affected, 
by any treaty, except through formal amendment of the text of the Basic 
Law.® On the other hand, the Court considered treaties to be governed 
by the general principle that in interpreting acts of constituted organs of 
government, where several interpretations are possible, that interpretation 

is to be preferred which will allow the act to stand as constitutional. 

_ In this connection, the Court affirmed the principle of “judicial self- 
restraint,” using the English term, but also stressed the importance, when 
judicial review of a treaty was invoked, of having a judgment rendered 
prior to the treaty’s coming into force. Referring to the fact that in the 
instant case the executive completed the ratification of the Treaty while 
the issue of constitutionality was still pending, the Court observed: 


If an exceptional situation arises, as in this case, where the coming 
into force of a treaty prior to completion of the proceedings before 
the Constitutional Court appears, in the view of the executive, to be 
imperatively necessary, the constitutional organs which are responsible 
have to answer for the consequences which may possibly result. 


Turning to the merits of the constitutionality of the Basic Treaty under 
the Basic Law, the Court examined the provisions of the Basic Law re- 
lating to the status of Germany and concluded that the Treaty “could be 
interpreted in such a fashion as not to conflict with the enunciations of 
the Basic Law as explicated” by the Court. It based that conclusion on 
a detailed consideration of the Treaty and its related instruments and of 
the Basic Law. 


8 1973 Neve JUuRISTIScHE WocHENscHRIFT (NJW) 1540 col. 1. 

? As provided in Basic Law, Art. 79. 

10 Ibid., citing the Court’s decision in an earlier phase of this case, 1973 NJW 1269. 
The Court did not indicate in any way what consequences could result or in what 
manner the responsible organs—primarily, presumably, the Federal Government—would 
have to answer for such consequences. In fact, in the present case, in which the ap- 
propriate instruments were exchanged on June 20, 1973, after submission of the case to 
the Court and prior to the final judgment of the Court, no adverse consequences re- 
sulted since the Court did not hold the Treaty to be unconstitutional. 

11 1973 NJW 1540 col. 2. 
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Referring to the relevant provisions of the Basic Law,” the Court found: 


The Basic Law—and not merely a doctrine of international and con- 
stitutional jurisprudence—assumes that the German Feich outlasted 
the collapse of 1945 and perished neither with the capitulation nor 
with the exercise of foreign governmental authority in Germany by 
the Allied Occupation Powers nor at any later time... .¥ 


Accordingly, the German Reich continued to exist and to have legal ca- 
pecity, although it lacked the capacity to act for want of institutional or- 
gens. The Court cited its own consistent previous decisions 14 without 
acducing further arguments. It added that the Basic Law also provided 
ths moorings for the concepts of an all-German population and an all- 
German governmental authority and that “[r]esponsibility for ‘Germany as 
a whole rests also with the four Powers.” 15 

On that basis, the Court affirmed that the establishment of the Federal 
Republic did not create a new West German state but rather reorganized 
a part of Germany. 


The Federal Republic of Germany thus is not a “legal successor” to 
the German Reich but, as a state, is identical with the state “German 
Reich”—to be sure, as regards its territorial extent, “partly identical,” 
so that in this respect identity carries with it no claim to exclusivity. 
Thus the FRG, as regards its population and its territory, does not 
embrace all of Germany, without prejudice to acknowlecging a unitary 
population of the international legal subject “Germeny” (German 
Reich), to which its own people belong as an inseparable part, and a 
unitary territory “Germany” (German Reich), to which its own terri- 
tory belongs as a likewise inseparable part.*® 


As regards the GDR, the Court added: 


The GDR belongs to Germany and cannot be regarded as a foreign 
country in its relation to the FRG.” 


Again relying on its previous decisions,’® the Court further declared that 
the Preamble to the Basic Law, to which it ascribed legal as well as politi- 
ca significance, contained a constitutional legal command of reunification, 
but that the choice of ways leading to reunification was a matter for the 
pciitical judgment of the political organs of the Federal Republic. The 
Ccurt could step in only when an action of the political organs should 
exceed the limits of political discretion and be clearly contrary, in law or 
in fact, to reunification in freedom. In particular, the Court would have 


-2 Basic Law, Preamble and Arts. 16, 23, 116, and 146 (cited by court). 

=3 1973 NJW 1540 col. 2. In all passages quoted from the opinion of the Court, 
enmhases, parentheses, and exclamation and quotation marks are reproduced as pro- 
viced by the Court. l 

24 9 BUNDESVERFASSUNGSGERICHT, ENTSCHEMUNGEN (BVerfGE) 266, at 277 (1953 
NJW 1057); 3 BVerfGE 288, at 319-20 (1954 NJW 465); 6 BVerfGE 309, at 336 
ana 363 (1957 NJW 705) (cited by court). 

= 1973 NJW 1540 col. 2. 

=$ Ibid. 

= Ibid. 

85 BVerfGE 85, at 126-28 (1956 NIW 1393); 12 BVerfGE 45, at 51-2 (1961 
NJW 355) (cited by court). l l 
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to step in against any act by which the Federal Republic would renounce 
a legal claim (Rechtstitel) or legal position founded on the Basic Law or 
would participate in setting up a claim that might be opposed to any con- 
stitutionally established legal claim. In this connection, the Court dis- 
tinguished between the legal renunciation or abandonment of a claim and 
the decision not to make use of that claim as long as that could be done 
without the risk of forfeiting the legal claim. 

The Court then stated its ruling regarding the constitutionalitv of the 
Basic Treaty: 


The Treaty can be interpreted in such a fashion as to come into 
conflict with none of the affirmations of the Basic Law as here set 
forth. No official statement within the FRG can be understood in a 
sense that it did or does depart from this constitutional ground in 
interpreting the Treaty:1* 


In support of its ruling the Court first examined the political and legal 
context of the Treaty. Taken together with the 1970 Treaty of Moscow 
between the FRG and the Soviet Union 7° and the 1970 Treaty of Warsaw 
between the FRG and Poland,” the present Treaty, said the Court, formed 
the basis for a new policy intended to last. As a new basis, the Treaty 
necessarily contemplated many more concrete steps to be taken in the 
future, each of which would have to conform both to the Treaty and to 
the Basic Law. Furthermore, the Treaty was embedded in various other 
legal relationships, as shown in its references to the Charter of the United 
Nations and to international treaties and accords previously concluded by 
or applicable to the parties which were to remain unaffected.” Taking 
this context into account, the Court construed the Basic Treaty as com- 
patible with the Basic Law in the following terms: 


The GDR is a state in the sense of international law and, as such, 
a subject of international law. This statement is independent of any 
recognition of the GDR under international law by the FRG. Such 
recognition has not only never been formally pronounced, but on the 
contrary has repeatedly been expressly refused, by the FRG. If one 
evaluates the conduct of the FRG in the course of its policy of détente 
toward the GDR, and in particular the conclusion of the Treaty, as 
factual recognition, then it can be understood only as a factual recog- 
nition of a special kind. 


What is special in this Treaty is that it is a bilateral treaty between 
two states to which the rules of international law apply and which 
has the force and validity like any other treaty under international law, 
but between two states that are parts of a comprehensive state of all 
Germany which still exists, even though it is incapable of acting be- 
cause it is not yet reorganized, with a unitary population, within 
borders which it is not necessary here to define more precisely. From 
this there results the special legal closeness of the two states to each 
other; consistent therewith there results the provision in Article 8 [of 


19 1973 NJW 1541 col. 2. 209 ILM 1026 (1970). 

2110 ILM 127 (1971). 

22 Basic Treaty, Arts. 2, 3, and 9 (cited by court). References by the court to 
certain treaties and instruments which remain unaffected are omitted. 
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the Treaty] according to. which the two states exchange not ambas- 
sadors but permanent missions at the seat of the respective govern- 
ment; there results the peculiar ratification procedure which ends, not 
with the exchange of ratification documents involving authorization 
by the Federal President, but with the exchange of “appropriate notes” 
executed, on the part of the FRG; by the Federal Government; and 
there results, finally, the overall tendency of the Treaty to reach as 
close co-operation as possible between the treaty partners with the aim 
of improving human relations across the common borcer . . . The 
special character of the Treaty in this respect may also be suggested 
by the formula that it reguletes “inter se relations.” But it does not 
ee exclusively such relations and, therefore, does not fall out- 
side of the order of general international law; that is to say, it does 
not belong to a particular legal order of a specific character that would 
have been created only by the Treaty and limited as to subject mat- 
ter. That kind of construction is precluded by Articles 2 and 3 of 
the Treaty which expressly name the Charter of the United Nations 
as essential for the relationship between the partners. The Treaty 
thus has a double character; generically, it is a treaty in international 
law; in its specific content, it is a treaty which regulates primarily inter 
se relations. Regulation of inter se relations by a treaty of inter- 
national law can be necessary especially in the absence of a consti- 
tutional legal order, as here because of the disorganization of the com- 
prehensive state. Even in a federal union, relations between the mem- 
ber states are governed, in the absence of regulation by the federal 
constitution, by the rules of international law.?* The view that any 
“two-states model” would be incompatible with the order of the Basic 
Law is thus incorrect.” 


In further support of its ruling, the Court examined a number of particu- 
lar provisions and aspects of the Treaty and accompanying instruments. 
With regard to the constitutional prohibition of acts contrary to the aim 
of reunification, the Court cited the letter on German unity which the Gov- 
ernment of the FRG transmitted to the Government of the GDR as well 
as the Preamble to the Treaty, which it termed “a statement decisive for 
the interpretation of the entire Treaty,” °° to establish that the Treaty did 
not conflict with the constitutional command. The Treaty was not a treaty 
of partition, but could be a first step toward some variant of confederation 
and ultimately toward reunification. . 

With regard to the border between the two contracting states, which 
the Treaty confirmed as inviolable “now and in the future,” the Court made 
the following distinction: , 


There are borders of different legal quality: administrative borders, 
demarcation borders, borders of spheres of interests, a border for the 
area of application of the Basic Law, the borders of the German Reich 
as of December 31, 1937, borders under municipal constitutional law, 
and among the latter those embracing the nation as a whole and those 
separating member states within the nation (e.g, the Länder of the 


23 Basic Treaty, Preamble (6), Art. 7, and Additional Protocol (cited by court). 

24 Cf., for the Weimar Reich, 1 LAMMERS-SIMONS, RECHTSPRECHUNG DES STAATS- 
crericuTsHors 178, at 207; for the FRG, 1 BVerfGE 15, at 51 (1951 NJW 877) and 
34 BVerfGE 216, at 230 (1973 NJW 609) (cited by court). 

25 1973 NIW 1542 col. 1-2. 26 1973 NJW 1542 col. 2. 
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FRG) from each other. That Article 3(2) refers to a border of con- 
stitutional law results unambiguously from the rest of the Treaty. For 
the question whether recognition of the border between the two states 
as a state border is compatible with the Basic Law, it is decisive to 
qualify it as a constitutional border between two states whose “pecu- 
liarity” it is that they exist on the foundation of the still existing state 
“Germany as a whole”, hence to treat it as a constitutional border simi- 
Jar to those running between the Länder of the FRG.?" 


The Court found this construction of the border to be in accord with 
other specific provisions of the Treaty and declared the border “in the 
above qualification (and only in that qualification)” to be compatible with 
the Basic Law.” l 

With regard to the Treaty obligation of mutual respect for the inde- 
pendence and autonomy of each of the two states in its domestic and for- 
eign affairs, based on the principle that the authority of each is limited 
to its territory,” the Court again found this compatible with the Basic Law 
only under the interpretation that the territorial limitation and mutual re- 
spect refer to the special relationship between the two states as partial 
states within the whole of Germany. 

With regard to future admission of other parts of Germany to the area 
of application of the Basic Law,®° the Court found that the Treaty pro- 
duced no change in the legal situation. The fact that accession by the 
GDR would require a constitutional process in the GDR that was not ac- 
cessible to legal influence by the FRG did not aftect the constitutional ob- 
ligation of the FRG to keep such accession open. 

With regard to German nationality, the Court considered that under the 
Basic Law * this term meant also nationality of the FRG but that it was 
not restricted to citizens of the FRG, and that German nationality in this 
sense could not be lost through denial by any other state. The Court 
observed: : 


If the Treaty had to be understood to the effect that the citizens of 
the GDR may no longer be treated as Germans within the area of ap- 
plication of the Basic Law ... , it would be in clear contradiction to 
the Basic Law. In order to conform to the constitution, the Treaty 

. . requires the interpretation that, notwithstanding any rule in the 
law of nationality of the GDR, the FRG will treat any citizen of the 
GDR who enters the area of protection of the FRG and of its consti- 
tution as a German... like any citizen of the FRG.*? 


With regard to the constitutional duty of the Federal Government to ex- 
tend protection and care to all Germans, the Court found that the Treaty. 
did not impair the authority of the FRG to act in their behalf “within the 
area of application of the Basic Law, through all its diplomatic missions, 
and in all international bodies of which it is a member.” * 


27 1973 NIW 1542 col. 2, 1543 col. 1. 

28 1973 NJW 1543 col. 1; Basic Treaty, Art. 3(2), also Arts. 1, 2, 3(1), 4, and 6 
(cited by court), 

29 Basic Treaty, Art. 6 (cited by court). 80 Basic Law, Art. 23 (cited by court). 

81 Basic Law, Arts. 16 and 116( 1) (cited by court). 
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With regard to the legal position of Berlin, as previously defended by 
tae organs of the FRG and its Länder, the Court found the constitutional 
cuty in this respect unchanged by the Treaty, subject to the Allied reser- 
© yation applicable to Berlin and “in conformity with the Four-Power Agree- 
ment of September 3, 1971.” 34 

All the points made in the foregoing interpretation of the Treaty com- 
Elex were deemed valid also for future implementing treaties or accords 
with the GDR, and for internal acts of all FRG organs. 

The Court added some concluding observations to clarify its opinion. 
I= noted that the opinion considered the Treaty as a law enacted by the 
_ federal legislature but that it also had to stay within the “limits of treaty 
iaterpretation.” On that point, the Court stated: 


All explanations interpreting the Treaty so as to conform to the con- 
stitution can be traced back to the one fundamental dissensus which 
the Treaty itself discloses in its Preamble; the contracting parties agree 
that on the “national question” they do not agree; to quote: “without 
prejudice to the differing views of the FRG and the GDR on funda- 
mental questions, among them the national question.” In this sense 
it is thus in conformity with the particular rules for the interpretation 
of treaties that the judgment draws all consequences from that dis- 
sensus for the interpretation of the Treaty that the FRG must claim 
for itself according to the Basic Law.** 


Furthermore, in contemplation of future implementing treaties within 
tae framework of the present Treaty, the Court said: 


All explanations in this opinion, including those which do not refer 
exclusively to the content of the Treaty itself, are necessary, hence 
in the sense of the decisions of the Federal Constitutional Court are 
part of the reasons supporting the decision.** 


Finally, the Court discussed the effects of the full knowledge of the GDR 
r2garding the current proceedings in the FRG. The Court concluded: 


These circumstances serve in international legal discussion, particu- 
larly vis-a-vis the treaty partner, to give the Treaty that interpretation 
which is required according to the Basic Law. This is in accord with 
a rule of general customary international law which has significance 
in the practice of states when the question arises whether exceptionally 
one party to a treaty may claim as ann the other party that the 
latter could and should have perceived that the treaty in a particular ` 
interpretation is opposed by domestic constitutional law.* 7 
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Cn the Creation of a Just World Order: Preferred Worlds for the 1990's. 
Edited by Saul H. Mendlovitz. New York: The Free Press, 1975. 
Pp. xviii, 302. Index. $9.96. 


Footsteps Into the Future: Diagnosis of the Present World and a Design 
for an Alternative. By Rajni Kothari, New York: The Free Press, 
1975. Pp. xxiii, 173. Index. $8.95. 


A Study of Future Worlds. By Richard A. Falk. New York: The Free 
Press, 1975. Pp. xxxiv, 506. Index. $15.00. 


Since the mid-1960's, a concerned group of scholars has met periodically 
tc discuss the means for attaining a more just and more desirable world 
polity. This transnational research program, aptly named the World Order 
Models Project (WOMP),? has sponsored a series of proposals entitled 
“Preferred Worlds for the 1990's.” These three volumes are the ia 
o: this ambitious effort in futuristic thought and design. 

Throughout each of these studies runs a common theme: to Jei 
what methods mankind should employ to avert further planetary degrada- 
tion in the political, social, economic, and ecological spheres of human 
existence. The relative priorities assigned to different values (and, conse- 
quently, to disparate goals) by these scholars make each work noteworthy 
- a: a cultural symbol in its own right. Nevertheless, by reading these three 
velumes, the reader is able to appreciate the complexities and nuances in- 
valved in rethinking the pattern cf international relations. 

Precisely because it is a compilation of the proposed alzernative world 
models suggested by authorities from Africa, India, Latin Arnerica, Western 
Europe, the United States, and the People’s Republic of China, Professor 
Mendlovitzs volume has the most concise and balanced approach. Con- 
stler, for example, some pertinent perspectives and preferred strategies put 
fcrth by representative contributors: 


Professor Ali Mazrui (Africa) advocates undertaking a “search for human 
censensus’ via cultural convergence. To facilitate such a transition, insti- 
titional processes would be activated for encouraging linguistic identity, 
regional cultural homogeneity, and the adoption of world order values by 
national cultures. In short, the premium would be placed on world cul- - 
t.ral integration. 

Professor Gustavo Lagos {Latin America) asserts that the emergence of 
superpower states (viz, the United States and the Soviet Union), with their 
techno-economic predominance, has entailed widespread dependence and 
irferiority for the rest of the world community, This, in turn, has precip- 


1 See generally, The World Order Models Project: Projections for the Future, Proc. 
AZIL, 66 AJIL (No. 4) 244-78 (1972). 
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itated a condition of international deterioration, or atimia. What is needed 
for the future, he asserts, is a “revolution in being,” earmarked by values 
such as the creation of “multidimensional” man, a “dialogic” society, uni- 
versal participation, egalitarian income distribution, and a more acute sense 
of rationality. 

From Western Europe's viewpoint, Carl-Friedrich von Weizsäcker stresses 
that the paramount goal is for man to achieve his “self-realisation.” On 
another plane, Japan’s able spokesman, Professor Yoshikazu Sakamoto, dis- 
cerns three basic trends in today’s international milieu: depolarization, de- 
nationalization, and increasing interdependence. Proper management of 
these processes, he believes, should be assumed by the UN system and 
aimed toward programs of community-building and socio-economic better- 
' ment. 

As presented by Professor Paul T. K. Lin, the Chinese proposal artic- 
ulates a future world order based on a trio of primary philosophical values: 
people-oriented development, sustained by a people’s regime; an ethic re- 
quiring service to the people; and the achievement of human self-reliance 
and personal autonomy. In other words, the Chinese favor a mode of 
future development that is projected toward the people, rather than toward 
nationalistic or power-seeking considerations. 

Although condensed versions of the Indian and American alternatives for 
world order are also included in the Mendlovitz edition, more elaborate 
treatments are respectively provided by the Kothari and Falk studies. 

As prescribed in Footsteps Into the Future, the multistate international 
system should be reduced to 20-25 geopolitical units and have “justice” as 
its operational value. The chief objective of technology would then be to 
strive for a situation in which “production is not only mass production . 
but also production by the masses” (p. 44). Interestingly enough, the 
Indian perspective accepts the impracticality of the Third World's achiev- 
ing technological and economic parity with the industrialized nations, al- 
though minimum conditions of material welfare for all mankind must be 
‘attained. With respect to controlling violence, Professor Kothari concludes 
that the solution lies in greater interdependence; ie., decentralization of 
modern society will serve to promote more rapidly. and effectively the 
dignity and autonomy of the individual. 

Professor Falk’s Study of Future Worlds is the least philosophical of these 
volumes but shows the most sophisticated functional analysis and the most 
extensive scholarly documentation. Falk perceives that integral to the 
WOMP/USA model for world order are four goal-values: to minimize 
large-scale collective violence; to maximize socio-economic well-being; to 
maintain and rehabilitate ecological quality; and to realize fundamental 
human rights and conditions of political justice. The feasibility of reach- 
ing these goal-values is described in a series of nine model-images, from 
which the most positive elements are systematically extrapolated and in- 
corporated into a composite “preference model.” Professor Falk provides 
an evaluation of the global economy as a significant world order dimension, 
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as well as a discussion of the critical responsibility which the United States 
will have to bear internationally in the post-Vietnam era. 

On the whole, these three volumes are welcome and significant contribu- 
tions to the growing body of world order literature. Admittedly, in the 
Mendlovitz and Kothari studies a proclivity for philosophical rumination 
to the exclusion of legal analysis is often evidenced; in the Falk volume, 
the emphasis likewise is on policy analysis and historical example. Yet, | 
these are not faults of the treatments themselves; instead, they are char- 
acteristics of the experimental nature of the tools used in deliberate futur- 
istic prescriptions and designs, 

For scholars, jurists, and political scientists, the WOMP studies will prove 
to be stimulating and thought provoking. At the very least, the authors 
convincingly demonstrate that man is not content with his present world 
order. Furthermore, they underline the fact that mankind’s predicament 
is not going to be alleviated unless a universal, cooperative effort is 
launched. The WOMP participants have made a bold beginning on this 
undertaking. 


CHRISTOPHER C. JOYNER 


Law and Civil War in the Modern World. Edited by John Norton Moore. 
Baltimore and London: The Johns Hopkins Waivers Press, ‘1974. 
Pp. xxv, 648. Index. $8.95. 


As stated in the acknowledgement, this book “is the culmination of the 
Civil War Project” of the Panel of the American Society of International 
Law on the Role of International Law in Civil Wars. It is not an exhaus- 
tive study and its title may be misleading for that reason; but it is, never- 
theless, a scholarly work on the perplexing problems of permissible and 
impermissible intervention. 

Prominent talent from the disciplines of ie history, and political science 
is aligned for concise exposition of various views as to the role of law and 
institutions in the context of “civil war.” The list of contributors is im- 
pressive and: this work should be read for insights, comment, and new 
analyses concerning legal process in an interventionary setting. Traditional 
foci on “intervention” are related to problems of increasing social violence 
amid resource scarcity and denials of basic human rights and self-determi- 
nation of peoples in the “modern” world, a changing complexity. which 
increasingly reeks of dictatorship and shatters Maginot hopes for long-term 
stability. The work’s major contribution is its concise examination of in- 
terventionary processes in view of present norms, context, and trends with 
valuable methodologic insights. Nevertheless, the title is presumptuous. 
No single volume could adequately address the issues raised, and the reader 
should not expect an exhaustive treatment. 

Appellations aside, there is little to fault in this work except that Pro- 
fessor Moore should have aimed at a more comprehensive coverage. The 
first section offers an excellent overall framework for inquiry with signifi- 
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cant supplementation provided in a second section on the relevance of 
theories concerning violence in a changing social process and systemic 
conditioning factors. Other parts of the book address domestic legal pol- 
icies and factors which might condition the decision to “intervene,” the 
permissibility of humanitarian intervention in the face of serious and sub- 
stantial deprivations of human rights or the intertwined right of peoples to 
self-determination, the growth and significance to law and world public © 
order of private armies, the important question of authority as it relates to 
revolutionary legitimacy, communist perspectives on internal violence and 
intervention (viewed from the outside), UN functional capacity and prac- 
tice, the relevance of regional arrangements, and comment on the applica- 
bility of the law of armed conilict to cases of “civil war.” Again, if there 
is a major fault, it is that almost every section and contribution could be ex- 
panded, and greater inclusivity of perspectives could have been attempted. 

A related disappointment is the insufficient use in other sections of the 
rigorous intellectual framework set out in the first several selections. For 
example, whether or not space was a problem, the reader is only teased by 
very general and, considering other published works available, relatively 
unimaginative treatment of the complex problems inherent in attempts to 
regulate internal armed conflict by rules set out in a piece of paper signed 
by states. No systematic concern is shown for previous prescriptions (such 
as the customary Lieber Code of 1863, which was a product of civil war 
and a precursor to codifications that would also apply to wars between 
states), general human rights law, myths and ideological perspectives in- 
herent in insurgent-guerrilla warfare which permeate debate about the 
process and efforts to write a useful protocol to the Geneva Conventions 
applicable to such conflicts, the numerous legal policies at stake, condition- 
ing factors, systemic features, and implementary needs, functions, and pos- 
sibilities. A more detailed and useful approach might have addressed more 
fully the systemic needs and functions at sub-United Nations or subregional 
levels with attention directed to the roles of private or nongovernmental 
groups and their interactions, the failures and relevance of the International 
Committee of the Red Cross (ICRC), the growing relevance of institu- 
tional and other patterns of resource management and manipulation, and 
technological factors that have not only made “intervention” and “best 
interest’ promotion more feasible, and in.some cases desirable, but also 
more significant and, in some cases, more deadly. 

The title imposes and distorts, since the book is neither comprehensive 
nor, from a methodological viewpoint, sufficiently integrated. And al- 
though it claims to seek desirable “multidisciplinary and cross-national 
analysis,” there is a notable Jack of Third World, actual communist, mil- 
itary, NGO, and numerous other types of perspective. This is not the 
work on revolutionary and counterrevolutionary violence, as footnotes, crit- 
ical comments, and the bibliography suggest. And a few of the contribut- 
ing comments are blatantly wrong or made without sufficient attention to 
clashing perspective and practice. It is not the end of inquiry but an im- 
portant beginning. It poses significant questions; provides useful insights 
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into fact and law; and stimulates thought about some of the most pressing 
problems for free-world, communist, and other groups snared in or provok- 
ing the evermore frequent, spiraling tragedy of social violence in an inter- 
dependent world. 


Jorpan J. Paust 


International Courts and Contemporary Conflicts. By R. P. Anand. New 
York: Asia Publishing House, 1974. Pp. xii, 479. Index. $17.50. 


This book on international arbitration and adjudication covers ground 
familiar from the writings of such-authors as Ralston, Moore, Simpson and 
Fox, Hudson, Rosenne, Jenks, and others. On contemporary conflicts there 
is the usual smorgasbord of East-West and North-South issues as they ap- 
pear in the context of formal precesses of dispute settlement. The material 
is spread predictably over the following chapters: Introduction, Historical 
Review, Organization of International Courts, Composition of Courts, Juris- | 
diction of International Courts I and II, Factors Affecting Past Practices, 
International Courts and Applicable Law, and Conclusion. 

The conclusion suggests a guarded pessimism, e.g. “deeper reflection 
shows that [peace under law] sometimes invites merely daydreaming,” and 
“judicial procedure cannot... be a substitute for war.” Indeed, “the 
authoritative declaration of legal rights and wrongs may even impede 
settlement by encouraging rigidity . . . [instead of] political compromise.” 
But courts have a function in minor disputes: “they can help create a law- 
habit among states and make an atmosphere of peace.” To fulfill that 
function better, there should be some changes in international courts and 
in the law they apply: (1) The ICJ should have “regional benches” and 
other special chambers and “some appellate or revisional precedure.” (2) 
Reservations regarding the Optional Clause should be restricted in content 
and time to a few standardized types, and the clause itself should be “an 
integral feature of... . large-scale international development schemes.” 
(3) “Every attempt . . . should be made to clarify, reformulate, or if pos- 
sible, codify the principles of international law.” (4) International law 
must change to reflect the aspirations of the “majority of . . . poor . 
states [in] world society,” “law without growth is dead wood” and “inter- 
national law must be developed and modified according to the changed 
circumstances.” Finally, the last paragraph of the conclusion begins and 
ends as :ollows: | 


We are convinced that, in ois of all its imperfections, the better order 
called peace can be and in fact should be built by law in all its ramifi- 
cations. This, to our mind, is the line of least resistance. ... We 
must use courts for the development and application of law as much 
as possible. They will not do miracles, but they are certainly capable 
of strengthening peace in an infinity of ways.* 


Obviously, the themes are familiar, and so is the approach. The sources 
are largely secondary and also familiar to professionals in the field. Some 


- 1 All quotations are from pp. 436-41. 
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passages here and there are useful reminders of facts and ideas that have 
been crowded off the center of professional interest in recent years, 2.g. dis- 
cussions during both world wars about postwar judicial institutions, the 
coexistence of judicial institutions with those for conciliation and arbitra- 
tion, and quasi-judicial dispute-settlement procedures in several Specialized 
Agencies of the United Nations. But none of this is really new. 

There are frequent references to the attitudes of ex-colonial states toward 
international law, as might be expected of an author who has written ex- 
tensively on this subject and is the director of the School of International 
Studies at Nehru University in New Delhi. The treatment is more broad- 
minded than is usual for this genre. Merits and demerits are scattered 
around the globe, with no claim that the new states have innovative ideas 
about international law. What the new states want is not a new interna- 
tional law but a global redistribution of income. That, too, is not new and 
the author does not state it quite so bluntly, but compared to some other 
writings by international lawyers from poor countries this book has a re- © 
freshing candor about it. The author steers pleasantly. clear of the accusa- 
tory tone of other writers on this topic, and he does not indulge in self- 
righteous lectures on the moral superiority of international politics among 
poor countries. 

All in all, this is a sensible book, well researched, well organized, and 
well written. What is not so clear is its purpose. It is not a typical text- 
book for students, and yet it says little that would be new to teachers of 
international law. It is a statement of what one distinguished scholar finds 
most interesting about international courts and conflicts. 


Peter H. Ronn 


| The Strategy of Treaty Termination. By Arie E. David. New Haven: 
TA University Press, 1975. Pp. xviii, 324. Appendices. Index. 
0.00. - 


The strategies used by states in conflicts arising from claims of treaty 
termination are the focus of this book written from a social science per- 
spective. Traditional legal principles applicable to such controversies are 
viewed as being too simplistic, since they concentrate upon the direct and 
immediate confrontation of the parties. Here attention is drawn to the 
subtle nuances of ordering which the actual bargaining processes may 
reveal. 

The book is divided into four parts. There is a general review of the 
problem of unilateral termination in modern international law in which the 
doctrinal opposition of pacta sunt servanda and rebus sic stantibus is given 
appropriate attention. This is followed by a section entitled “The Decision 
Making Dilemma” in which the difficulties of communication arising out 
of a demand for termination are examined and the possible advantages and 
disadvantages of negotiation carefully assessed. The overall objective in 
such exchanges is to move into bargaining positions which can lead to 
mutually acceptable outcomes, but the range of options open to the ad- 
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versaries can escalate the conflict. Even if the parties have initiated a 
Largaining process in a genuine attempt at settlement, conflicts about ter- 
mination can overexpand and produce greater tensions, thus the appro- 
priate focus of Part Three—an examination of “Patterns in Formal Rule 
-and Effective Decision.” This is followed by a final section in which a 
wider jurisprudential framework is articulated. 

Some of the rules dealing with treaty termination in the Vienna Con- 
vention on the Law of Treaties are evaluated by the author in light of 
the realities of strategic bargaining. Articles 65 and 66 are criticized as 
rot being sufficiently tuned to the dynamics of conflict concerning termina- 
ton. Effective bargaining outside a conference room is unregulated by 
the conflict settlement machinery in the treaty, and the independent de- 
cisions made by the parties can lead to outcomes which, he observes, are 
_ Lkely to be more viable than formal legal recommendations offered by an 
ed hoc conciliation commission, The responses authorized by the Conven- 
tion with respect to violations are criticized for confining the. range of 
logitimate reactions too narrowly. It is argued that a normative relation- 
ship between the adversaries can be developed within a broader frame of 
permissible reciprocities. 

The primary difficulties with this book flow from its sociological orienta- 
fion. The premise is that the strategic bargaining sequences which parties 
f a controversy about the termination of a treaty adopt are of determina- 
five jural value. The methodology does not make actual behavior the 
sole criterion of lawfulness. For purposes of evaluation certain principles 
ere evoked which are of an independent legal character. There is a strong 
preference for persuasion over coercion, an insistence upon authentic 
choice, and a reliance upon rules of restraint and balance to temper the 
impact of the strategies employed by the parties to such controversies. 
Nevertheless, the preference given to actual bargaining over legal rules 
beads the author to take positions upon the lawfulness of behavior which 
¿re at best questionable statements of international law. 

The formal legal criteria relevant to treaty termination are misleadingly 
presented. Except for the references to rebus sic stantibus, the impression 
given that under established international law unilateral termination is 
~vrongful. The author’s position is that lawfulness is more properly judged 
in terms of mutually satisfactory outcomes reached through the utilization — 
af treaty termination strategies. But doctrine, state practice, and Article 
26 of the Vienna Convention recognize that unilateral termination may be 
‘mplied from the character or nature of a treaty. Treaties of alliance and 
commercial and trading agreements are the usual examples. Since the au- 
thor often relies on these types of treaties to illustrate his own general 
-hesis, the failure to take the full legal criteria into account is serious. The 
cncomplete presentation of existing legal doctrine makes the disparity be- 
-ween formal rule and actual conduct appear to be more extreme than is 
-n fact the case. 

The provision on peaceful resolution of disputes in Article 65(3) of the 
Vienna Convention makes reference to the modalities of settlement con- 
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tained in Article 33 of the UN Charter. The Vienna provision is charac- 
terized as “having sails but no anchor” (p. 161), since no indication is 
given of which method should be given priority in the solution of termina- 
tion conflicts. Yet General Assembly Resolution 2625(XXV) on the Prin- 
ciples of Friendly Relations expresses as a principle of international law 
the obligation not only to seek an early and just settlement of international 
disputes according to the means enumerated in Article 33, but also that 
in the event of failure to reach a solution by any of the specified means, 
there is the further duty to continue to seek a settlement by other peaceful 
-means which the parties may agree upon. 

The views expressed on the content of good faith in the international 
law of conflict settlement are also debatable. Interesting analogies are 
drawn from the municipal law of labor relations, but direct sources of 
international principle, such as those articulated in the North Sea Con- 
tinental Shelf cases, are ignored. The focus upon actual practice leads the 
author to suggest that the normative content of good faith is to be ex- 
tracted from reciprocal practices of states engaged in controversies over 
termination. Yet this fails to take into account the structure of dispute 
settlement elaborated in the Vienna Convention. Certainly an important 
element of good faith consists in the willingness of states to accept the 
obligation of submitting a dispute concerning unilateral termination ‘to 
impartial third party machinery and also to weigh seriously any recom- 
mendations which may be forthcoming. 

In spite of these limitations, The Strategy of Treaty Termination is an 
interesting study of a subject of great importance. Insights and arguments 
are well organized, and the sociological perspective is expressed in a clear 
and coherent fashion. There is a commendable grasp of both historical 
and contemporary material relevant to these kinds of disputes. Chapter 
Nine, on “Reprisals and Retaliations,” contains many fresh insights and 
creative doctrinal proposals. The final chapter contains persuasive recom- 
mendations for keeping actions and reactions of the parties to such contro- 
versies in a reciprocal equilibrium in order that the deeper communal bonds 
between nations may be strengthened. 

Cornetius F. Morey, JR. 


Otnosheniia mirnogo sosushchestvovaniia i mezhdunarodnoe pravo (The 
Relationships of Peaceful Coexistence and International Law). By 
IL I. Lukashuk. Kiev: Izdatel’stvo Ob’edinenie Vishcha Shkola; 
Izdatel’stvo pri Kievskom Gosudarstvennom Universitete, 1974. Pp. 
207. 90 kopeks. | 


_ Declaring that the future belongs to socialism, I. I. Lukashuk, Professor 
of International Law at Kiev University and often Ukrainian representa- 
tive in the Sixth Committee of the United Nations General Assembly, 
argues that socialist states have a special responsibility to use international 
. law as a tool to reorganize mankind. He sees reorganization as needed to 
keep abreast of advances in the development of productive forces, science, 
and technology. | 
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In this militantly worded volume, Lukashuk deplores the absence of a 
scientific approach in the work of most international law writers of the 
West, quoting several of them to demonstrate that chaos predominates in 
the thinking of most internationalists. His remedy is to evolve a theory: 
lawyers must produce for themselves a scientific explanation of the course 
of international relations, then predict on the basis of the theory where in- 
ternational relations are heading, and finally use international law as a 
tool to move things in a direction deemed advantageous to the author. The 
Yale School, led by Myres McDougal, catches his eye with some favor be- 
cause it tries to be scientific in developing a theory, although he thinks its 
efforts woefully inadeqrvate because it avoids introducing the class ap- 
proach into its analysis of “values.” Although he seems to think this omis- 
sion intentional, as proved by McDougal’s open declaration that he is try- 
ing to analyze and ultimately to mold a law advantageous to the West, he 
evidences a shadow of respect for this scientific pioneer and for his forth- 
right statement of the purpose of his operation. 

Lukashuk finds Western scholars at a loss in their search for a theory 
that will help them predict the future because they are usually unrealistic 
in considering the future of the socialist states. He ridicules the two ex- 
treme positions: that of those who expect the Soviet Union still to collapse 
with time and that of those who expect a “convergence” to dissipate the 
contrasts between East and West. He calls this second group “utopian.” 
He praises Oliver Lissitzyn as realistic in arguing that the Soviet Union 
is here to stay and urging Western lawvers to get on with discussion of a 
legal system to make collaboration between East and West possible. 
Lissitzyn does not receive total praise, however, because he sees a law of 
peaceful coexistence as second best, ranking behind a system of accom- 
modation which would avoid ideological struggle. To Lukashuk ideologi- 
cal struggle and peaceful coexistence are desirable, and he wishes Western 
scholars could bring themselves to accept both the idea and the term. 
He wants them to stop trying to create some other concept which cannot 
but be utopian. On this score Lukashuk likes the late Quincy Wright's 
work because he avoids debate and propcses a program of specifics which 
Marxist~Leninists could accept as a program of action. 

Lukashuk is proud of the Soviet contribution to the development of in- 
ternational law. He sees the many recent resolutions of the United Nations 
General Assembly as acceptance of these innovations and as the most au- 
thoritative source for prediction of future trends in international law. He 
is cheerful about the rcle of scholars in the developmen: of law, saying 
“Never before in history have scholars occupied such an influential 
position.” | 

Lukashuk’s monograph is clearly written in response to the Communist 
Party’s call for continuing ideological struggle within the framework of 
peaceful coexistence. Some Western readers will still bridle when told 
that ideological struggle is desirable and progressive, for they have long 
hoped for more: relationships that move beyond struggle to peaceful co- 
_ operation. Further, mest Western scholars who find themselves charac- 
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terized as “imperialist” in Lukashuk’s book will resent this link of their 
names with a term that relates to states bent upon colonization. It would 
be hard to find a Western international lawyer today who wishes to defend 
colonialism and the nineteenth century law that supported it. Some of 
the heat would go out of international relations if in the spirit of détente 
the word “imperialist”? could be dropped from the vocabulary of Soviet 
critics of Western scholars. 


Jonn N. HAZARD 


Aktual nye problemy teorii mezkdunarodnogo prava (Current Problems of 
the Theory of International Law). By D. B. Levin. Moscow: Izdatel’ 
stvo Nauka, 1974. Pp. 264. I rouble 12 kopeks. 


Soviet international. lawyers show themselves in their monographs to 
be intrigued by what they should write about the impact of Marxist doc- 
trine on the practical decisions that need to be made to encourage preserva- 
tion of peace in our complex world. Dr. D. B. Levin of the U.S.S.R. Acad- 
emy of Sciences’ Institute of State and Law focusses on four current prob- 
lems: (1) what is the nature of law governing relationships between East 
and West; (2) have the Marxist states created a new law to govern their 
-own mutual relationships; (3) can generally recognized international law 
be held to predominate over the municipal law of a socialist state; and (4) 
are former colonies bound by international law norms when they gain inde- 
pendence? Dr. Levin treats all questions with erudition and moderation. 

His first theme has been a focal point of theoretical dispute for decades. 
E. A. Korovin argued soon after the Soviet Government ceased rejecting 
international law that, although the law of the 1920s indubitably reflected 
the capitalist class aims of those who had created it; the fledgling Soviet 
Union could not but rely upon it to protect itself. He gave it the name 
of “law of the transitional period.” After years of debate, Dr. Levin 
concludes that generally recognized international law is “neither bourgeois 
nor socialist, but is of a traditional democratic character which guarantees 
the presence in the international arena of states of the world-wide socialist 
system.” He finds that contemporary international law reflects the interests 
of three groups: (1) the peoples of socialist states, (2) the national libera- 
tion movement, and (3) the popular masses of capitalist states with whom 
the ruling classes of capitalist states have to reckon (p. 121). In short, 
contemporary international law is a law of peaceful coexistence in which 
class struggle continues but without breaking out into war. Dr. Levin 
seems to feel it necessary to question what Marxism requires in characteriz- 
ing law, but he evidences his major concern with practice. Doctrine is 
given a back seat, although it may still thrust itself sufficiently forward to 
stimulate ideological struggle. 

As to the nature of law governing relationships between Marxist states, 
Dr. Levin reports the emergence of two points of view among Soviet 
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scholars: (1) the infusion of new content into old forms occurs when in- 
ternational law norms are utilized to govern relationships, but the old 
forms remain unchanged; and (2) the infusion has transformed the old 
forms to create new socialist principles. This debate occurred in the 1930s- 
when the Pashukanis school was faced with the problem of determining 
whether a new Soviet law had been brought into existence or whether the 
Soviet law codes were only bourgeois forms carrying socialist content. 
Dr. Levin associates himself with the second view (which also triumphed 
in the 1930s with regard to municipal law). His. discussion of the prob- 
lem will help to clarify the issues debated in this Journal some years ago 
as to whether Soviet scholars were claiming that a new international law 
was coming into existence. Dr. Levin thinks that the better view is that 
such a law has been brought into existence, certainly by the norms created 
by Marxist states dealing with each other and also probably when they use 
in those. relationships norms selected from the traditional body of interna- 
tional law. 

As to the long-standing debate between monists and dualists, Dr. Levin 
rejects the traditional position of each school, saying that both branches 
of the dualists are too narrow and dogmatic in their arguments, while the 
monists are antiscientific and serving the interests of imperialists. Dr. 
Levin says the only reasonable approach is to recognize the link between 
international and municipal law, and to agree with the dualists that the 
systems are independent and not subordinate one to another; but that one 
cannot establish a complete dissociation between the two. He sees no 
need for maximum conformity between the two and argues that if a col- 
lision between the two looms, the jurist must seek to avoid it, and if it 
occurs, to overcome it, realizing that peaceful coexistence is impossible 
unless the norms of international law are maintained (p. 210). He declares 
that the conflict must be resolved in favor of. the international norm, but 
with full consideration of the interests of the states concerned. Presuma- 
bly, he is thinking of the process used by an arbitrator who tries to preserve 
the law of the contract but comes as closely as possible to giving satisfac- 
tion of both parties. 

As to former colonies and their obligations, Dr. Levin cites with approval 
socialist authors who argue that to preserve peaceful coexistence former 
colonies must adhere to the jus cogens. As to the jus dispositivum, he 
agrees with jurists who declare that the statesmen of the new state have a 
choice of the norms they will inherit from the past, but they must notify 
others of their decision. If they remain silent, others have the right to 
assume they will adhere in practice to the generally accepted norms. 

Dr. Levin’s monograph is attrective because it takes a practical position 
on debated issues. Would that Marxists could stop emphasizing ideological 
struggle which puts listeners on the anxious seat and prepares them to 
support measures which do not suggest continuing peace. Ideological strug- 
gle creates fear of conflict, while peace requires confidence in the future. 


Joan N. Hazard 
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` Derecho Internacional Público (4th ed.); Tratado General de Organización 
Internacional (1st ed.). By M Modesto Seara-Vazquez. México: Edi- 
torial Porrúa and Fondo de Cultura Económica, 1974. Pp. 329 + 207. 
Appendix. Index. Pp. 1066. Appendix. Index. 


Professor Seara-Vazquez contributes two excellent works to the teaching 
of international law and the law of international organization. His 4th 
edition of Derecho Internacional Público is a much improved and abun- 
dantly supplemented version of the previous editions. Written to be a 
teaching tool in Latin American countries, almost two-fifths of the book is 
devoted to constitutional provisions of Ibero-American countries. 

This book is a treatise, not a selection of cases and materials in the pat- 
tern more familiar to U.S. lawyers. Following the Continental and Latin 
American theory of exposition, the author covers his selected areas with | 
a “pyramid system” and discusses each subject chronologically. The trea- 
tise starts with the sources of international law, and goes on to international 
organizations, friendly relations (both conferences and organisms), sov- 
ereignty, peaceful solution of crisis, international responsibility and claims, 
and lastly, the law of war. The authors selection of topics is excellent; 
each is discussed as a matter of international law and also in reference to 
the science of law. An innovation is a list of pertinent legal terms with 
their definition. Subtopics such as the law of the sea are dealt with pre- 
cisely and extensively. There is an excellent bibliography in four lan- 
guages. Footnotes are lacking; we are told the publishers so required. 
Notably absent also is a treatment of the Jaw of self-determination. and 
study of cases such as Cuba, the Dominican Republic crisis of 1965, Suez, 
etc. However, this 4th edition is, by far, the best Spanish language text- 
book on international law today. 

Tratado General de Organización Internacional deals in detail with the 
inner world of international organizations, from the United Nations and 
its organs to the Nordic Council. It includes many cases of international 
relations. It is evidently designed as a teaching tool in advanced inter- 
national law courses. The extensive material would require a year course, 
which is usual in Spanish speaking countries. 

This reviewer believes this book to be best suited as a general research 
tool and a manual for foreign service students and diplomats. As a class- 
room textbook and practical in-depth discussion manual, it is lacking in 
the fields, among others, of self-determination and natural resources law. 
The author skips these in both books, although he goes into “apartheid” 
and the role of the ICJ in Namibia (South West Africa). The problem is 
thus a matter of selection and this reviewer feels that the selections were 
unfortunate. Another unjustified absence in a Latin American textbook ` 
is a discussion of the Panama Canal, the present negotiations and their out- 
come. The author has clearly avoided some subjects and problems. 


ANTONIO. FERNÓS 
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Das Reziprozititselement im Zustandekommen vilkerrechlicher Verträge. 
Schriften zum Völkerrecht, Band 23. By Bruno Simma. Berlin: Dunc- 
ker & Humblot, 1972. Pp. 347. Index. DM 68,60. 

This is the second book by the author dealing with reciprocity as con- 
stituent element of rules of international law. The first: Das Reziprozitét- 
selement in der Entstehung des Volkergewohnheitsrechts* treated the cus- 
tomary law aspect. An essential feature of both books is the interdisciplin- 
ary approach which draws on other social sciences, and sociology, socio- 
psychology, and cultural anthropology in particular, in order to deepen the 
perception of the subject. 

Dr. Simma’s methodological endeavor shculd be seen in the wider context 
of a movement among younger scholars of international law to unlock the 
cage in which legal positivism (natural law thinking never had that fault) 
of the late 19th and earlier half of the 20th century (culminating probably 
in Hans Kelsen’s Pure Theory of Law) had locked European legal thinking, 
thereby impairing its capacity to understand the true function of law in 
international society. It is, therefore, pointless to judge a new methodologi- 
cal approach by old standards and to criticize it in terms of legal positivism. 
What is gained by calling an interdisciplinary approach pejozatively “Meth- 
odensynkretismus”P A method, or a plurality of methods for that matter, 
cannot be judged by the criterion of right or wrong; it can only be judged 
by its results. The only relevant question is therefore nct whether Dr. 
Simma’s method conflicts with established methods, because this is his 
very aim, but whether the new method permits a better insight into in- 
ternational legal relations. And in the considered opinion of the present 
reviewer that is what the book under review does. That does not mean 
that the method is perfect or that the approach is fully developed and set- 
tled. Yet the very attempt to break loose from traditions and to open up 
new horizons by linking legal thinking to the mainstream of the social 
sciences deserves praise. 

It appears from the author’s analysis that the principle of reciprocity is 
well suited for exploring the decentralized norm-creating process, be it 
by custom or treaty, regulating relations between the parties, because 
material reciprocity is paramount there. It is less satisfactory for an en- 
quiry into those parts of international relations in which a partial socializa- 
tion, the “institutionelle Entlastung” of Schelsky (pp. 21-22), is taking 
place. Hence the authors explanation in terms of reciprocity of conven- 
tions that are not implemented in the relations between their parties but 
rather set standards for the treatment of persons under their jurisdiction is 
strained and stretches the notion of reciprocity to the limit of its ordinary 
meaning. Although Dr. Simma at one point (p. 194) admits that there is 
“a certain justification” for calling them objective treaties, he later argues 
against their objective character by referring to the interests of the parties 
in “keeping step with like-minded States” (p. 205), erent rather confirm- 
ing than denying their objective character. 

That Dr. Simma is aware of the dilemma is shown by one of his final 


1 Reviewed at 67 AJIL 381. (1973); see also the author’s reply, id. 758. 
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chapters (“Reziprozitét contra Kooperation und Solidaritat,” pp. 296-307), 
in which he reverts to the question. The present reviewer, for the afore- 
mentioned reasons, is unconvinced by the concluding remarks of that chap- 
ter “that the principle of reciprocity effects all international law albeit in 
nuances and with differentiations” (p. 307) and hopes that the author may 
bring his many talents, in particular his great analytical power so clearly 
demonstrated in the book under review, to bear again on this problem in 
order to perfect his theory in this respect. 


KARL ZEMANEK 


International Concern with Human Rights. ae Moses Moskowitz. Leiden: 
A. W. Sijthoff; Dobbs Ferry: Oceana Publications, Inc., 1974. Pp. ix, 
239. Index. Dd. 45,00, $19.75. 


The great challenge to lawyers has always been to reconcile the irrecon-. 
cilable. In this scholarly critique Moses Moskowitz considers some of 
society's competing values in explaining why the United Nations has been 
so ineffective in discharging its mandate to encourage and promote re- 
spect for human rights. Apartheid and discrimination, outlawed in prin- 
ciple, find sanctuary behind the hallowed precept of nonintervention. Self- 
determination confronts the equally valid concept of territorial integrity. 
“Invariably,” says the author, “international concern with human rights is 
positioned in direct confrontation with the political, economic and social 
organization of the state” (p. 117). He calls upon the legal profession, 
scholars, teachers, poets, and philosophers to join in creating a new self- 
fulfilling international ethic in which the individual becomes the central 
focus of all international endeavor. | 

Drawing heavily upon official UN documents, Moskowitz describes the 
inadequacies of the underlying assumptions and the insufficiency of the pres- 
ent goals of the United Nations. He accuses the world body of expedi- 
ency in dealing with the surface of problems while leaving untouched the 
causes beneath. He dissects and deplores the timid UN approach to re- 
liably attested gross violations of human rights in Hungary, Biafra, Pakistan, 
Uganda, Iraq, the Philippines, Greece, Northern Ireland; Sudan, Indonesia, 
and elsewhere, and concludes that only when the political situation is 
expedient does the United Nations seem to act. The salient reality, says 
the author, is that the world is still too tightly gripped by its old customs 
and tenets. The United Nations, exploited by. opportunism, is hostage to 
the past and pawn to- international politics. 

The author recognizes that until there is machinery for effective en- 
forcement of human rights the international commitments will be violated 
in letter and spirit, but he remains skeptical about the utility of new laws 
and procedures alone. He finds the law too uncertain and formalistic and 
its practices too far removed from the administration of justice. Law is 
also considered inadequate to defend most economic, social, and cultural 
rights or to intervene effectively in conflicts between societies with differ- 
ing values and perspectives. Nor is it enough, says Moskowitz, for the 
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United Nations simply to react to known abuses of human rights. Just 
as the concept of social welfare was invented and finally accepted, the 
world body must help to create a new dynamic order of priorities. 

In this challenging and penetrating analysis, international concern with 
heman rights is seen as a continuous historical process which has vacillated 
or been thwarted in its progression because the assumptions, Drinciples, and 
okjectives which form its essence and which give it cohesion have rarely 
been grasped. Moskowitz calls for a continuing public debate, which he 
is convinced will lead to acceptance of his conclusion that international 
concern with human rights is the most effective means for adjudicating be- 
. tween the multifarious and conflicting ways of life. In his view, the ulti- 
mate goal of all economic, cultural, and social development must be the 
evolution of human personality and dignity. He is realistic enough to 
acmit that at present there is no prospect that the international community 
can effectively interpose itself between the citizen and his government, 
but he is idealistic enough to urge that all who are concerned with human 
rights unite to form a climate of universal thought which, by its inspiration, 
will generate the authentic concern on which the fate of mankind depends. 

If the reader is tempted to conclude that Mr. Moskowitz is a Utopian 
drzamer who has ignored his own perception that idealism is a captive of 
pclitical reality, he should pause to scan the historical record of human 
rights. Magna Carta in 1215, the American and French Revolutions of the © 
1&h century, the humanitarian interventions of the 19th century, the formu- 
la-ion at the Nurnberg trials that a state’s inhumane abuse of its own citi- 
zens may constitute a crime against humanity, the acceptance of an Inter- 
netional Bill of Rights, and the existence of international ccurts of human 
rights where citizens may call governments to account are all realities 
waich, however imperfect, were unthinkable to preceding generations. 
Centuries are only specks of time in the evolution of great social move- 
m=nts. We live in a rapidly changing world where ancient and cherished 
ccncepts fall daily by the wayside and no one can say when the next wave 
w_ll bring to shore some new idea or ideals which seemed to have been be- 
ycnd the far horizon. In arguing for virtue and morals Moses Moskowitz, 
in a felicitously styled appeal, has pointed the finger at the international 
string from which all human rights must one day flow. 


BENJAMIN B, FERENCZ 


Refugees: A Problem of Our Time. The Work of the United Nations High 
Commissioner for Refugees, 1951-1972. Volumes I and II. By Louise 
W. Holborn with the assistance of Philip and Rita Chartrand. Metu- . 
chen, N.J.: The Scarecrow Press, Inc., for the Radcliffe Institute, Cam- 
bridge, Massachusetts, 1975. Pp. xviii, 1525. Index. $45.00. 


By the nature of their predicament, refugees are often a singularly dis- 
acvantaged group in the international legal realm, for they are unable to 
seek the protection of the government of their nationality. Additionally, 
teir plight is often tied inextricably to deep and divisive political prob- 
lens, and they. become pawns in the strategic positions of opposing factions. 
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To fill the void in the international legal protection of individuals so 
situated, the United Nations established the Office of the High Commis- 
sioner for Refugees (UNHCR) in 1951. The work of the High Commis- 
sioner, varied, complex, and sensitive, is delineated with admirable skill 
and expertise by Professor Louise Holborn. The author describes how 
UNHCR in its first twenty-two years not only has engaged in a disinter- 
ested and humanitarian manner to fulfill the terms of its original mandate, 
but has extended its functions to meet situations that were not foreseen at 
the time of its inception. By this process, UNHCR “has contributed to the 
creation of a body of international law of great value to the building of a 
humane international order” (pp. 7, 1399). 

Holborn depicts how UNHCR has carried out its function of interna- 
tional legal protection at four levels. At the universal level, it has pro- 
moted the conclusion and ratification of international conventions for the 
protection of refugees, as well as performing supervisory functions over 
their application and proposing amendments thereto.t At the regional 
level, UNHCR has cooperated closely with regional organizations such as 
the Council of Europe, EEC, OAU, and OAS. ‘It has contributed to the 
drafting of regional instruments that supplement the international conven- 
tions. At the national level, UNHCR has assisted governments in the 
preparation of legislative and administrative regulations to implement the 
provisions of the international conventions. At the individual level, 
UNHCR has intervened on behalf of individuals in cases involving the 
recognition of refugee status, the granting of asylum, and the presenta- 
tion of claims. 

While international protection is the main function of UNHCR, its com- 
plementary function is the search for and promotion of permanent solu- 
tions. This has involved either voluntary repatriation or, when this is not 
feasible, the resettlement of the refugees in host countries. Holborn de- 
scribes separately the activities of UNHCR in Europe, North America, 
Latin America, Asia, the Middle East, and Africa. The author invaluably 
weaves into the discussion of the refugee situations the pertinent and 
heterogeneous economic, social, political, and cultural factors. 

As the center of the work changed from Europe to Africa, the role of 
UNHCR also changed. Material assistance to refugees became an abso- 
lute necessity for the achievement of its other functions, and it has been 
incumbent upon the UNHCR to stimulate, support, and supplement the 
-assistance of public and private agencies. Holborn includes separate case 
studies of refugee problems in twelve African countries as well as in West 
Africa generally. The outbreak of civil strife in East Pakistan in 1971 


1 The World Peace Through Law Center, recognizing the critical contribution of 
UNHCR to the international community, in 1974 instituted a project seeking to increase 
the number of parties to these instruments. Additionally, it has established with the 
International Law Association a Select Joint Committee to engage in a two-year study 
of what other measures need to be taken to augment the international legal protection 

of refugees. 
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occasioned the largest and most difficult relief operation undertaken by 
UNHCR and the author adroitly portrays this successful mission. 

At a time when many are questioning the utility of the UN system and 
regretting the unfortunate but continuing situations giving rise to scores 
of refugees, it is hoped that Professor Holborn’s study will receive a wide 
and varied readership. . 


Brrr B. Locxwoop, Jr. 


International Development Banks. By John Syz. Dobbs Ferry: Oceana 
Publications, Inc.; Leiden: A. W. Sitjthoif, 1974. Pp. xxvii, 296. Index. 
$17.50. 


This closely. written, useful technical volume aims to provide a compara- 
tiv2 legal analysis of international development banks in three contexts. 
Pa-t I comprises. a comparative investigation into their institutional char- 
ackeristics. Included are discussions of membership, purposes and func- 
tions, organization.and voting procedure, privileges and immunities, legal 
personality, and amendment and interpretation of their constitutive instru- 
ments, Part II views these institutions as the recipients of funds from both 
pilic and private sources, and features discussions of resources received 
from members, from nonmember states, and from nonstate entities, main- 
terance of value, and use of currencies. Part III examines the operations 
of the banks in financing projects and programs designed to serve the 
baaks’ prescribed purposes. It includes discussions of limitations imposed 
on loan operations and other financing operations. The extensive notes for 
the book are found in the rear along with a useful bibliography. 

The arrangement of material has produced a book that concentrates 
mzinly on close comparative interpretation of the constitutive documents 
of the various banks, in conjunction with some theoretical discussion of 
- re.evant general questions of international law, e.g., the authority of the 
Reparation case for determining the international legal personality of these 
institutions, the applicability of international law to various loan instru- 
ments, and choice of law issues. Throughout, Syz maintains an emphasis 
on these institutions as banks operating in the international community, 
whatever else they may be. However, only after the above discussion does 
- the author explore the actual practices and operations of the banks, which 
in some cases diverge from the legal expectations occasioned by his pre- 
celing interpretation. The total inquiry might have emerged in a some- 
what less dense form if the banks’ operations had been discussed in their 
contextual circumstances in the first instead of the last part of the book, 
and the legal issues and interpretation of the constitutive instruments 
brought out in that light rather than the other way around. Arguably, this 
suzgested revision of approach might also be more consistent in theory, 
siuce the author does see outright analogies in international law between 
these institutions and more established international orgarizations. The 
lacter tend to be the primary first-instance interpreters of their own legal 
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authority, with past practice carrying great weight in determining the 
_ legality of present actions.. 

The author often uses the operations and interpretations of the World 
Bank as his starting point, especially in Part III, and discusses other institu- 
tions by comparison with the IBRD, a focus justified by both the residual 
impact of Bretton Woods and academic clarity. There is much percep- 
tive illumination of the tensions and legal issues (e.g., weighted voting) 
among major capital providers, the executive officers, and the membership 
in relation to control of decisionmaking within each bank. This book is ac- 
cordingly a worthy and useful addition to the growing literature on the 
World Bank, to that on international monetary issues, and to the occa- 
sional works on particular banks such as the International Finance Cor- 
poration. As the literature is relatively sparse in inquiries pulling together 
the legal issues and expectations surrounding international development 
banks as a group of similar institutions in a comprehensive and useful man- 
ner, Syzs book goes far towards meeting this need. 

The book’s value is enhanced by the current emphasis on the monetary, 
trade, and economic management aspects of international and Third World 
development. It is further enhanced by Syzs willingness to discuss rela- 
tively controversial issues, such as the tying of contributions to a bank to 
the purchase of goods in the territory of the contributor, IBRD loans to 
Portugal and South Africa in the context of the United Nations, and the 
desirability of the width of obligations currently imposed (especially by 
the IBRD) on borrower governments. 


Henry J. Ricoarpson, MI 


Patents, Trademarks, and Related Rights, National and International Pro- 
tection, Volumes I, II and III. By Stephen P. Ladas. Cambridge: 
Harvard University Press, 1975. Pp. xv, 115, Appendices. Indexes. 
$75.00 for the three volumes. 


Given the seeming all encompassing title of this three-volume work, it 
is well to determine at the outset just what the author, in undertaking this 
monumental task, intends to give the reader. The key to this is found in 
the preface. 

The author refers first of all to his well-known “The International Pro- 
tection of Industrial Property” (Harvard University Press, 1930). Then 
he states that, after some forty years of international practice in this field, 
he has set out in this new book (which uses much of the 1930 text, with 
insertions of new material), “to present the national as well as the inter- 
national regime of patents, designs, trademarks, know-how, and related 
rights of industrial property as they have evolved to the present time.” 
He also covers related antitrust matters. But, as the author warns us, 
the book does not purport “to replace special collections and digests of 
foreign industrial property laws which furnish the practitioner up-to-date 
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specific information on data on practical points of foreign law. Nor can 
it be,” the author states, “a substitute for the abundant literature in this 
cointry and abroad of special treatises, monographs, and articles in peri- 
odical publications dealing with the subject of industrial property rights, . 
all of which have been of immense value to me in this study.” Nor, may 
we add, does the book purport to cite exhaustively the decided cases on 
ths subjects treated, in the jurisdictions covered, although the three vol- 
umes contain a wealth of case literature. 

The book could not have done all those things without becoming a huge 
encyclopedia, to be supplemented at fixed intervals by the issuance of cur- 
reat new matter. Accordingly, the work is useful for what it is—a com- 
prehensive overview, with a wealth of basic information which guides the 
secker of up-to-date specific information to treatises or original sources. 

Volume I, Part I contains a historical survey, which is a valuable aid to 
threading one’s way through the maze of relationships growing out of the 
Paris Convention for the Protection of Industrial Property and its suc- 
ce.sive revisions, and other multilateral-as well as bilateral arrangements, 
which are treated in Part II of Volume I. Also very helpful are the 13 
appendices setting forth the “Texts of Principal Arrangements and Con- 
veations Discussed in This Book.” 

4 particularly good chapter is Chapter 6, “The World Intellectual + 
Property Organization” (WIPO). The analysis makes clear how the or- 
ganization relates in substance, and not only administratively, to the inter- 
na-ional protection of intellectual property and how it is designed to en- 
sure administrative cooperation between the Paris and Berne Unions. 

The author also discusses the “International Regime[s]” of the above- 
mentioned types of industrial property. In the part on Patents, for ex- 
ample, after explaining the national treatment principle of the Paris Con- 
veation, he traces the efforts made, particularly since World War II, toward 
ha-monization or unification of national laws. . In so doing, while discuss- 
ing such topics as patentable inventions, infringement, and interference 
proceedings (“. .. a special procedure which is not found in any... 
countries [other than the United States], except Canada and the Philip- 
pies”), he illustrates, in varying detail, the differing national laws on those 
topics. 

There are some instances of inaccuracies in citations to United States 
_laws, some of which are obvious. In Volume III, Part VII, “The Inter- 
na-ional Regime of Industrial Property,” there is, however, on pages 1631- 
1632, a matter which should not go uncorrected, Although Volume III 
bears the copyright date 1975, former Rule 30(b) of the Federal Rules 
of Civil Procedure (Orders for Protection of Parties and Deponents) is 
quoted in part with reference to trade secrets, whereas in 1970, the material 
contained in former Rule 30(b) was shifted to Rule 26(c) (Protective 
Orlers), and the provision amended to read in pertinent part that, under 
the circumstances there set out, the court may make an order that “.. . 


1 The word “intellectual” is used because the WIPO Convention deals with copyright 
as -vell as industrial property. 
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a trade secret or other confidential research, development or commercial in- 
formation not be disclosed or be disclosed only in a designated way.” ? 

_It is appropriate to note in concluding that this extensive work which 
commences with mention of “Alleged Trademarks of Ancient Greece and 
Rome,” not only brings us on up to the present day, but also ends with 
a look to the future, with suggestions for meeting the problems posed. 
After giving due recognition to the fact that. private enterprises seek to 
operate where the conditions are most favorable, the author states that: 


To obtain, maintain, and increase their market in developing coun- 
tries, foreign enterprises must accept limitations in the exercise of their 
patent privileges not only as the rational counterpart of the grant but 
also as a matter of sharing in the responsibility for social and economic 
progress of developing countries which ultimately will benefit such 
enterprises as well as the countries concerned. 


KATHERINE Drew HALLGARTEN 


C.LF. and F.O.B. Contracts (2d ed.). By David M. Sassoon. London: 
Stevens & Sons, 1974. Pp. 472. 


Sassoon’s book, first published in 1968, offers to the reader, and especially 
to the practitioner, a comprehensive and detailed discussion of the law and 
practice concerning two important commercial contracts. Through the 
richness of the material included in it, including numerous quotations of 
sources, it also gives the scholar and the student direct access to case law 
and statutory enactments skillfully selected to stimulate interest in the 
practical considerations underlying the many complexities of the legal, 
including contractual framework of c.i.f. and f.0.b. contracts. 

The format of the second edition closely follows that of the first. It 
includes, however, much new material, either by way of judicial decisions 
or legislative enactments, such as the International Sales Act, 1967, and the 
Supply of Goods (Implied Terms) Act, 1973, and an interesting discus- 
sion of the impact of changes of technology upon legal rules, such as those 
arising from the “container revolution” and the emergence of the concept 
of combined transport. Careful attention is also given to current 
efforts at unification under the auspices of the International Chamber of 
Commerce and UNCITRAL, as well as to new bilateral treaty develop- 
ments between importing and exporting countries regarding shipping ser- 
vices, which may influence future trade patterns. | 

English law on the subject is thus thoroughly and lucidly analyzed 
` within the context of an international setting. Reference is also made to 
American materials, either to fill a gap in existing English law or to pro- 
vide interesting elements of comparison when appropriate. However, this 
book is essentially an “English” book, particularly fitted to take its place 
in the Series of British Shipping Laws, of which it constitutes volume five. 
Because of this, certain topics are approached solely from the English 


2 Fep, R. Crv. P. 26(c)(7) and sse 4 J. Moons, Feveran Practice §26.75, at 26-543 
(1974), and 4A, id., R 30 [18] at 30-24-30-25. 
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pont of view. A typical example concerns the English distinction between 
“renoteness’ and “quantification” of damages, the first being characterized 
as a matter of substance governed by the proper law and the second, as 
a procedural matter governed by the English lex fori (§543). No mention 
is made of the fact that the English distinctian is not received in the United 
Stetes and in civil law countries where damages for breach are governed 
by the proper Jaw of the contract. These differences between legal sys- 
tens are, of course, of vital importance in the process of conflict avoidance 
and the selection of a proper law and a proper forum.’ In this last- con- 
nection, one may also regret that the treatment of the choice of forum issue 
is imited to one paragraph ($284) and that the summary of English law 
on the subject is perhaps not critical enough of certain recent and restric- 
tive decisions on the subject, particularly when those are contrasted (which 
they are not in Sassoon’s book) with the dynamic pronouncements of the 
U.5. Supreme Court in Zapata and Scherk, and the generally liberal atti- 
tuce of courts in Continental countries towards choice of forum clauses.? 

EH the book does not quite satisfy the curiosity of the comparativist, the 
comparativist must nevertheless recognize that Sassoon supplies him with 
an abundance of material lucidly organized from which the endless process 
of omparison can be carried further. 


Greorces R. DELAUME 


Analisis de la Ley de Inversion Extrajera en Mexico. By Ignacio Gomez 
Palacio and Gutierrez Zamora. Mexico D.F.: Canexico, S.A., 1974. 
Pp. 270. Bibliography. Mex. $225.00; U.S. $18.00. 


This book is an analysis of the “Law to Promote Mexican Investment and 
to Regulate Foreign Investment” which was published in the Diario Oficial 
of Mexico on March 9, 1973 and became effective 60 days later. 

kt is an excellent work, written basically for practicing lawyers by a prac- 
ticing lawyer concerning a narrow, albeit important, field of Mexican law— 
the legal measures governing the making end holding of investments in 
Mexico by non-Mexicans. This is not to say, however, that others, such 
as =conomists, political scientists, students of comparative lew, and those 
having an interest in this field, would be unrewarded by reading the work, 
shculd their concerns extend to this area of the law. 

The author does not pretend to analyze the whole of the law; and indeed 
the majority of its 36 articles, including the five transitory ones, do not 
mecit any particular study or explanation. The author reviews in some 
detail the articles relating to the determination of what may be considered 
a fereign investment and who may be a foreign investor; also those articles 
set-ing forth the requirements for foreign participation in new as well as 


135¢ee¢ DELAUME, TRANSNATIONAL Contracts {2 vols. 1975), para. 4.05, text and 
— notes 7 to 9. 

24d. paras. 6.07-6.11. Nor is reference made to the English judgment in the Zapata 
case. Unterweser Reederei Gmb H v. Zapata Off-Shore Company [1938] 2 LI. L. R. 
158 (C.A.). | 
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established Mexican enterprises. He studies in some detail the questions 
that arise if the holder of an investment in a Mexican organization should 
lose his, or its, classification of being Mexican as a result of marriage, 
divorce, or death in the case of individuals, or as a result of a merger in 
the case of corporations. He examines the articles that grant powers to 
the National Commission of Foreign Investments and to its Executive 
Secretary and mentions the powers that other governmental officers and 
agencies have with respect to foreign investments in the country. The 
provisions in the law relating to the National Registry of Foreign Invest- 
ments is dealt with at some length, including the penalties provided for 
noncompliance with its strictures. 

Some attempt has been made to compare certain provisions of the Mexi- 
can law with provisions in similar laws of other countries; and in effect an 
entire chapter, but a short one, is devoted to the efforts made in the United 
States to limit foreign investment. Nevertheless, the author does not claim 
to have effected a study of comparative law in the field, nor should the 
book be looked to for this purpose. 

The author has provided a good analysis of the articles of the law with 
which he deals, and anyone, especially a lawyer, about to undertake an 
investment in Mexico or to counsel one planning such an investment should 
consult this work. A singular weakness is the short chapter (8 pages) de- 
voted to Article 13 of the law, which outlines the criteria to be followed 
by the National Commission on Foreign Investment in granting authoriza- 
tion for, and the conditions of, investments falling within the scope of 
the law. In this chapter the author is basically content with setting forth 
such criteria as are found in the law, whereas a strong exposition of the 
real need for foreign investment limitations in the first place, or the de- 
sirability of any particular viewpoint on the part of the Commission, would 
have been welcome. | 

The nine appendices are particularly useful to a practicing lawyer as . 
they set forth the articles of the law, the regulations with respect to the 
National Registry of Foreign Investments, and the rules and forms to be 
followed or used in making application for authorization to invest in Mexico 
and to have investments by non-Mexicans duly recorded in the Registry. 
A final caution may not be amiss—the law and especially the regulations 
thereunder may be modified from time to time, so that the book cannot be 
used by the careful practitioner as a primary source of the exact terms of 
the law and the regulations without further investigation as to the changes 
which may have been made since the publication of the work. 


Cart E. OLSON 


Die Vereinten Nationen und die Mitarbeit der Bundesepibuk: Deutschland. 
Ulrich Scheuner and Beate Lindemann (eds.). Munich: Verlag R. 
Oldenbourg, 1973. Pp. 338. DM 46. 

With the admission of the German Democratic Republic and of the 

Federal Republic of Germany to the United Nations on September 18, 
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1973, that organization completed its evolution from a wartime alliance 
against fascism to a truly universal organization. All of the original war- 
time enemies of the United Nations are now members of it. 

In anticipation of this development, the Deutsche Gesellschaft fiir Aus- 
wartige Politik in 1971 commissioned a group of seven West German 
scholars to investigate the major issues connected with UN membership; 
economic issues in general, including aid to developing countries, were 
excluded from the investigation. The group completed its work in the 
summer of 1972, one year before actual admission to the United Nations. 
Subsequent events have largely confirmed the forecasts mace in this book 
and even passages which have been rendered obsolete are interesting be- 
cause of their depth and comparative analysis. 

Professor Scheuner opens this symposium with a survey of changes in 
the United Nations with respect to membership, new priorities, and the 
growing role of the world organization in the development cf international 
law. Professor Frowein dwells upon the problem of securing world peace, 
the definition of aggression, and the right of self-defense. Professor Del- 
briick reviews UN practice concerning the principle of self-determination 
and indicates its relevance to German reunification. Professor Partsch ad- 
dresses the issue of racial discrimination and underscores the German com- 
mitment to the furtherance of human rights. Professor Pawelka examines 
the UN’s problem-solving capacity. Beate Lindemann explores the UN 
organizational structure and projects West German participation in the Gen- 
eral Assembly, Secretariat, ete. 

The chapter by Professor Wilhelm Kewenig, Director of the Institute of 
International Law at the University of Kiel, should be of special interest 
to the American reader. He closes this symposium with an inquiry into 
four highly political issues raised by German admission: the effect of mem- 
bership on the validity of Articles 53 and 107 of the UN Charter, the con- 
tinued existence of Four-Power responsibility over Germany as a whole, 
the diplomatic representation of Berlin, and the changes ir: inter-German 
relations. According to Kewenig, UN admission of former “enemy states” 
logically cancels the last vestiges of their “enemy” status and thereby ren- 
ders Articles 53 and 107 respecting special intervention rizhts in enemy 
states inapplicable. This preposition is adhered to by the Western Powers 
as well as by the former enemy states Italy and Japan, which attained UN 
membership in 1955 and 1956 respectively. The Soviet Union, however, 
challenges this proposition and takes advantage of the anomalous situa- 
tion that no peace treaty has ever been concluded with Germany to per- 
petuate the threat of intervention in the affairs of the Federal Republic. 
In discussing other Four-Power restrictions on German sovereignty, Ke- 
wenig points out that these restrictions cannot be shaken by either German 
state merely by virtue of admission to the United Nations. Here the 
principle of res inter alios acta applies. Orly the Four Powers themselves 
can decide to assert or give up their remaining rights over Germany. With 
respect to West Berlin, Kewenig states that the representation of its in- 
terests in the United Nations belongs in most cases to the Federal Republic 
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and in matters of security or status to the Western Powers; the representa- 
tion of the interests of East Berlin falls to the GDR and to the Soviet Union. 
Kewenig closes by indicating that UN admission of two separate and inde- 
pendent German states does not preclude the development of closer rela- 
tions that may some day lead to reunification. 

Subsequent to the completion of this book, representatives of the two 
German states on December 21, 1972 signed the Grundvertrag or Basic 
Treaty, designed to normalize inter-German relations and to pave the way 
for joint UN membership. Today ambassadors from “Germany, Federal 
Republic of” and from the German Democratic Republic sit side by side in 
the General Assembly. This book is useful for a better understanding of 
the background of German participation in the United Nations. 


ALFRED M. DE ZAYAS 


L apie du Droit International Par le Juge Frangais. By P. Reuter, 
A. Blondeau, N. Questiaux, L. Dubouis, D. Ruzié. Paris: Librairie 
Armand Colin, 1972. Pp. 126. 


Four distinguished jurists deal with the perennial problems arising in 
French law out of the conflict between the dualist conception of law 
adopted by the French courts and the monist approach dictated by Ar- 
ticle 55 of the 1958 Constitution assigning to treaties “authority superior 
to that of laws.” These problems are examined in the attitudes of the 
judicial (pp. 43-62) and the administrative courts (pp. 63-74) towards 
treaties, international custom (pp. 75-102), and international organizations, 
such as the European Community (pp. 103-26). 

This last aspect has assumed special importance in view of the reluctance 
of the courts, particularly the Conseil d'Etat, to apply Article 177 of the 
Treaty of Rome of 1957 establishing the jurisdiction of the Court of Justice 
of the European Community over interpretation of that treaty and ancil- 
lary statutes. The excellent review of Eric Bergmans: Community Law 
in the French Courts: The Lew of Treaties in Modern Attire! by Peter 
Hay attributes this reluctance to the traditionally strict notion in France 
of separation of powers and the consequent absence of constitutional re- 
view or supervision by the courts of legislative and, with certain notable 
exceptions in administrative law, executive action. Professor Reuter (pp. 
26-27) accepts this explanation, adding that continental states in general 
do not favor government of judges, that the French judge does not be- 
long in the political universe, and that his relation to the law remains a 
subordinate one (p. 26). He ventures further and with Professor Ruzié 
and Maitre Lagrange (p. 124) would point candidly to possible defects 
in the formation and training of international lawyers in France (p. 18), 
defects which, in a trenchant commentary on continental mentality, he 
traces to the absence today of a clear conceptual approach to law. He 
cites P. Claudel: “Il est utile d’avoir des idées d’ensemble même fausses. 
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Car une vue densemble ressemblera toujours plus à une vérité d’ ensemble 
qu'une vision de détails” (p. 20). 

The use’ of certain devices, especially by the Conseil d Etat, to avoid ap- 
plication of Articles 55 of the Constitution and 177 of the Treaty of Rome, 
such as the “plain meaning” rule (pp. 30, 48, 56, 105, and 116), interpreta- 
tions designed to avoid conflict between treaty and law (pp. 59 and 72), 
distinction between “interpretation” and “application” (pp. 30 and 65), 
ard resort to sovereign and diplomatic imraunities (p. 105), would, how- 
ever, seem to be at variance with these Reuterian explanations. These 
attitudes and results may explain on the one hand an awareness by the 
ccurts of a responsibility for judicial review; on the other they are used 
as welcome avenues for maintaining the traditional dualism between inter- 
nétional and municipal law to which the French courts continue to be 
attached. 

Of particular interest is the contribution of Dubouis on tie role of cus- 
tomary international law given the insistence by the Conseil dEtat and 
the judicial tribunals that they can take cognizance only of the written law 


(p. 82). 
Joan H. SPENCER 


Tanzania Treaty Practice. By E. E. Seaton and S. T. Maliti. Nairobi, Dar 
es Salaam, London, New York: Oxford University Press, 1973. Pp. X, 
200. Index. Shs. 45 East Africa only. 


Few African states can offer in respect of treaty practice and state suc- 
cession the range of problems which Tanzania presents. The transitions 
of Tanganyika from a German protectorate to British mandate, to trust 
territory, to independence under the British Crown, to irdependent re- 
public, to union with Zanzibar, membership in the East African Commu- 
niy and the gradual disintegration of the community, the border dispute 
with Malawi involving Lake Nyasa, the “Belbase” and Nile Waters agree- 
ments and, finally, the Nyerere Dcctrine in respect of succession to treaties 
-all are of great and lasting interest. These problems are set out in the- 
work under review. Part III (pp. 97-124) concerning treaty making and 
application is of especial interest. The appendix contains <he texts of 14 
relevant international agreements (pp. 125-196). 

The book, however, must regretfully be viewed in part as a propaganda 
effort in Tanzania's dispute with Malawi as to whether the boundary should 
run along the eastern, northern, and western shores of Lake Nyasa (Lake 
Malawi) as Malawi claims, or follow a median line through the lake. It 
would seem quite inexcusable fcr the authors to use the title Tanzania 
T-eaty Practice to depart from objective analysis by suppressing certain | 
w2ll-known documents favorable to the Malawian claims. The Anglo- 
German spheres of influence agreements of 1886 and 189)? specify the 
boundary as claimed by Malawi. The authors dismiss the 1386 and ignore 
tke 1890 agreements on the ground that “ʻa sphere of influence agreement’ 


23 HERTSLET, Map or AFRICA sy Treaty 882 and 899 (3d ed. 1903). 


1976] BOOK REVIEWS AND NOTES : 181 


... [is] not a boundary agreement” (p. 60). Yet, they accept both for the 
boundary with Kenya.? The statement by the Tanganyikan Administra- 
tion to the Permanent Mandates Commission, June 10, 1935, confirming 
that same riparian boundary. was suppressed, as was the declaration of 
Nyerere himself as Chief Minister on October 12, 1960: “We know that 
not a drop of water of Lake Nyasa belongs to Tanganyika under the [1890] 
Agreement, so that in actual fact we would be asking a neighbouring Gov- 
ernment ... to change the boundary in favour of Tanganyika.” Also sup- 
pressed was the well-known statement of Prime Minister Kawawa of June 
11, 1962, after independence: “. . . no part of the Lake is within the bound- 
aries of Tanganyika.” One must conclude that the authors have refrained 
from discussing these documents because they doubt, perhaps quite er- 
roneously, that an effective response exists. In sum, as the distinguished 
author of the Foreword remarked: “Some of the positions they take... 
are controversial.” : 


Joun H. SPENCER 


Canada, the United States, and the Third Law of the Sea Conference. By 
R. M. Logan. Montreal: Canadian-American Committee, 1974. Pp. 
viii, 117. $3.00. 


The publisher of this short volume (which should be subtitled “A brief 
survey and introduction”) is an organization composed of leaders of busi- 
ness, labor, agriculture, and various professions in Canada and the United 
States. No fewer than 74 people have endorsed the book, which is cor- 
rectly billed as being for a “general audience”; certainly no one who has 
any background in the law of the sea should spend much time with it. 
However, for an intelligent lay reader, who wants some of the major issues 
reviewed by someone whose main emphasis is on geography, this is a good 
point from which to start understanding the differences between the Ca- 
nadian and American positions at the current law of the sea negotiations. 

Although a bit repetitive in spots, the book introduces in workmanlike 
fashion the terminology used in the law of sea negotiations, the back- 
~ ground of the Third Law of the Sea Conference, and brief summaries of 
the Canadian and American positions on such matters as the living re- 
sources of the seas, the continental shelf, the deep seabed, marine pollu- 
tion, navigation and the high seas, and marine scientific research. As one 
might expect in a book written by a geographer, the figures are well done. 

The book is pre-Caracas and accordingly is somewhat dated. The author 
wavers between pessimism and optimism over prospects for Caracas. 
Even a year and a half later, post-Geneva and pre-New York, one can un- 


2See their Treaties and Succession of States and Governments in Tanzania in 
AFRICAN CONFERENCE ON INTERNATIONAL LAW AND AFRICAN PROBLEMS 82 (1967) 
reviewed at 63 AJIL 373 (1969), of which the present volume is “an expansion” 
(p. x). 

8 Texts available in A. C. McEwen, INTERNATIONAL BOUNDARIES OF East AFRICA . 
189-90 (1971 ), reviewed at 67 AJIL 184 (1973). 
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derstand why this ambivalence exists. Some positions have changed since 
the book was written; the Canadian concept of “custodianship” has now 
been abandoned, to give but one example. The author’s emphasis on 
Canada’s recent history of unilaterism in the Arctic and the Gulf of St. 
Lawrence in the drawing of Fisheries Closing Lines is instructive for those 
who may not believe that the “natural” internationalist instincts of recent 
Canadian Governments cannot be set aside a when circum- 
- stances demand it. 

Amply demonstrated by the book is the fact that the halcyon days are 
now gone when the main resolution at a Law of the Sea Conference, such 
as the 1960 Conference, was the “U.S.-Canada” resolution on the 6-mile 
territorial sea and the 6-mile contiguous zone. In the space of 15 years 
we have truly, as one wag recently put it, come to a paring of the waves” 
in our relationship with each other at sea. 


BRIAN FLEMMING 


Foreign Relations of the United States, 1949, Volume IX, The Far East; 
China. (Dept. of State Pub. No. 8774, ) Washington: U.S. Govt. 
Printing Office, 1974. Pp. vi, 1441. Index. $14.75. 


Department of State documentation on China for 1949 is contained in 
two massive Foreign Relations volumes, Vols. VIII and IX. Vol. VIII, 
which deals largely with military and political situations, has not yet been 
published. 

Major subjects ad in Vol. IX concern the question of continued 
recognition of the Nationalist Government or that of the Communists, 
policy regarding Formosa (Taiwan), U.S. military, economic, and finan- 
cial assistance to China, trade policy toward Communist-occupied China, 
U.S. policy regarding the closing by the Nationalist Government of Com- 
munist-occupied ports, the evacuation of U.S. citizens, and the publication 
of the “China White Book.” With a volume of this size, it is possible to 
comment on only a few outstanding subjects. 

The subject of recognition of the Chinese Communists was under some 
discussion from early 1949 and presumably there was an understanding 
with the British and some other governments that no action would be taken - 
without prior consultation. The issue was brought to a head when on 
October 1 Mao Tse-tung addressed letters to the heads of the U.S. and 
other foreign consulates in Peking asking for the establishment of normal 
diplomatic relations with the “People’s Republic of China” (p. 93). 

American and British actions on this appeal were divergent. Under in- 
structions, the U.S. Consul General replied acknowledging the letter and 
saying it had been forwarded to his government. He then took occasion 
to call Mao’s attention to the deep concern of the U.S. Government with 
the detention by the Communists of Consul General Ward and his staff at 

Mukden. The French Embassy supplied the Department of State with 
-= what purported to be a copy of the British reply. It expressed the hope 
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for continued commercial and political relations with China and sug- 
gested that informal relations be established between the British consular 
offices and appropriate authorities in territory controlled by the “Central 
peoples government” (p. 103). There was considerable discussion as to 
whether the British action constituted de facto recognition. It was at 
least a strong move in that direction taken without informing the U.S. 
Government. Secretary Acheson recorded that President Truman “thought 
that the British had not played very squarely with us on this matter” (p. 
132). 

Further discussions among interested governments failed to bring any 
common action on recognition. On December 16 the British gave notice 
of their decision to give de jure recognition to the Communist Government 
(p. 225). The date of recognition was set for January 6, 1950. The Chief 
of the Office of Chinese Affairs stated that the Department of State could 
not seriously consider recognition because of “... the failure of the Chinese 
Communists to observe even the minimum standards of international con- 
duct, apart from the question of observing its obligations in terms of treaties 
and agreements’ (p. 247). 

The section on Formosa (Taiwan) reveals the not well-known lack of 
interest by the Department of State in the establishment of a refuge where 
the Chinese Nationalist Government could continue. The possibility of 
Communist control was considered a threat to U.S. strategic interests, but 
on the other hand there was little support for continued control of the 
island by the Nationalist Government. As early as February 18, Secretary 
of State Acheson told the National Security Council that “. . . every effort 
should be made to discourage further the influx of refugees from the main- 
land” (p. 289). In a statement of March 3 to the Council, he stated that 

. we must carefully conceal our wish to separate the island from main- 
land control” (p. 295). Alternate proposals to Nationalist. Government 
control included supporting an independence movement, U.S. eenD En 
or UN Trusteeship, none of which was found practical. 

Questions were raised as to the legal status of Taiwan. A Chinese view 
was that it was “restored territory” not “military occupation area” (p. 304). 
A position paper presented by the Department of State to the National 
Security Council held that Taiwan was still part of the Japanese Empire 
awaiting final disposition by a treaty of peace (p. 271). In view of the 
Cairo Declaration and the Japanese surrender terms this position was of 
dubious validity. For practical purposes the issue was settled by President 
Truman when in a statement to the press on December 22 he declared: 
“Formosa is a part of Nationalist China and we still recognize the Na- 
tionalist Government as the government of China” (p. 456). 

Considerable documentation indicates that Defense was much more fa- 
vorable toward aid to the Nationalist Government on Taiwan than was the 
Department of State. It was agreed that the United States should not use 
its armed forces to defend Taiwan and Chiang Kai-shek was so informed. 
The Joint Chiefs on December 23, however, did propose a “modest pro- 
gram” of military aid integrated with “a stepped-up political, economic, 
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and psychological program” (p. 461). Acheson told the Joint Chiefs that 
by acceptance of the plan “... we will have once more involved U.S. pres- 
tige in another failure for all to see...” (p. 466). 

An interesting question on the legality of the blockade was presented 
when the Nationalist Government on June -21 presented a note closing all 
Chinese ports which were no longer under its control. This included 
Shanghai (p. 1103). In a reply of June 24, the U.S. Government declared 
that it could not admit the legality of closing these waters “. . . unless the 
Chinese Government declares and maintains an effective blockade of them” 
(pp. 1104-05). The British, French, and Italian Governmenis sent similar 
notes but some countries agreed on the legality of the Chinese action. 
The British supplied naval escorts for their shipping but the United States 
did not for theirs (p. 1334). President Truman informed the Acting Secre- 
tary of State on October I that “. . . his policy was to permit the blockade to 
work effectively, to which policy he expected strict adherence” (p. 1141). 

Volume IX ends with a collection of forty-five pages of documents on 
the publication by the Department of State of the book United States Re- 
lations with China, popularly known as the “China White Paper,” which 
was released on August 5, 1949, while resistance to the Communists was 
still continuing. This largely documentary record of the period 1945-1949 
was strictly a Department of State enterprise; Defense disowned respon- 
sibility and raised serious objections to its publication. The responsibility 
for its preparation did not rest in the Department of State’s Historical Office 
but in policy offices. The officers compiling the record may have tried to 
be objective but inevitably the picture presented was far more critical of 
the Nationalist Government than of the Communists. Years of close asso- 
ciation with the Nationalist Government were covered and its weaknesses 
were recorded, while for most of the period contacts with the Communists 
were very slight. It is not so much the documentation in the book that 
marks it as a “White Paper” as the letter of transmittal from Secretary. 
Acheson to President Truman claiming that nothing the United States 
did or could have done within reasonable limits of its capacities could have 
changed the ominous results of China’s civil war; that nothing that was 
left undone contributed to those results. Reaction from the Chinese Na- 
tionalist Government was naturally resentful, but that of Chiang Kai-shek 
was unexpectedly mild. He was reported as saying: “I suppose they had 
to get it out of their system” (p. 1896). 


i. R. PERKINS 


Die Friedens-Warte. Blätter fur internationale Verständigung und zwi- 
schenstaatliche Organisation. Jost Delbrück (ed.). Band 57 Heft 1-4. 
Berlin: Berlin Verlag, 1974. Pp. 246. Index. 


The new Friedens-Warte, the first volume of which appeared in 1974 
after twelve years’ interruption, can look back on a great past. The origi- 
nal Friedens-Warte was founded in 1899, the year of the first Hague Con- 
ference, by the prominent Austrian pacifist and later Nobel prize laureate, 
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Alfred Fried. It took the place of a monthly which had previously been 
published by Bertha v. Suttner under the same title as that of her world- 
famous book Die Waffen nieder.* 

The first Friedens-Warte was neither conceived nor run as an interna- 
tional law review. It was neither professional nor academic. It had no 
international lawyers among its standing contributors. In fact, there ap- 
pears to have been little understanding of, and even less love for, inter- 
national law among its most outstanding figures.? It was a militant organ 
of a militant pacifist movement, dedicated to a holy war against war, in 
a spirit of an enlightened 19th century liberalism and humanism, not in- 
frequently tainted with some sentimentality. This spirit accounted for its 
taking up, alongside the main pacifist current, the cause of all those 
wronged and persecuted, be they Poles, Jews, or Armenians; to call atten- 
tion to all acts of injustice and oppression, wherever and by whomever 
perpetrated; and to condemn acts of terrorism and brutality. In short, to 
stand up for fundamental human values in all circumstances and against 
all powers. The Friedens-Warte was conceived as a challenge and a voice 
of universal conscience. 

This being so, it is fascinating to watch the gradual and totally unpre- 
meditated, yet inescapable, gliding of the journal into that very international 
Jaw which Bertha v. Suttner disliked so much. The process clearly began 
under the impact of the Hague Conferences, more particularly that part of 
their achievements which related.to the pacific settlement of international 
disputes. (Being inclined to maximalism, the Friedens-Warte team seems 
to have been much less impressed with the progress in the legal regula- 
tion of the jus in bello.) Consciously or subconsciously, certainly not tech- 
nically, the Friedens-Warte realized the inescapable connection between 
the banning of the war and the institution of an overall system of pacific 
settlement, a connection which is just as compelling, and just as unful- 
filled, today as it was then. More and more articles of a technical char- 
acter begin to appear in the journal on the subject of international arbitra- 
tion, arbitral awards being reported and hailed as a sign of progress. 
Famous international lawyers appear among contributors: Lammasch, 
Nippold, v. List, Max Huber, Schiicking, later on joined by representatives 
of the following generation: Wehberg, Guggenheim, Leo Gross, and many 
others. Next to pacific settlement, the problem of international organiza- 
tion was to become the second bridge leading the militant pacifists into 
the field of international law with all its technicalities, due to the obviously 
growing awareness that in order to turn from sentiment to reality peace has 
to be organized and that organization means law. 

Habent sua fata libelli. Twice in its history the Friedens-Warte had to 
leave its native German soil to seek refuge and to continue its activities 


1 For a hon history of the journal, see Wehberg, 50 Jahre Friedens-Warte, 50 Dre 
FrRrepENs-Wanr_e, No. 1, at 1 et sea. 
2 See Wehberg on Pertha v. Suttner, 43 DE FRIEDENS-WARTE, No. 3—4, at 138. 
3 “Das sogenannte Völkerrecht—trockene Juristerei-—passt nicht in die Friedens- 
bewegung, ungefähr so wenig wie das Rote Kreuz.” Wehberg, supra note 2. 
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in democratic Switzerland: the frst time during the First World War, the 
second time after the seizure of power by Hitler. It survived both these 
critical periods, though its exiled voice was markedly more subdued in the 
Nazi than in the Kaiser period. 

_ In 1924 Hans Wehberg, by then a long-standing associate cf the journal, 
became its editor and continued the work with energy and devotion until 
his death in 1962. It was under his editorship that, while continuing the 
tradition of pacifism and international understanding, the Friedens-Warte 
became a full-fledged international periodical,* particular attention being 
paid to problems of international organization. 

In reviving the Friedens-Warte after twelve years of silence, its new 
edicor, Prof. Jost Delbrück, is thus assuming a great heritage and taking 
up a great challenge. All friends of peace and of international law will 
join Prof. Guggenheim. (See his “Geleitwort” } in wishing the new Friedens- 
Werte full success. While a review is not to be judged on the basis of one 
single issue, let it be said at once that the new volume, duly numbered 57 
so as to mark the continuity, inspires confidence. Thus, it is gratifying to 
read the editors declaration of intention, emphasizing the need for a 
re-assertion of the theoretical and practical relevance of international law 
to he organization and maintenance of the peace, particularly in view of 
current attempts to the contrary. Equally welcome is his reediness for an 
interdisciplinary dialogue between international lawyers and representa- 
tives of other social sciences. 

The volume carries articles on Germany’s access to the United Nations 
(K-mminich), on the conference for European security and cooperation 
(DelIbriick), with particular emphasis on the role of Rumania (Frenzke), 
on the French nuclear tests (Meyen), on Rhodesia (Finger), on racial dis- 
crimination in Africa (Weber), as well as a particularly relevant contribu- 
tion on international law and peace research (Simma). There is a rich 
documentary part and a section of book reviews. The readers will look 
forward to further issues in the firm hope that the new Friedens-Warte will 
live up to the great tradition of its predecessor. 


KRYSTYNA MAREK 


Soviet Yearbook of International Law 1972. Pp. 310. 2 roubles 28 kopeks. 
Soviet Yearbook of International Law 1973. ` Pp. 403. 2 roubles 87 
kopeks. Moscow: Izdatel’stvo Nauka, 1974 and 5975 respectively. 


Coviet attitudes toward the nature of international law are in flux. The 
time has passed when there was a theory dictated from above from the 
Director of the Institute of State and Law of the USSR Academy of Sci- 
ences. Today, there are a variety of theories, although always enunciated 
within the framework of Marxist thought. I. P. Blishchenko’s analysis of 
the situation is tucked away at the back of the 1972 Yearbook in a general 
review of the proceedings of a scientific conference on the subject. He 


4 Cf. Guggenheim, Hans Wehberg als Vélkerrechtler, 56 Dæ Frrepens-WanteE, No. 
4, a+ 298-99. 
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indicates (p. 201) that a trend is developing away from the long-held 
position that the content of international law reflects the agreement of wills _ 
of various ruling classes to a new position that its content reflects the will 
of the broad masses of peoples. He is talking not only of the Marxian 
socialist states but of the world as a whole. | | 

Blishchenko’s argument is that international Jaw no longer serves capi- 
talism; does not strengthen it; but rather improves the position of the 
socialist tendencies in the contemporary world. It can no longer reflect 
the will of the “monopolist bourgeoisie” because the Communist and Third 
Worlds, which Blishchenko calls “the forces of peace and progress,” have 
moved into a position of sufficient strength to force imperialists to accept 
the legal principles of peaceful coexistence. Even imperialist rulers are 
having, in Blishchenko’s view, to revise their policies to heed the demands 
of the broad masses who form an increasingly. effective segment of the 
populations of their states. 

_ The socialist states are, under this theory, struggling to maintain inter- 
national Jaw norms and a legal order that will create suitable conditions 
for the development of the class struggle on a national and world scale. 
In view of Blishchenko’s daring departure in 1972 from the dominant posi- 
tion of the past, it is no wonder, as the reporter states, that “the report 
evoked lively discussion.” ‘Today it would not do so, as the position is 
emerging throughout current Soviet monographs. 

The two volumes, published within a few months of each other to over- 
come the serious lag in printing schedules which had occurred recently, 
are not primarily theoretical in content. Indeed, the reader can. agree with 
D. I. Baratashvili when he rose at the same conference to bemoan the fact 
that too little attention was being given to theory as Soviet research moved 
to investigate concrete problems. Perhaps more theory is being written 
than reached the conference floor or the Yearbooks, for G. I. Tunkin is 
reported as having opened the 1972 annual meeting of the Soviet Society 
of International Law with a report on the tasks for research in light of 
the decisions of the 24th Communist Party Congress. Regrettably, his 
report is not printed, nor does he have an article in the 1973 volume. This 
is remarkable in view of his continuing leadership of the Soviet Society. 

The anticolonial theme remains strong in these volumes as has been 
~ the case for the past decade. It is coupled with the increasingly popular 
theme of relations between socialist states. This latter theme is being 
approached with the collaboration of Eastern European lawyers, and at 
the 1973 meeting, many were heard from, although none were reported 
in 1972. Interestingly, no lawyer from the East Asian socialist states is 
said to have appeared. One can understand the absence of the Chinese 
in view of current hostility, but where are the Mongolians, the Koreans, 
and the Vietnamese? 

One theoretical study opens the 1973 volume, and it is from the pen of 
Dr. E. T. Usenko. After what has become a conventional treatment of 
general international law and the law of peaceful coexistence, he launches 
into the problem of what law governs USSR relations with developing 
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stakes. He cites Baratashvili to the effect that it is a new socialist inter- 
natonal law regardless of the method the state is using to develop itself. 
Usenko is far more selective: for him the new socialist international law 
car be found only with developing states which have adopted the socialist 
pata to development. For others using the capitalist path, tke law can be 
onl, the law of peaceful coexistence, as it has emerged in relations with 
the great capitalist powers. Although he sees many elements of the law. 
identical in relations with both types of developing states, he finds one 
maor contrast: the socialist principles of mutual assistance and solidarity 
car apply only in relations between socialist states, or those using socialist 
mezhods to’ develop. If mutual assistance and solidarity are interpreted 
to nave the meaning developed in Czechoslovakia in 1968, it is under- 
standable why Usenko cannot imagine intervening to protect a state from 
capitalist intrigue since the state has opted to rely on the capitalist states 
for development. : 

English translations follow the principal articles, as usual, and they im- 
prcve with each year. They now cover all articles, since the second cate- 
gory of “scientific communications” which was never translated was amalga- 
ma-ed with the category of principal articles. in the 1973 volume. This 
means that everything but the reports of meetings, the book reviews, the 
obinuaries, and the valuable bibliography can be read in some degree by 
those who do not know Russian. 

Finally, there are the Russian texts of resolutions of the United Nations 
General Assembly. Their presence has significance, for there was a time 
wh2n Soviet scholars thought them reflective of Western views and not to 
be disseminated widely. Under contemporary Soviet theory they are 
crystallized customary law, and, as such, indicative of contemporary trends 
in -he international law field, trends which Blishchenko has heralded as 
ber eficial to the class struggle. 


Jonn N. HAZARD 


The Year Book of World Affairs, 1975. Vol 29. George W. Keeton and 
Georg Schwarzenberger (eds.). London: Stevens & Sons, 1975. Pp. 
vii, 384. Index. £6.60. 

Of the 21 articles in this volume, more than half are concerned, mainly 
or mn part, with topics in international law and organization. The remain- 
ing articles again range widely in methods and topics, from an Atlantic 
poLcy program by German Federal Chancellor Helmut Schmidt, to over- 
all assessments of the international system, and to reports on developments 
in particular geographic areas. 

Four articles are devoted specifically to international legal topics. B. G. 
Ramcharan presents: an introductory overview of the International Law 
Commission, its role and procedures, and the general directicn and under- 
lying assumptions of its work. His presentation is largely descriptive, in- 
cluding a selected bibliography and offering some critical comments. Ivo 
Lapenna traces the development of the Soviet concept of “socialist” inter- 
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national law as a corollary of changing Soviet policies. He deems it now 
well established as a legal concept and takes issue with more cautious 
interpretations familiar to readers of this Journal. Ignaz Seidl-Hohenvel- 
dern, in a concise survey of legal problems surrounding multinational en- 
terprises, evaluates possible techniques of protecting the multinationals 
and, more importantly, their host states, in the light of proposals pending 
in the United Nations and the European Economic Community (EEC) in 
particular. Peter Goldsmith and Friedrich Sonderkétter, who in the 1974 
volume of the Year Book treated nondiscrimination within the European 
Communities, follow this with an analysis of Community relations with 
outside states under Community agreements and under the General Agree- 
ment on Tariffs and Trade (GATT). They write of the situation prior to 
the 1975 Lomé Convention between the EEC and 46 African, Caribbean, 
and Pacific states, which now extends to those states benefits substantially 
beyond previous association agreements. Their tentative conclusion, not 
invalidated by the Lomé Convention, is a distinction between two stan- 
dards of nondiscrimination, one remaining applicable among the developed 
nations, the other now applying in their relations with developing countries. 

Several articles deal with international organizations, chiefly with aspects 
of their policies. Two contributions report on the institutions, policies, 
and activities of certain organizations concerned with economic develop- 
ment and integration, John Syz writing on the international development 
banks, covering the World Bank group and eight regional banks, and L. D. 
M. Nelson on the Andean Common Market under the 1969 Cartagena 
Agreement. Some reference to the distinctive policies of the Council of 
Mutual Economic Aid (COMECON) is included in A. Nussbaumer’s lucid 
treatment of the economic systems of Eastern Europe. More generally, 
Margaret Doxey looks at international organizations from the perspective 
of benefits and costs accruing from them to national foreign policies, with 
examples chiefly from the United Nations and EEC. 

Two articles examine some contemporary issues in the light of certain 
traditional philosophical doctrines well known in international law. Brian 
Midgley measures selected current trends in legal and social thought 
against the Thomist tradition of natural law which he espouses and, not 
surprisingly given his premises, finds them all wanting. James T. Johnson 
evaluates American military policy choices under the Nixon Doctrine in 
terms of the classic concept of just war, as contrasted with historic ap- 
peals for holy war, and he indicates difficulties in reconciling some Ameri- 
can policy options with classic just war criteria. 

Lastly, three papers which consider aspects of world order draw in 
different ways on international law approaches. R. J. Vincent discusses 
the role of great power concert as a device to maintain international order. 
He adverts to the question of lawfulness of a concert and of the norms 
that may flow from it,-but his primary concern is with evidence of any 
such concert now, which he questions, and with arguments for and against 
its operation. Ronald J. Yalem examines possible variants of the concept 
of world order itself. He contrasts normative approaches through inter- 
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national Jaw and international organization with a preferred empirical ap- 
proach through international systems theory, in which international law 
and organization remain for consideration as dependent variables. Much 
more concretely, Georg Schwarzenberger relates the claims made for world 
law and world order to his assessment of contemporary international rela- 
tions as operating in a world society based on pure or disguised power 
politics. In a wide-ranging essay entitled “Civitas Maxima?”, a revised 
English version of a paper first published in German in 1973, he presents 
a synthesis of his current thinking and restates his empiricist position be- 
tween, and against, the “realists” and the “committed” proponents of im- 
proving international affairs. _ 

Taken together, these articles reflect the diversity of approaches and 
difference in quality which have been noted more generally for contri- 
butions to past volumes. Some are essentially survey reparts on special 
topics for the nonspecialist. A few are succinct legal analyses of specific 
problems, such as those about multinationals and about Eurcpean Commu- 
nity relations. Of the papers with a conceptual or theoretical dimension, 
some employ traditional concepts either in theoretical polemizs or in policy 
evaluation, others suggest uses for newer concepts and methods, while 
Professor Schwarzenberger’s essay stands out in applying his conceptual 
framework to a review of contemporary realities and possibilities. 


Kort Wik 


BRIEFER NOTICES 


A World Rule of Law: Prospects and Problems. By Ann Van Wynen 
Thomas and A. J. Thomas, Jr. (Dallas: Southern Methocist University 
Press, 1975. Pp. xv, 90. Index. $6.95.) In this brief volume, the 
Thomases set forth the elements that are necessary for the establishment 
and maintenance of a world rule of law. The authors share with other 
scholars the view that a world rule of law cannot be imposed from above 
by the adoption of a single judicial procedure, such as a requirement for 
the compulsory adjudication of disputes. Rather the authors believe that 
the achievement of a world rule of law requires at a minimum the estab- 
lishment of a consensus on the values that the law should promote and 
protect. It is not surprising that they find that the elements essential for 
a rule of law are absent at the present time. The authors assert that a 
world rule of law must promote the goals of both order and justice and 
that neither goal can be given priority over the other. “These then are 
the attributes of a true rule of law: a society or community consensus seek- 
ing to secure justice—-that which is felt to be right, reasonable, and pro- 
portionate for a particular time and place; and order which requires con- 
tinuity, certainty, consistency—a balance between rights and restraint on 
power, plus the ability to meet changing conditions” (p. 8). 


By examining several issue areas of international law—intzr alia, law of 
the sea, state responsibility for the treatment of aliens, nonintervention, 
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and recognition—the authors set forth persuasively the absence of con- 
sensus as to the substance of the particular rules of international law and 
the values that the law is to promote. Many contemporary rules of inter- 
national law are rules of power rather than rules of reciprocity. Hence 
the essential characteristics for public order at the international level are 
penne which further precludes the establishment of an effective rule of 
aw. 3 


Although the authors do not present a unique thesis, their clear organi- 
zation and precise articulation of the essential elements of the rule of law 
make this volume valuable. 

Don C. PIPER 


Grotian Society Papers 1972. Edited by C. H. Alexandrowicz. (The 
Hague: Martinus Nijhoff, 1972. Pp. 265.) To those interested in the his- 
tory of the law of nations, the appearance of the third volume of Grotian 
Society Papers is a happy event. | 


J. M. Ross, formerly Head of the Nationality Division of the British 
Home Office, begins the volume with an analysis of English Nationality 
Law showing that despite frequent assertions to the contrary, concepts of 
jus soli were not directly an outgrowth of feudal approaches to the law 
of nationality and that the growth of the jus sanguinis concept was neither 
recent nor directly related to Roman practice. 


Professor D. P. O'Connell (Oxford University), writing on “State Suc- 
cession and the Theory of the State,” focusses on the ways in which the 
great theorists of international law conceived of the state as a political and 
legal entity. He concludes that modern textbooks, ignoring the basic con- 
cepts of statehood while emphasizing the devolution of particular types of 
state obligations after a change in sovereignty, tend to superficality.? 


F. H. Hinsley (University of Cambridge). suggests that “war” is differ- 
entiated from other forms of organized violence by being a legal status 
entered into between states through a declaration. Taking a historical 
view, he argues that the expansion of state power to mobilize the resources 
of an entire population have made resort to “war” in the traditional sense 
intellectually unacceptable. 


Francois Eustache (University of Lyon) wrote “Le Statut des Envoyés 
Pontificaux en France au XIX Siècle” and J. G. Starke {Australian National 
University ) contributed a short examination of the influence of Grotius’s 
writing on formulations of law by scholars and judges in the 18th century. 


F. S. Ruddy (Legal Department, Exxon Corporation) ponders why Vat- 
tel, of all writers concerned with international law in the 18th century, 
should have achieved the most pervasive influence. He concludes that 
the reasons lie in Vattel’s simple and direct French style, his acceptance 


1 Professor Alexandrowicz edited the first volume of Grotian Society papers in the 
history of the Jaw of nations as 13 InpIAN YEAR Book or InrernaTionsL AFFAIRS 
(1964), reviewed at 61 AJIL 1081 (1967). The next volume, Grottan SocæryY PAPERS 
1968, was reviewed at 69 AJIL 713 (1975). _ 

2 This thesis is spelled out with less historical material and a greater focus on par- 
ticular. substantive problems, such as the question of a new state’s responsibility to 
maintain private property rights acquired under the legal system of a colonial domi- 
nation, in Professor O’Connell’s 1970 Hague Academy lectures, 130 Rec. pes Couns 
101 et seq. (1970). l 
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of the facts of the state practice of his day as part of the legal system, and 
his adoption of the systematic pattern of exposition used by Wolff.* 


“org Manfred Méssner’s (University of Cologne) fascinating little dis- 
sertation on the Barbary States, published in 1968,4 shows thorough re- 
sezrch combined with rather glib legal logic. Now, in his essay, “The 
Barbary Powers in International Law (Doctrinal and Practical Aspects),” 
the research is used as the basis for clearly written and carefully qualified 
conclusions as to the nature of the international legal order in the Medi- 
terranean basin until 1830. The two works taken together represent the 
latest scholarly appreciation of the place of the Barbary States in the inter- 
nazional order dened in Europe and among the nations of Islam; the 
essay makes the major conclusions of the book available to non-German 
readers and makes the. major thrust of his earlier conclusions more con- 
vincing to those familiar with the longer work. | 


Jinally, Peter Fischer (University of Vienna), author of a massive work 
on economic concession agreements,° in an article titled “Historic Aspects of 
International Concession Agreements” traces the concept of international 
concession agreements back to Roman Law and medieval European ideas, 
focussing finally on the Taxis postal concessions of the early 16th century 
and the early trading concessions of the Dutch and English trading com- 
panies. Some of this transnational activity is interpreted as having pro- 
vided the conceptual framework for the acceptance in modern times of 
nonstate actors in the international legal order, including international 
organizations as well as state and private trading enterprises. 

| ALFRED P. RUBIN 


International Law in the Enlightenment. The Backgrouna of Emmerich 
de Vatteľs Le Droit des Gens. By Francis Stephen Ruddy. {Dobbs Ferry: 
Oceana Publications, Inc., 1975. Pp. xvi, 364. $40.00.) Emmerich de 
Vettel merits the sharp scholarly focus of a separate monograph on his 
work, a rare distinction for an international lawyer. Even two hundred 
years after the appearance of his major work, Vattel’s. prcblems do. not 
afier all seem to ie so different from our own. His work can be under- 
stcod, appreciated, and utilized to advantage in the 20th ceatury, because 
Vettel set himself the task of resolving problems of lawyers’ law with a 
sense of professionalism which remains the dominant emphasis of writers 
on international law today. : 


Ruddy’s monograph first examines Vattel’s work in a theoretical per- 
sp2ctive, showing the influence of earlier legal writers and arguing con- 
vincingly that Vattel borrowed heavily from the German philosopher and 
mathematician, Christian Wolff. Then follows a valuable summary of the 
legal rules which Vattel extracted principally from the political situation 
of Europe as he knew it and from diplomatic practice. The final chapters 
pcint to the relevancy, readability, and systematic methodology of Vattel’s 
werk as the origin of its extraordinary acceptance, particularly in England 
and the United States. Vattel emerges from Ruddy’s book as a resource- 
fu. and effective lawyer who devised acceptable as wel: as workable 
so.utions to the main problems of international law. T 


’ This essay appears to be identical with Chapter 9 of Dr. Ruddy’s Cambridge Ph.D. 
thesis, published recently under the title INTERNATIONAL LAW IN THE ENLIGHTENMENT 
(1375). Reviewed infra. 

? Die VOLKERRECHTSPERSONLICHKEIT UND DIE VOLKERRECHTSPRAXIS DER BARBARESKEN- 
ST.ATEN, reviewed at 63 AJIL 669 (1969). 

3 Dm INTERNATIONALE Konzession, (1975) reviewed at 69 AJIL 912 (1975). 
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It thus comes as no surprise that Vattel’s influence was enormous through 
the early part of the last century and that he can be read profitably today. 
The combination of workable and acceptable solutions presented in an 
appealing fashion must still be a winning formula, particularly in the treat- 
ment of complex legal relations. : 

Ricwarp F. Scorr 


Succession of New States to International Treaties. By Okon Udokang. 
(Dobbs Ferry: Oceana Publications, inc., 1972. Pp. 525. Index.) The 
literature on succession to treaties is today so abundant that a study draw- 
ing together the numerous strands of development could serve a useful 
purpose. If extended to discovery of new materials, such an effort would 
be particularly rewarding. The book under review would appear to miss 
somewhat those objectives. Treatment of succession to bilateral agree- 
ments as affected by secession, annexation, union, federation, dismember- 
ment, and reconstitution of states, and discussion of the problems of “opting 
in” and “opting out” and of dispositive agreements is unsatisfying. While 
there are occasional citations of literature as recent as 1971, the vast ma- 
jority of references date before 1963. The few citations of D. P. O’Connell’s 
two-volume work published in 1967 are overwhelmed by the author’s re- 
liance on the earlier study published in 1956. Similarly, while reference is 
made to Professor Lissitzyn’s “International Law in a Divided World,” the 
author is apparently unaware of the expanded edition of that work pub- 
lished in 1965 under the title International Law Today and Tomorrow. 
Studies including those of Bevans, Detter, Fouilloux, Goerdeler, Herbst, 
Mallamud, and Shearer have been bypassed. Important UN documents 
have been ignored, such as A/CN.4/220 and Add.2 (1968); 229 and 237 
(1970); 243 Add.1 and 249 (1971); 214 (Waldock’s 2nd Report, 1969); 
224 (3rd Report, 1970); 249 (4th Report, 1971); 256 Add4 (5th Re- 
port, 1972); General Assembly Resolution 1903 XVIII (1963); and - 
UNITAR/SIL.2/BP.1 (1971). On the other hand, the author preserves - 
a rigorous objectivity and refreshing realism in dealing with the claims 
of emerging states. 

Joun H. SPENCER 


L'esercizio non autorizzato del potere statale in territorio straniero. By 
Fausto Pocar. (Padua: Edizioni Cedam, 1974. Pp. ix, 202. Index. L. 
4,500.) This study attempts to review unauthorized state activities in the 
territory of another state and thus to cast an incidental light on the funda- 
mental issue whether authorized state activities in foreign territory—where 
at all permissible—have to be viewed as exceptional derogations from a 
rigidly understood notion of territorial sovereignty or as the natural limita- 
tions of a flexible concept that finds its exact contours only in the context 
of specific situations. Unfortunately, the author limits the focus of in- 
quiry to unauthorized acts of state agents, thus avoiding present-day inter- 
national environmental problems that might have provided an excellent 
context for the elucidation of the basic question. 


The book is divided into three substudies, the first one on activities in 
foreign territory of nonadmitted military agents, the second an inquiry into 
those of other nonadmitted agents, and the third focussing on activities of 
authorized agents such as diplomatic and consular personnel. Particularly, 
in reviewing “authorizing circumstances” for the conduct of activities by 
military agents, the author addresses himself to such serious international 
legal problems as the legitimacy of recourse to self-help, to armed reprisal, 
and to hot pursuit across land borders. : 
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He maintains that the latter two notions are incompatible with customary 
international law, and his understanding of the right of self-defense ob- 
viously excludes preventive action. Pocar’s conclusions are based on an 
evaluation of a somewhat eclectic state practice in the Middle East, the 
Algerian War of Independence, and U.S. action in Southeast Asia. 


At times the reader regrets the absence of consideration of pertinent 
views of other authorities on this topic.t_ More importantly, the book suffers 
from the author’s failure to adopt a clearly expounded functional approach 
to the sovereignty issues involved in those extraterritorial state activities. 
The reader with a special interest in the topic may yet find this volume 
worth attention. In addition to the above subjects, it features fairly ex- 
tensive sections on abductions by state agents of individuals from foreign 
territory, violations of air space, incursions into territorial waters, and the 
limits of consular jurisdiction. However, insufficient irdexing and the 
heavy reliance on Italian literature, to the sei a of more widely known 
sources, necessarily reduces the value this volume may have for the spe- 
cialist as a compilation of materials on the unabating sersitivity of states 
with regard to their territorial sovereignty. 

GUNTHER HANDL 


Asilo Diplomatico, contributo allo studio delle consuetudini locali nel 
diritto internazionale. By Francesco Francioni. (Instituto di Diritto Inter- 
nazionale dell’Université di Napoli. Milan: Giuffré Editore, 1973. Pp. viii, 
237. Three Indexes.’ L. 3,400.) In this book Francioni has made a 
thorough analysis of diplomatic asylum. The accomplishment of this 
difficult task required special methodical research and organization, the 
question being one of the most important unexplored areas of conventional 
international law. This is pcinted out in the author's subtitle “Contribu- 
tion to the Study of Local Customs in International Law.” 


The division in parts and chapters and the number of pages devoted to 
zach of them illustrates the relative importance of the questions contem- 
plated. Part I deals with diplomatic asylum in general international law 
and denies the possibility of basing the right of asylum on extraterri- 
toriality or immunity. Lastly, it reviews state practice on the subject. 
Part II examines the development and state oF the question in Latin 
America, beginning with an analysis of the acceptance of local customs 
in international law and that of their existence in Latin America in the 
area of diplomatic asylum. It continues with the examination of the role 
of conventions in that part of the world for the creation of asylum-permit- 
ting customs. It also reviews the very interesting subject of state practice 
in the area. Part III contemplates the general system for the exercise of 
{diplomatic asylum, the prerequisites and conditions for its legitimation, 
the problem of qualification, and that of granting, duration, and termination. 


Francioni’s work is fully satisfying to the reader, because of its scholarly 
qualities, thoroughness of treatment, and modern conception of the sub- 
iect (The works of Villagran Kramer and Vieira on- diplomatic asylum 
were published in 1956 and 1961 respectively.) It is an up-to-date, im- 
dortant contribution to the international law of diplomatic asylum and a 
=eference book that scholars and diplomats will certainly welcome. 

VICENTE BLANCO GASPAR 


Inleiding tot het Luchtrecht. By I. H. Ph. Diederiks-Verschoor. (De- 
venter: Kluwer B. V., 1973. Pp. 170. Bibliography. Index. DA. 26,50.) 


1 E.g., Bowett, Reprisals Involving Recourse to Armed Force, 66 AJIL 1 (1972). 
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This is a concise and convenient introductory textbook on air law. On 
many points, judicial decisions of American courts are cited, and there are 
frequent references to International Legal Materials. Following a brief 
outline of the history of the development of international legal regulation 
of aviation and of the Chicago Treaty of 1944, the author discusses the 
responsibilities of the operator of aircraft (chiefly in the light of the War- 
saw Convention of 1929 and supplementary agreements). This is followed 
by treatment of damage done by aircraft to parties on the ground, col- 
lisions in the air, and insurance. Brief mention is made of attachments 
against aircraft, and of rescue and salvage. International recognition of 
property interests in aircraft and criminal jurisdiction over acts on board 
are analyzed at greater length. A concluding chapter outlines Dutch 
legislation on air law. 

Epwarp DumMBAULD 


Consulate of the Sea and Related Documents. ‘Trans. by Stanley S. 
Jados. (University, Alabama: University of Alabama Press, 1975. Pp. 
xxxii, 326. Index. $12.00.) No introduction to admiralty law would be 
complete without a reference to the Consulate del Mare, and properly so, 
as it is one of the most significant documents in the development of mari- 
time law from municipal to universal applicability. The Consulate del 
Mare, published in Catalonia in the late 15th century, is in three parts: 
the Procedures Used in Consular Courts (consisting of 43 articles), the 
Customs of the Sea, which is the heart of the book (251 articles), and the 
Ordinances Relating to Armed Ships Engaging in Privateering and Armed 
Naval Vessels (37 articles). Mr. Jados’ book makes these, as well as re- 
ae ordinances and documents, available in English, apparently for the 

st time. 


A work which makes a classic more accessible is by definition valuable, 
and the literature of maritime law is richer for Mr. Jados’ book. It is 
for the specialist, however, to whom chapter and verse may be important, 
not for the reader who can take what he needs to know of maritime his- 
tory from the preface of an admiralty hornbook. There is, unfortunately, 
one disappointment. Mr. Jados knows his subject and could have pro- 
vided the nonspecialist a most useful introduction to the significance of the 
Consulate. As it is, his preface suffers from a lack of organization and 
editing and is rather ar Re as in the use of “popish” to describe 
papal action. 


Some years ago, George Orwell Pee his Homage to Catalonia. Mr. 
‘Jados’ work is yet another form of homage, reminding the civilized world 
of its debt to Catalonia which gave us the Consulate del Mare. 

a F. S. Ruppy 


La Sanzione nel Diritto Internazionale. By M. Laura Forlati Picchio. 
(Padua: Cedam, 1974. Pp. xv, 498. Index. L.12,000.) The author of 
this book approaches the problem of sanctions first theoretically and then 
from the viewpoint of positive international law. The middle part of the 
book provides a great deal of information on the problems that sanctioning 
raises for international organizations. The final part contains conclusions 
based on the theoretical fundamentals and the empirical material. The 
main emphasis is on the relationship between treaty regulation and general 
international law as far as guaranties against unlawful behavior are con- 
cerned. Treaties and the rules of international organizations limit the free 
exercise of power by providing sanctioning rules of their own. The pos- 
sible suspension or annulment of treaties in case of nonfulfillment by the 
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cther party pomi to the principle “non adimplenti non esz adimplendum” 
cr to self-help which, however, can be directed only against specific inter- 
ests of the state. The conceyt of sanctions as used in tkis book implies 
Egal consequences as well as actual encroachments on the delinquent’s in- 
ferests as far as provided for by law; it is in this way that the legal and 
coercive character of sanctions of international law is reconciled. The 
book is written in a personal stvle, not always easy to understand, but it 
seems logically clear. 


JOHANN MOKRE 


From War to Peace: Essays in Peacemaking and War Termination. 
Edited by David S. Smith with the assistance of Robert F. Randle. (New 
Tork: Columbia University International Fellows Program, 1974. Pp. xv, 
cli. $3.50.) On the subject of conflict, a demonstrable growth industry, 
Harvard University has bequeathed us « rich “how to” literature. But 
peacemaking, a fundamental type of social engineering which one would 
expect to be a central precccupation of the international lawyer, has 
vielded a scholarly literature about as meager as examples cf durable peace 
settlements themselves. From War to Peace, a collection of eight essays 
from a seminar of the International Fellows at Columbia, focusses on a 
umber of timely conflicts, peaca efforts, and related problems. The sub- 
cts covered include Germany, Somalia, Indochina, ths Middle East, 
Biafra, and some of the domestic and international factors influential in 
peacemaking. Any collection must be selective, but curiovsly no attention 
5 given to the Sudanese peace, one of the few apparently successful en- 
deavors in this genre. Nor is attention given to short term, nonserial 
conflicts, such as Central America’s “football” war. 


There is no unifying theorv or sharp focus in the collection. Indeed, 
the meaning of peacemaking, its possibilities, and durabilities in a world 
war system are hardly touched; the question is raised only in the final 
selection regarding peacemaking among the Eskimo. Though the essays 
¿re thoroughly researched, most are conceived with a rather narrow per- 
spective. More perspective and depth are supplied by Professor Randle’s 
comments linking the essays. One hopes that the young scholars who 
contributed to this collection will continue their work and develop a com- 
prehensive theory and practice of peacemaking. 

M-cHAEL REISMAN 


La Guerre Civile. By Charles Zorgbibe. (Paris: Presses Universitaires 
de France, 1975. Pp. 208. Selected Bibliography.) In ths current period 
ef increasing academic and governmental interest in the issue of civil war, 
>rofessor Zorgbibe’s book represents a useful survey of the legal aspects 
ef civil war. The author portrays the classical civil war as primarily an 
maternal state matter, developing out of the resort to violence by groups 
that feel they cannot achieve their political goals within the established 
aolitical framework. Modern civil war, on the other hand, is no longer 
‘ikely to be a simple internal matter isolated from international politics. 
“Modern civil wars not only have international repercussions, but may even 
be encouraged by external forces. l 


The distinction between classic and modern civil war is not a purely 
shronological matter Professor Zorgbibe cautions, although it is often tied 
-o historical evolution. When the classical authors formulated their the- 
aries of civil war at the end of the 19th and beginning of the 20th century, 
cnternational society was homogeneous. States were organized according 
-o the same principles and proclaimed the same values. They had a com- 
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mon stake in limiting violence and maintaining stability. All governments 
regarded insurgents as a common enemy. The modern international sys- 
‘tem, however, is essentially heterogenous. States are organized into com- 
` peting blocs based upon differing values. They are apt to see insurgency 
not as a threat to the common order but as an opportunity to provoke 
discord within the opposing bloc. . 


Within the context of classic and modern civil wars, the author probes 
the changing legal dimensions of such issues as the status of insurgents, 
intervention by third states (either on behalf of the existing government 
_or in support of insurgents), international regulation of civil conflict 
through regional organizations or the United Nations, and the elaboration 
of a law of human rights covering civil wars. : 
. Forrest L. GRIEVES 


Le Conflit Israelo-Arabe. Recherches sur [Emploi de la Force en Droit 
Internatoinal Public Positif. (By Pierre-Marie Martin. Paris: Librairie 
Générale de Droit et de Jurisprudence, R. Pichon et R. Durand-Auzias, 
1973. Pp. 347. F.72,70.) Dr. Martin provides a systematic legal analysis 
of the serial instances of minor and major coercion in the Arab—Israel 
conflict. His method is positivistic. The Arabs were obliged to accept 
the UN’s establishment of Israel and their refusal to acquiesce commenced 
a flow of illegalities. Martin believes that threats as well as actual appli- 
cations of force activate a broad right, of self-defense and concludes that 
the contingency for self-defense has been available to Israel since its in- 
ception. As a result, Martin tends to find Israel’s coercive responses in 
‘48, °56, ‘67, and its various reprisals justifiable; each event is subjected to 
rather detailed analysis. The author also appears to accept a right of 
annexation through conquest. He feels that Israel, for its part, has always 
been willing to make peace. But since the gravamen of the dispute is 
viewed as the existence of Israel, the analysis requires no consideration 
of what Israeli willingness might or should entail (if anything). 


Considering the subject and his thesis, it is regrettable that Martin did 
not specify in more detail the magnitude and realities of diverse threats 
or actual acts of Arab provocation at different points. While this reviewer 
would join the author in rejecting what Professor McDougal has called a 
“sitting duck” interpretation of Article 51 of the UN Charter, an extended 
reading of that provision requires a more contextual method of fact assess- 
ment. Threats and saber rattling are, alas, a routine international dialect; 
unless the interpreter provides a method for identifying “real” threats, we 
are likely to see a lot more coercion “in self-defense.” 


By example, Martin’s book, in its very fidelity to its working postulates, 
demonstrates the inadequacy of legal positivism as a method of legal 
science and a technique by which law can contribute to the resolution of 
disputes. Positivism excludes from its focus the many informal mani- 
festations of authority expectations, with strongest focus on perspectives 
rather than operations. If anything, the Middle East conflict demonstrates 
that “legality” is not lawfulness, that lawfulness can only be determined 
by reference to the expectations of authority of the international com- 
munity and not by the logical derivation and application of formal prin- 
ciples, and that only by reference to expectations can realistic solutions be 
devised. A method grounded in a view of law far from actual social pro- 
cess may provide useful ammunition for advocacy, but it yields little for 
the aspiring peacemaker. Ironically, it seems somehow. characteristic of 
the Arab-Israel conflict. 

MicHAEL REISMAN 


198 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


The Work of the Asian-African Legal Consultative Committee [1956-- 
1974]. By the Secretariat of the Committee. (New Delhi: 1974. Pp. v, 
136. Rs.30.) This volume assembles the texts of the nine subjects on 
which the Asian—African Legal Consultative Committee was able to reach 
agreement in the period of its existence 1956-1974: diplomatic privileges 
and immunities, immunities of state trading corporations, extradition, ref- 
ugees, multiple nationality, admission and treatment of aliens, relief against 
multiple taxation, legality of nuclear tests, and enforcement of foreign judg- 
ments, service of process, and recording of evidence. It also includes re- 
ports on these and on other subjects for which no text had been estab- 
lished, such as the law of treaties and arbitral procedure. The discussion 
of these subjects in the Committee has significantly influenced the work 
of the Asian and African delegations at the UN General ‘Assembly and 
special conferences called by the United Nations and notably at the Vienna 
Conference on the Law of Treaties, where Asian—African solidarity was 
particularly apparent. The Committee’s influence is similarly felt in sub- 
jects now under discussion, such as, in respect of the law of the sea, the 
exclusive economic zone, straits used for international navigation, and 
archipelagos, as well as the law of international rivers. The discussions 
reveal the clear predominance of the Asian and Middle Eastern: countries, 
reflecting the three to one {19 to 6) majority over the black African mem- 
bers: Nevertheless, there is scant indication that after eighteen years, the 
Committee will break up into regional groups. | 

3 | Jonn H. SPENCER 


Convention communautaire sur la compétence judiciaire et exécution 
des décisions. By Martha Weser, with a Preface by R. Vander Elst ( Brus- 
sels: Centre interuniversitaire de droit comparé, 1975. Pp. xxxi, 773. BF 
2400, cloth; BF 1800, paper.) The literature on the Common Market 
Convention of September 27, 1968 on Jurisdiction and the Enforcement of 
Judgments, in effect between the six original Member States since Febru- 
ary 1973, is growing fast. The book under review is another contribution. 
The Convention’s importance for the area is considerable and will increase 
when the three new Member States have adhered to the Convention in 
accord with their commitment. For nonresidents of the area, the Con- 
vention has created the risk that a judgment rendered against them may 
be enforced within the entire area even if it comes from a court lacking 
jurisdiction for grant of an in personam judgment under due process stan- - 
dards (pp. 110, 277). Discussions are under way with the United King- 
dom to protect U.S. domiciliaries from this possibility. 


The author, who is a professor at the Free University in Brussels and a 
practitioner, participated in the preparation of the Market Convention as 
observer for the Benelux Unification of Law Committee. She promoted the 
view, which was accepted, that the Convention should go beyond identi- 
fication of the jurisdictional bases for enforcing judgments against area 
oe and state directly in what court or courts area residents may 
be sued. 


Situations not.covered by the Convention are also dealt with. For ex- 
ample, against nonresidents of the area the Member States may use their 
own local rules on assumption of jurisdiction. These rules are given. 
Furthermore, because the Convention excludes certain fields of law, bi- 
lateral treaties in existence between the Members remain applicable in 
part. One of the excluded fields is bankruptcy. A Market Experts Com- 


1 Cf. Keamey and Dalton, The Treaty on Treaties, 64 AJIL 495 (1970). 
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mittee has drafted a bankruptcy convention and it is discussed briefly. 
The Market has started work cn unification of the rules of private inter- 
national law. A much criticized draft for a convention on the law govern- 
ing contractual and noncontractual obligations exists. The draft is dis- 
cussed without critical evaluation. 


The voluminous book opens with a doctrinal discussion of “jurisdiction” 
and closes with a “Documents” part which includes the principal conven- 
tion, the bankruptcy and choice of law drafts, the bilateral treaties, and 
the local statutory rules on jurisdiction. Though discussed in the main 
part, the Protocol of June 3, 1971, not yet in force, giving the Court of the 
Communities jurisdiction for interpretation of the Convention, is missing. 
The volume covers a great many things, perhaps too much for a thorough 
discussion, Its usefulness is without question. 
: Kurr H. NabELMANN 


Souveränitätsübergang und Rechtskontinuität im Britischen Common- 
wealth. By Werner Morvay. (Berlin, Heidelberg, New York: Springer 
Verlag, 1974. Pp. viii, 116. DM 48; $19.60.) The author deals with legal 
aspects of the conversion of the British Empire into the British Common- 
wealth of Nations, composed of Commonwealth Monarchies, Common- 
wealth Republics, and Separate Monarchies, i.e., Commonwealth countries 
which have their own monarch. Going through this short but meaningful 
book, the reader has an opportunity to study the various phases of transfer 
of sovereignty and legal continuity in the Commonwealth. The author 
emphasizes that the assumption by the Dominions (Commonwealth Mon- | 
So. of sovereignty started earlier in the field of external affairs than 
in the field of internal affairs. They participated in the Peace Conference 
of Versailles in 1919, signed the Peace Treaties, and became members of 
the League of Nations. India, whose independence was not yet percepti- 
ble on the political horizon, also appeared as a separate (though non- 
Dominion ) entity at Versailles and became a member of the League. In- 
dividual treatymaking and diplamacy are the two symptoms of emancipa- 
tion in foreign affairs. The author relies only on generally known treaty 
and diplomatic material not going into the facts of preindependence con- 
sular practice, e.g., in Australia where a Consular Corps existed prior to 
Dominion ‘status and where the Holy See maintained an Apostolic Dele- 
gate (though not a Nuncio of diplomatic character) who assisted the 
Australian Government by restraining a Bishop from another part of the 
British Empire from agitating against recruitment during World War I. 
As to emancipation of the Dominions in internal affairs, the author dis- 
cusses particularly the evolution of their legislative powers before and 
after the Statute of Westminster. Details of this development are well 
known to constitutional lawyers. The author then proceeds to a discussion 
of the problem of limitations on independence which, according to Keith 
and Latham, could be found in the existence of an Imperial Fundamental 
Law. Reference is here made inter alia to the common status of British 
subjects in the Commonwealth and to the jurisdiction of the Privy Council 
but the author states that the appelate jurisdiction of the latter is not 
protected by the constitutional law of the Commonwealth. 


The author calls his book a contribution to the law of state succession 
and it is at the point of taking up problems of state succession that he 
‘deals with some of the dilemmas of international law. He makes a simple 
statement to the effect that international law requires from the’ successor 
state only respect for acquired rights of De persons and possibly re- 
spect for some fundamental and human rights and he refrains from dealing 
in detail with the bewildering state practice emanating from new states in 
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the field of state succession. After having discussed the Commonwealth 
Monarchies, the author examines problems of Commonwealth Republics 
and of what he calls “separate? Monarchies such as Malaysia, Lesotho, 
Swaziland, and Tonga. This examination does not exceed ten pages. This 
is followed by a discussion of egal continuity between the relevant old 
and new constitutional laws. On page 100 the author states that from the 
olitical point of view the British Queen reminds the states which were 
ormerly dependent territories of preindependence days and thus she ap- 
pears as a relic of colonialism which disappears only by the adoption of 
the republican structure. To pin on the dynasty the pol'tical stigma of 
colonialism is rather unfortunate. Many of the Commonwealth countries 
still look to monarchical Britain es the “Mother country” which is both more 
and less than lawyers are able to formulate in their own terminology. 
Nevertheless this is a highly informative and well written little book though 
it is accessible only to readers with a perfect knowledge of German. If a 

new edition is contemplated, an index would be welcome. 
CHARLES Henry ALEXANDROWICZ 


International Governmental Organizations, Constitutional Documents. 
Rev. 3rd edition. Edited by Amos J. Peaslee. Prepared by Dorothy Peaslee 
Xydis. Part I (in two volumes): General and Regional—Political—Eco- 
nomic—Social—Legal—Defense. (The Hague: Martinus Nijhoff, 1974. 
Volume I, Pp. xvii, 800; Volume II, Pp. xv, 1479. Index. Gld. 375.) These 
two volumes constitute Part I of a series of five parts to appear on inter- 
national governmental organizations. All are to be added to the five- 
volume series of the Constitutions of States which has already appeared 
in the revised 3rd edition.t W-th summaries, texts, notes, bibliographies, 
membership tables, and index, they greatly enhance this already indis- 
pensable collection. More than ninety texts are supplied including the UN 
Charter, GATT, Treaty of Rome of 1957, OECD, OAS, OAU, OCAM, the 
Asian and African Development Banks, the Andean and West African Cus- 
toms and Monetary Unions, the Union of Central African States, the Carib- 
bean Free Trade Association, etc. The volumes subsequently to appear 
will be concerned with agriculture, commodities, fisheries, and plants (Part 
II); education, culture, and copvright (Part III); science and health (Part 
IV}; communications and transportation (Part V). Their early publica- 
tion will be eagerly awaited. ‘While the inclusion of bibliographies con- 
stitutes a welcome innovation, these can scarcely be adequate in such a 
vast undertaking. | 

Jonn H. SPENCER 


1 Cf. 63 AJIL 376 (1969). 
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UNITED Nations GENERAL ASSEMBLY RESOLUTION 
3362(S-VIL), SEPTEMBER 16, 1975 * 


DEVELOPMENT AND INTERNATIONAL ECONOMIC COOPERATION 


The General Assembly, 


Determined to eliminate injustice and inequality which afflict vast sec- 
tions of humanity and to accelerate the development of developing coun- 
tries, 

Recalling the Declaration and the Programme of Action on the Estab- 
lishment of a New International Economic Order, as well as the Charter 
of Economic Rights and Duties of States,? which lay down the foundations 
of the new international economic order, | 

Reaffirming the fundamental purposes of the above-mentioned docu- 
ments and the rights and duties of all States to seek and participate in the 
solutions of the problems afflicting the world, in particular the imperative 
need of redressing the economic imbalance between developed and de- 
veloping countries, 

Recalling further the International Development Strategy for the Second 
United Nations Development Decade,’ which should be reviewed in the 
light of the Programme of Action on the Establishment of a New Interna- 
tional Economic Order, and determined to implement the targets and 
policy measures contained in the International Development Strategy. 

Conscious that the accelerated development of developing countries 
would be a decisive element for the promotion of world peace and security, 

Recognizing that greater co-operation among States in the fields of trade, 
industry, science and technology as well as in other fields of economic 
activities, based on the principles of the Declaration and the Programme 
of Action on the Establishment of a New International Economic Order 
and of the Charter of Economic Rights and Duties of States, would also 
contribute to strengthening peace and security in the world, 

Believing that the over-all objective of the new international economic or- 
der is to increase the capacity of developing countries, individually and 
collectively, to pursue their development, 

Decides, to this end and in the context of the foregoing, to set in motion 
the following measures as the basis and framework for the work of the 
competent bodies and organizations of the United Nations system: 


I. 
INTERNATIONAL TRADE 


1. Concerted efforts should be made in favour of the developing coun- 
tries towards expanding and diversifying their trade, improving and di- 
versifying their productive capacity, improving their productivity and in- 


* Adopted by consensus at the 2349th plenary meeting, Sept. 16, 1975. 73 Derr. 
STATE BULL. 559 (1975); 14 ILM 1524 (1975). (footnotes renumbered). 

1 General Assembly resolutions 3201(S-VI) and 3202(S-VI). 

2 General Assembly resolution 3281( XXIX). 

3 General Assembly resolution 2626{XXV). 
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creasing their export earnings, with.a view to counteracting the adverse 
effects of inflation—thereby sustaining real incomes—and with a view to 
improving the terms of trade of the developing countries and in order to 
eliminate the economic imbalance between developed and developing 
countries. 


2. Concerted action should be taken to accelerate the growth and diversi- 
fication of the export trade of developing countries in manufactures and 
semi-manufactures and in processed and semi-processed products in order 
to increase their share in world industrial output and world trade within 
the framework of an expanding world economy. 


3.. An important aim of the fourth session of the United Nations Con- 
ference on Trade and Development, in addition to work in progress else- 
where, should be to reach decisions on the improvement of market struc- 
tures in the field of raw materials and commodities of export interest to 
the developing countries, including decisions with respect to an integrated 
programme and the applicability of elements thereof. In this connexion, 
taking into account the distinctive features of individual raw materials 
and commodities, the decisions should bear on the following: 


(a) Appropriate international stocking and other forms of market ar- 
soon eves for securing stable, remunerative and equitable prices for com- 
modities of export interest to ee countries and promoting equi- 
librium between supply and demand, including, where possible, long-term 
multilateral commitments; 

.(b) Adequate international financing facilities for such stocking and 
market arrangements; 
c) Where possible, promotion of long-term and medium-term contracts; 
d) Substantially improve facilities Fox compensatory financing of ex- 
port revenue fluctuations through the widening and enlarging of the exist- 
ing facilities. Note has been taken of the various proposals regarding a 
comprehensive scheme for the stabilization of export earnings of develop- 
ing countries and for a Development Security Facility as well as specilic 
measures for the benefit of the developing countries most in need; 
< (e) Promotion of processing of raw materials in producing developing 
countries and expansion and diversification of their exports, particularly 
to developed countries; 

(f) Effective opportunities to improve the share of developing coun- 
tries in transport, marketing and distribution of their primary commodities 
and to encourage measures of world significance for the evolution of the 
infrastructure and secondary capacity of developing countries from the 
production of primary commodities to processing, transport and market- 
ing, and to the production of finished manufactured goods, their trans- 
port, distribution and exchange, including advanced financial and exchange 
institutions for the remunerative management of trade transactions; 


4, The Secretary-General of the United Nations Conference on Trade 
and Development should present a report to the Conference at its fourth 
session on the impact of an integrated programme on the imports of de- 
veloping. countries which are net importers of raw materials and commod- 
ities, including those lacking in natural resources, and recommend any 
remedial measures that may be necessary. 


5. A number of options are open to the international community to pre- 
serve the purchasing power of developing countries. These need to be 
further studied on a priority basis. e Secretary-General of the United 
Nations Conference on Trade and Development should continue to study 
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direct and indirect indexation schemes and other options with a view to 
mazing concrete proposals before the Conference at its fourth session. 


€ The Secretary-General of the United Nations Conference on Trade. 
anc Development should prepare a preliminary study on the proportion 
between prices of raw materials and commodities exported by developing 
countries and the final consumer price, particularly in developed countries, 
anc submit it, if possible, to the Conference at its fourth session. 


7. Developed countries should fully implement agreed provisions on the 
priaciple of standstill as regards imports from developing countries, and 
an} departure should be subjected to such measures as consultations and 
mu_tilateral surveillance and compensation, in accordance with interna- 
tiomally agreed criteria anc: procedures.. 


& Developed countries should take effective steps within the framework 
of multilateral trade negotiations for the reduction or removal, where feasi- 
ble and appropriate, of non-tariff barriers affecting the products of export 
interest to developing countries on a differential and more favourable 
basis for developing countries. The Generalized Scheme of Preferences 
shculd not terminate at the end of the period of ten years originally en- 
visaged and should be continuously improved through wider coverage, 
deeper cuts and other measures, bearing in mind the interests of those de- 
velping countries which enjoy special advantages and the need for find- 
ing ways and means for protecting their interests. 


E Countervailing duties should be applied only in conformity with in- 
ternaationally agreed obligations. Developed countries should exercise 
maximum restraint within the framework of international obligations in 
the imposition of countervailing duties on the imports of products from 
developing countries. The multilateral trade negotiations under way 
shculd take fully into account the particular interests of developing coun- 
tries with a view to providing them differential and more favourable treat- 
ment in appropriate cases. 


-0. Restrictive business practices adversely E, international trade, 
particularly that of developing countries, should be eliminated and efforts 
shculd be made at the national and international levels with the objective 
of aegotiating a set of equitable principles and rules. l 


Il. Special measures should be undertaken by developed countries and 
developing countries in a position to do so to assist in the structural trans- 
formation of the economy of the least developed, land-locked and island 
de~eloping countries. : 


_2. Emergency measures as spelled out in section X of General Assembly 
resdlution 3202(S-VI) should be undertaken on a temporary basis to meet 
the specific problems of the most seriously affected countries as defined in 
As:embly resolutions 3201(S-VI) and 3202(S-VI) of 1 May 1974, without 
an7 detriment to the interests of the developing countries as a whole. 


“3, Further expansion of trade between the socialist countries of Eastern 
Europe and the developing countries should be intensified as is provided 
for in resolutions 15(IL) of 25 March 1968 * and 53(III) of 19 May 1972" 


í Proceedings of the United Nations Conference on Trade and Development, Second 
Session, vol. I and Corr. 1 and 3 and Add.1 and 2, Report and Annexes (United Na- 
tiors publication, Sales No.: E.68.11-D.14), p. 32. 

ESee Proceedings of the United Nations Conference on Trade and Development, 
Th-rd Session, vol. I; Report and Annexes (United Nations publication, Sales No.: 
E.'3.1L.D.4), annex LA. 
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of the United Nations Conference on Trade and Development. Additional 
measures and appropriate orientation to achieve this end are necessary. 


II. 


TRANSFER OF REAL RESOURCES FOR FINANCING THE DEVELOPMENT OF 
DEVELOPING COUNTRIES AND INTERNATIONAL MONETARY REFORMS - 


1. Concessional financial resources to developing countries need to be 
increased substantially, their terms and conditions ameliorated and their 
-flow made predictable, continuous and increasingly assured so as to facili- 
tate the implementation by developing countries of long-term programmes 
for economic and social development. Financial assistance should, as a 
general rule, be untied. 


2, Developed countries confirm their continued commitment in respect 
of the targets relating to the transfer of resources, in particular the official 
development assistance target of 0.7 percent of gross national product, as 
agreed in the International Development Strategy for the Second United 
Nations Development Decade, and adopt as their common aim an effec- 
tive increase in official development assistance with a view to achieving 
these targets by the end of the decade. Developed countries which have 
not yet made a commitment in respect of these targets undertake to make 
their best efforts to reach these targets in the remaining part of this decade. 


3. The establishment of a link between the special drawing rights and 
development assistance should form part of the consideration by the Inter- 
national Monetary Fund of the creation of new special drawing rights as 
and when they are created according to the needs of international liquidity. 
Agreement should be reached at an early date on the establishment of a 
trust fund, to be financed partly through the International Monetary Fund 
gold sales and partly through voluntary contributions and to be governed 
by an appropriate body, for the benefit of developing countries. Considera- 
tion of other means of transfer of real resources which are predictable, as- 
sured and continuous should be expedited in appropriate bodies. 


4. Developed countries and international organizations should enhance 
the real value and volume of assistance to developing countries and en- 
sure that the developing countries obtain the largest possible share in the 
procurement of equipment, consultants and consultancy services. Such as- 
sistance should be on softer terms and, as a general rule, untied. 


o. In order to enlarge the pool of resources available for financing de- 
velopment, there is an urgent need to increase substantially the capital of 
the World Bank Group, and in particular the resources of the International 
Development Association, to enable it to make additional capital available 
to the poorest countries on highly concessional terms. 


6. The resources of the development institutions of the United Nations 
system, in particular the United Nations Development Programme, should 
also be increased. The funds at the disposal of the regional development 
banks should be augmented. These increases should be without prejudice 
to bilateral development assistance flows. 


7. To the extent desirable, the World Bank Group is invited to consider 
new ways of Top ng its financing with private management, skills, 
technology and capital and also new approaches to increase financing of 
development in developing countries, in accordance with their national 
plans and priorities. 
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& The burden of debt on developing countries is increasing to a point 
where the import capacity as well as reserves have come under serious 
strein. At its fourth session the United Nations Conference on Trade and 
Development shall consider the need for, and the possibility of, convening 
as soon as possible a conference of major donor, creditor and debtor coun- 
tries to devise ways and means to mitigate this burden, taking into account 
the- development needs of developing countries, with special attention to 
the plight of the most seriously aitected countries as defined in General 
Assembly resolutions 3201(S-VI) and 3202(S-VI). | 


€ Developing countries should be granted increased access on favoura- 
ble terms to the capital markets of developed countries. To this end, the 
joirt Development Committee of the International Monetary Fund and 
the International Bank for Reconstruction and Developmen: should pro- 
gress as rapidly as possible in its work. Appropriate United Nations bodies 
anc. other related intergovernmental agencies should be invited to examine 
wavs and means of increasing the flow of public and private resources to 
developing countries, including proposals made at the current session to 
prcvide investment in private and public enterprises in the developing 
countries. Consideration should be given to the examination of an inter- 
national investment trust and to the expansion of the International Finance 
Co-poration capital without. prejudice to the increase in resources of other 
intergovernmental financial and development institutions and bilateral as- 


sistance flows. 


MK). Developed and developing countries should further co-operate 
through investment of financial resources and supply of technology and 
equipment to developing countries by developed countries and by de- 
veloping countries in a position to do so. 


“1. Developed countries, and developing countries in a position to do 
so, are urged to make adequate contributions to the United Nations Spe- 
cia! Fund with a view to an early implementation of a programme of lend- 
ing, preferably in 1976. 


72. Developed countries should improve terms and conditions of their 
assistance so as to include a preponderant grant element for the least de- 
veloped, land-locked and island developing counties. 


13. In providing additional resources for assisting the most seriously af- 
' fected countries in helping them to meet their serious balance-of-payments 
deiicits, all developed countries, and developing countries in a position to 
do so, and international organizations such as the International Bank for 
. Reconstruction and Development and the International Monetary Fund, 
shculd undertake specific measures in their favour, including those pro- 
viced in General Assembly resolutions 3201(S-VI) and 3202(S-VI). 


_4. Special attention should be given by the international community 
to the phenomena of natural disasters which frequently afflict many parts 
of the world, with far-reaching devastating economic, social and structural 
consequences, particularly in the jeast developed countries. To this end, 
the General Assembly at its thirtieth session, in considering this problem, 
sheuld examine and adopt appropriate measures. 


15. The role of national reserve currencies should be reduced and the 
special drawing rights should become the central reserve asset of the in- 
temational monetary system in order to provide for greater international 
control over the creation and equitable distribution of liquidity and in 
order to limit potential losses as a consequence of exchange rate fluctua- 
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tions. Arrangements for gold should be consistent with the agreed ob- 
jective of reducing the role of gold in the system and with equitable dis- 
tribution of new international liquidity and should in particular take into 
consideration the needs of developing countries for increased liquidity. 


16. The process of decision-making should be fair and responsive to © 
change and should be most specially responsive to the emergence of new 
economic influence on the part of developing countries. The participa- 
tion of developing countries in the decision-making process in the compe- 
tent organs K3 international finance and development institutions should 
be adequately increased and made more effective without adversely affect- 
ing the broad geographic representation of developing countries and in 
accordance with the existing and evolving rules. 


17. The compensatory financing facility now available through the In- 
ternational Monetary Fund should be expanded and liberalized. In this 
connexion, early consideration should be given by the Fund and other ap- 
propriate United Nations bodies to various proposals made at the current 
session—including the examination of a new development security facility— 
which would mitigate export earnings shortfalls of developing countries, 
with special regard to the poorest countries, and thus provide greater as- 
sistance to their continued economic development. Early consideration 
should also be given by the International Monetary Fund to proposals to 
expand and liberalize its coverage of current transactions to include manu- 
factures and services, to ensure that, whenever possible, compensation for 
export shortfalls takes place at the same time they occur, to take into ac- 
count, in determining the quantum of compensation, movements in im- 
port prices and to lengthen the repayment period. 


18. Drawing under the buffer stock financing facility of the International 
Monetary Fund should be accorded treatment with respect to floating 
alongside the gold tranche, similar to that under the compensatory financ- 
ing tacility, and the Fund should expedite its study of the possibility of 
an amendment of the Articles of Agreement, to be presented to the In- 
terim Committee, if possible in its next meeting, that would permit the 
Fund to provide assistance directly to international buffer stocks of pri 
mary products, 


Hit. 
SCIENCE AND TECHNOLOGY 


l. Developed and developing countries should co-operate in the estab- 
lishment, strengthening and development of the scientific and technological 
infrastructure of developing countries. Developed countries should also 
take appropriate measures, such as contribution to the establishment of 
an industrial technological information bank and consideration of the pos- 
sibility of regional and sectoral banks, in order to make available a greater 
flow to developing countries of information permitting the selection of 
technologies, in particular advanced technologies. Consideration should 
also be given to the establishment of an international centre for the ex- 
change of technological information for the sharing of research findings 
relevant to developing countries. For the above purposes institutional ar- 
rangements within the United Nations system should be examined by the 
General Assembly at its thirtieth session. : 


2. Developed countries should significantly expand their assistance to 
developing countries for direct support to their science and technology 
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programmes, as well as increase substantially the proportion of their re- 
search and development devoted to specific problems of primary interest 
to developing countries, and in the creation of suitable indigenous tech-. 
nology, in accordance with feasible targets to be agreed upon. The Gen- 
eral Assembly invites the Secretary-General to carry out a preliminary study 
and to report to the Assembly at its thirty-first session on the possibility | 
of establishing, within the framework of the United Nations system, an 
international energy institute to assist all developing countries in energy 
resources research and development. — 


3. All States should co-operate in evolving an international code of con- 
duct for the transfer of technology, corresponding, in particular, to the 
special needs of the developing countries. Work on such a code should 
therefore be continued within the United Nations Conference on Trade 
and Development and concluded in time for decisions to be reached at 
the fourth session of the Conference, including a decision on the legal 
character of such a code with the objective of the adoption of a code of 
conduct prior to the end of 1977. International conventians on patents 
and trade marks should be reviewed and revised to meet, in particular, the 
special needs of the developing countries, in order that these conventions 
may become more satisfactory instruments for aiding developing countries 
in the transfer and development of technology. National patents systems 
should, without delay, be brought into line with the interrational patent 
system in its revised form. 


4, Developed countries should facilitate access of developing countries 
on favourable terms and conditions, and on an urgent basis, to informa- 
tique, to relevant information on advanced and other technologies suited 
to their specific needs as well as on new uses of existing technology, new 
developments, and possibilities of adapting them to local needs. Inas- 
much as in market economies: advanced technologies with respect to in- 
dustrial production are most frequently developed by private institutions, 
developed countries should facilitate and encourage these institutions in 
providing effective technologies in support of the priorities of developing 
countries. 


5. Developed countries should give developing countries the freest and 
fullest possible access to technologies whose transfer is not subject to pri- 
vate decision. 


6. Developed countries should improve the transparency of the indus- 
trial property market in order to facilitate the technological choices of de- 
veloping countries. In this respect, relevant organizations of the United 
Nations system, with the collaboration of developed countries, should un- 
dertake projects in the fields of information, consultancy and training for 
the benefit of developing countries. 


7. A United Nations Conference on Science and Technology for De- 
velopment should be held in 1978 or 1979 with the mair objectives of 
strengthening the technological capacity of developing countries to enable 
them to apply science and technology to their own development; adopting 
effective means for the utilization of scientific and technological potentials 
in the solution of development problems of regional and glokal significance, 
especially for the benefit of developing countries; and providing instru- 
ments of co-operation to developing countries in the utilization of science 
and technology for solving socio-economic problems that cannot be solved 
` by individual action, in accordance with national priorities, taking into ac- 
count the recommendations made by the Intergovernmental Working 
Group of the Committee on Science and Technology for Development. 
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8. The United Nations system should play a major role, with appropriate 
financing, in achieving the above-stated objectives and in developing sci- 
entific and technological co-operation between all States in order to ensure 
the application of science and technology to development. The work of 
the relevant United Nations bodies, in particular that of the United Na- 
tions Conference on Trade and Development, the United Nations Indus- 
trial Development Organization, the International Labour Organisation, 
the United Nations Educational, Scientific and Cultural Organization, the 
Food and Agriculture Organization of the United Nations, the World In- 
tellectual Property Organization and the United Nations Development 
Programme, to facilitate the transfer and diffusion of technology should be 
given urgent priority. The Secretary-General of the United Nations should - 
take steps to ensure that the technology and experience available within 
the United Nations system is widely disseminated and readily available to 
the developing countries in need of it. 


9. The World Health Organization and the competent organs of the 
United Nations system, in particular the United Nations Children’s Fund, 
should intensify the international effort aimed at improving health condi- 
ditions in developing countries by giving priority to prevention of disease 
and malnutrition and by providing primary health services to the com- 
munities, including maternal and child health and family welfare. 


10. Since the outflow of qualified personnel from developing to devel- 
oped countries seriously hampers the development of the former, there is 
an urgent need to formulate national and international policies to avoid 
the “brain drain” and to obviate its adverse effects. 


IV. 
INDUSTRIALIZATION 


1. The General Assembly endorses the Lima Declaration and Plan of 
Action on Industrial Development Co-operation * and requests all Govern- 
ments to take individually and/or collectively the necessary measures and 
decisions required to implement effectively their undertakings in terms 
of the Lima Declaration and Plan of Action. 


2. Developed countries should facilitate the development of new pol- 
icies and strengthen existing policies, ee labour market policies, 
which would encourage the redeployment of their industries which are 
less competitive internationally to developing countries, thus leading to 
structural adjustments in the former and a higher degree of utilization of 
natural and human resources in the latter. Such policies may take into 
account the economic structure and the economic, social and security ob- 
jectives of the developed countries concerned and the need for such in- 
dustries to move into more viable lines of production or into other sectors 
of the economy. l 


3. A system of consultations as provided for by the Lima Plan of Ac- 
tion should be established at the global, regional, interregional and sectoral 
levels within the United Nations Industria] Development Organization and 
within other appropriate international bodies, between developed and de- 
veloping countries and among developing countries themselves, in order 
to facilitate the achievement of the goals set forth in the field of indus- 
trialization, including the redeployment of certain productive capacities 
existing in developed countries and the creation of new industrial facilities 


€ See A/10112, chap. IV. 
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in developing countries. In this context, the United Nations Industrial De- 
velopment Organization should serve as a forum for negotiation of agree- 
ments in the field of industry between developed and developing countries 
and among developing countries themselves, at the request of the coun- 
tries concerned. . 


4. The Executive Director cf the United Nations Industrial Develop- 
ment Organization should take immediate action to ensure the readiness 
of that organization to serve as a forum fer consultations and negotiation 
of agreements in the field of industry. In reporting to the next session of 
the Industrial Development Board on actions taken in this respect, the 
Executive Director should also include proposals for the establishment of 
a system of consultations. The Industrial Development Board is invited 
to draw up, at an early date, the rules of procedure according to which 
this system would operate. 


5. To promote co-operation between developed and developing coun- 
tries, both should endeavour to disseminate appropriate information about 
their priority areas for industrial co-operation and the form they would like 
such co-operation to take. The efforts undertaken by the United Nations 
Conference on Trade and Development on tripartite co-operation between 
countries having different economic and social systems could lead to con- 
structive proposals for the industrialization of developing countries. 


6. Developed countries should, whenever possible, encourage their en- 
terprises to participate in investment projects within the framework of the 
development plans and programmes of the developing countries which so 
desire; such participation should be carried out in accordance with the 
laws and regulations of the developing countries concerned. 


7. A joint study should be undertaken by all Governments under the 
auspices of the United Nations Industrial Development Organization, in 
consultation with the Secretary-General of the United Nations Conference 
on Trade and Development, making full use of the knowledge, experience 
and capacity existing in the United Nations system of methods and mecha- 
nisms for diversified financial and technical co-operation which are geared 
to the special and changing requirements of international industrial co- 
operation, as well as of a general set of guidelines for bilateral industrial 
co-operation. A progress report on this study should be submitted to the 
General Assembly at its thirty-first session. . 


8. Special attention should be given to the particular problems in the 
industrialization of the least developed, land-locked and island developing 
countries—in order to put at their disposal those technical and financial 
resources as well as critical goods which need to be provided to them to 
enable them to overcome their specific problems and to play their due role 
in the world economy, warranted by their human and material resources. 


9. The General Assembly endorses the recommendation of the Second 
General Conference of the United Nations Industrial Development Organi- | 
zation to convert that organization into a specialized agency and decides 
to establish an intergovernmental committee of the whole, including States 
which participated in the Second General Conference, to meet in Vienna 
to draw up a constitution for the United Nations Industrial Development 
Organization as a specialized agency, to be submitted to e conference of 
plenipotentiaries to be convened by the Secretary-General in the last 
quarter of 1976. | 
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10. In view of the importance of the forthcoming World Employment 
Conference, Governments should undertake adequate preparations and 
consultations. 


V. 
FOOD AND AGRICULTURE 


1. The solution to world food problems lies primarily in increasing 
rapidly food production in the developing countries. To this end, urgent 
and necessary changes in the pattern of world food production should be 
introduced and trade policy measures should be implemented, in order to 
obtain a notable increase in agricultural production and the export earn- 
ings of developing countries. 


2. To achieve these objectives, it is essential that developed countries 
and developing countries in a position tò do so should substantially in- 
crease the volume of assistance to developing countries for agriculture and 
food production, and that developed countries should effectively facilitate 
access to their markets .for food and agricultural products of export in- 
terest to developing countries, both in raw and processed form, and adopt 
adjustment measures, where necessary. 


3. Developing countries should accord high priority to agricultural and 
fisheries development, increase investment accordingly and adopt policies 
which give adequate incentives to agricultural producers. It is a respon- 
sibility of each State concerned, in accordance with its sovereign judg- 
ment and development plans and policies, to promote interaction between 
expansion of food production and socio-economic reforms, with a view 
to achieving an integrated rural development. The further reduction of 
post-harvest food losses in developing countries should be undertaken as 
a matter of priority, with a view to reaching at least a 50 per cent reduc- 
tion by 1985. All countries and competent international organizations 
should co-operate financially and technically in the effort to achieve this 
objective. Particular attention should be given to improvement in the 
systems of distribution of food-stuffs. : 


4, The Consultative Group on Food Production and Investment in De- 
veloping Countries should quickly identify developing countries having the 
potential for most rapid and efficient increase of food production, as well 
as the potential for rapid agricultural expansion in other developing coun- 
tries, especially the countries with food deficits. Such an assessment would 
assist developed countries and the competent international organizations 
to concentrate resources for the rapid increase of agricultural production 
in the developing countries. 


5. Developed countries should adopt policies aimed at ensuring a stable 
supply and sufficient quantity of fertilizers and other production inputs to 
developing countries at reasonable prices. They should also provide as- 
sistance to, and promote investments in, developing countries to improve 
the efficiency of their fertilizer and other agricultural input industries. Ad- 
vantage should be taken of the mechanism provided by the International 
Fertilizer Supply Scheme. 


6. In order to make additional resources available on concessional terms 
for y es pao development in epar countries, developed countries 
and developing countries in a position to do so should pledge, on a volun- 
tary basis, substantial contributions to the proposed International Fund 
for Agricultural Development so as to enable it to come into being by the 
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end of 1975, with initial resources of SDR [special drawing rights] 1,000 
milion. Thereafter, additional resources should be provided to the Fund 
on a continuing basis. 


~, In view of the significant impact of basic and applied agricultural re- 
seerch on increasing the quantity and quality of food production, developed 
countries should support the expansion of the work of the existing inter- 
naional agricultural research centres. Through their bilateral programmes 
they should strengthen their links with these international research centres 
ani with the national agricultural research centres in developing coun- 
tries. With respect to the improvement of the productivity and competi- 
tiveness with synthetics of non-focd agricultural and forestry products, re- 
seerch and technological assistance should be co-ordinated and financed 
thyough an appropriate mechanism. 


3. In view of the importance of food aid as a transitional measure, all: 
countries should accept both the principle of a minimum food aid target 
ani the concept of forward planning of food aid. The target for the 1975- 
. 1976 season should be 10 million tons of food grains. They should also 
accept the principle that focd aid should be channelled on the basis of 
ob ective assessment of requirements in the recipient countries. In this 
respect all countries are urged to participate in the Global Information and 
Early Warning System on Food and Agriculture. 


&. Developed countries should increase the grant component of food 
aic, where food is not at present provided as grants, and should accept 
multilateral channelling of these resources at an expanding rate. In pro- 
vicing food grains and financing on soft-terms to developing countries in 
nezd of such assistance, developed countries and the World Food Pro- 
gremme should take due account of the interests of the food-exporting 
developing countries and should ensure that such assistance includes, wher- 
ever possible, purchases of food from the food-exporting developing 
co-intries. 


_0. Developed countries and developing countries in a position to do 
so should provide food grains and financial assistance on most favourable 
terms to the most suo affected countries, to enable them to meet their 
focd and agricultural development requirements within the constraints of 
their balance-of-payments position. Donor countries should also provide 
aic on soft terms, in cash and in kind, through bilateral and multilateral 
chinnels, to enable the most seriously affected countries to obtain their 
estimated requirements of about 1 million tons of plant nutrients during 
1975-1976. 


11. Developed countries should carry out both their bilateral and multi- 
lateral food aid channelling in accordance with the: procedures of the 
Pronciples of Surplus Disposal of the Food and Agriculture Organization 
of the United Nations so as to avoid causing undue fluctuations in market 
prices or the disruption of commercial markets for exports of interest to 
exporting developing countries. | 


_2, All countries should subscribe to the International Undertaking on 
World Food Security. They should build up and maintain world food- 
grzin reservés, to be held nationally or regionally and strategically located 
in developed and developing, importing and exporting countries, large 
endugh to cover foreseeable major production shortfalls. Intensive work 
sheuld be continued on a priority basis in the World Food Council and 
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other appropriate forums in order to determine, inter alia, the size of the 
required reserve, taking into account among other things the proposal 
made at the current session that the components of wheat and rice in the 
total reserve should be 30 million tons. The World Food Council should 
report to the General Assembly on this matter at its thirty-first session. 
Developed countries should assist developing countries in their efforts to 
build up and maintain their agreed shares of such reserves. Pending the 
establishment of the world food-grain reserve, developed countries and 
developing countries in a position to do so should earmark stocks and/or 
funds to be placed at the disposal of the World Food Programme as an 
emergency reserve to strengthen the capicity of the Programme to deal 
with crisis situations in developing countries. The aim should be a target 
of not less than 500,000 tons. 


13. Members of the General Assembly reaffirm their full support for the 
resolutions of the World Food Conference and call upon the World Food 
Council to mointor the implementation of the provisions under section V 
of the present resolution and to report to the General Assembly at its 


thirty-first session. ` 


VI. 


CO-OPERATION AMONG DEVELOPING COUNTRIES 


1. Developed countries and the United Nations system are urged to 
provide, as and when requested, support and assistance to developing 
countries in strengthening and enlarging their mutual co-operation at sub- 
regional and interregional levels. In this regard, suitable institutional ar- 
rangements within the United Nations development system should be 
made and, when appropriate, strengthened, such as those within the 
United Nations Conference on Trade and Development, the United Na- 
tions Industrial Development Organization and the United Nations De- 
velopment Programme. 


2. The Secretary-General, together with the relevant organizations of the 
United Nations system, is requested to continue to an support to 
ongoing projects and activities, and to commission further studies through 
institutions in developing countries, which would take into account the 
material already available within the United Nations system, including in 
particular the regional commissions and the United Nations Conference 
on Trade and Development, and in accordance with existing subregional 
and regional arrangements. These further studies, which should be sub- 
mitted to the General Assembly at its thirty-first session, should, as a 
first step, cover: 


(a) Utilization of know-how, skills, natural resources, technology and 
funds available within developing countries for promotion of investments 
in industry, agriculture, transport and communications; 

(b) Trade liberalization measures including payments and clearing ar- 
rangements, covering primary commodities, manufactured goods and ser- 
vices, such as banking, shipping, insurance and reinsurance; 

(c) Transfer of technology. 


3. These studies on co- PS among developing countries, together 
with other initiatives, would contribute to the evolution towards a system 
for the economic development of developing countries. 
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VII. 


RESTRUCTURING OF THE ECONOMIC AND SOCIAL SECTORS CF THE 
UNITED NATIONS SYSTEM 


_. With a view to initiating the process of restructuring the United Na- 
tions system so as to make it more fully capable of dealing with problems 
of international economic co-operation and development in a comprehen- 
siv2 and effective manner, in pursuance of General Assemkly resolutions 
3172( XXVIII) of 17 December 1973 and 3343(XXIX) of 17 December 
1974, and to make it more responsive to the requirements of the provisions 
of the Declaration and the Programme of Action on the Establishment of 
a New International Economic Order as well as those of the Charter of 
‘Economic Rights and Duties of States, an Ad Hoc Committee on the Re- 
structuring of the Economic and Social Sectors of the United Nations Sys- 
tem, which shall be a committee of the whole of the General Assembly 
open to the participation of all States,” is hereby established to prepare 
detailed action proposals. The Ad Hoc Committee should start its work 
immediately d inform the General Assembly at its thirtieth session on 
the progress made, and submit its report to the Assembly at its thirty-first 
sesion, through the Economic and Social Council at its resumed session. 
The Ad Hoc Committee should take into account in its wark, inter alia, 
the relevant proposals and documentation submitted in preparation for 
the seventh special session of the General Assembly pursuant to Assembly 
resolution 3343(XXIX) and other relevant decisions, including the report 
of the Group of Experts on the Structure of the United Netions System, 
entitled A New United Nations Structure for Global Economic Co-opera- 
tion,® the records of the relevant deliberations of the Economic and Social 
Council, the Trade and Development Board, the Governing Council of 
the United Nations Development Programme and the seventh special ses- 
sion of the General Assembly, as well as the results of the forthcoming 
deliberations on institutional arrangements of the United Netions Confer- 
ence on Trade and Development at its fourth session and of the Govern- 
ing Council of the United Nations Environment Programme at its fourth 
session. All United Nations organs, including the-regional commissions, 
as well as the specialized agencies and the International Atomic Energy 
Agency, are invited to participate at the executive level in the work of 
the Ad Hoc Committee and to respond to requests that the Committee may 
make to them for information, data or views. 


£. The Economic and Social Council should meanwhile continue the 
prccess of rationalization and reform which it has undertaken in accord- 
ance with Council resolution 1763(LIV) of 18 May 1973 and General 
Assembly resolution 3341(XXIX) of 17 December 1974, and should take 
into full consideration those recommendations of the Ad Hec Committee 
that fall within the scope of these resolutions at the latest at its resumed 
sixty-first session. 


7 It is the understanding of the General Assembly that the “all States” formula will 
be epplied in accordance with the established practice of the General Assembly. 
8 E/AC.62/9 (United Nations publication, Sales No. E.75.1LA.7). 
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CITIZEN ACCESS TO JUDICIAL REVIEW OF 
ADMINISTRATIVE ACTION IN A 
_ TRANSNATIONAL AND FEDERAL CONTEXT 


By Eric Stein ° and G. Joseph Vining *° 


Tre INDrvipuaL CITIZEN IN INTERNATIONAL LAW 


In an international legal order dominated by states, the individual citi- 
zen is generally viewed as lacking international legal personality. It is 
true with little exception that an individual cannot appear in an interna- 
tional forum, political or judicial, to press his rights. Despite the dramati- 
cally increased emphasis upon international protection of basic human 
rights, individuals have been given access to international dispute-settle- 
ment machinery in only a few isolated instances within the United Nations 
system, and on a regional level pursuant to the European Convention on 
Human Rights. 

The Paris Treaty establishing the European Coal and Steel Community 
(ECSC) and the Rome Treaties establishing the European Atomic Energy 
Community ( EURATOM} and the European Economic Community (EEC, 
the Common Market) are the only international agreements providing for 
a judicial tribunal of general compulsory jurisdiction open not only to 
member states and Community institutions but individual citizens as well. 
The purpose of this essay is to explore the case law of the Court of Jus- 
tice of the Communities and the considerations that may have motivated 
that Court in its effort to define limits on access by individuals seeking 
judicial review of acts of Community institutions and to inquire whether 


* Of the Board of Editors. 

2% Professor of Law, University of Michigan Law School. 

The substance of this article was presented at the workshop organized by the Institute 
of Advanced Legal Studies in London, July 1—4, 1975. 

1 International civil servants may press their service-connected grievances before ad- 
ministrative tribunals established by the United Nations and the specialized agencies. 
M. B. Akexurst, THE Law GOVERNING EMPLOYMENT IN INTERNATIONAL ORGANIZATIONS 
(1967); Byunc Cnun Kou, THe Unrrep Nations ADMINISTRATIVE TripunaL (1966). 
If the state concerned consents, an individual may complain egainst it to a committee 
of experts under the UN sponsored Convention on the Elimination of All Forms of 
Racial Discrimination. Schwelb, The International Convention on the Elimination of 
All Forms of Racial Discrimination, 15 INTL & Comp. L.Q. 996 (1966). Pursuant to 
procedures evolved in UN General Assembly Committees and in certain other UN 
bodies, individuals may file petitions and even may be heard in person. Individuals 
may complain directly to the European Commission of Human Rights if the state against 
which the complaint was lodged recognizes such jurisdiction, but only the states con- 
tracting parties and the Commission have access to the European Court of Human 
Rights. European Convention for the Protection of Human Rights and Fundamental 
Freedoms, Arts. 25 and 48, 213 UNTS 221 (1955). 
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experience with judicial review of administrative action in a federation `, 
may be relevant to the evolution of transnational European administrative 
law. - : 


THREE CASES 


A convenient way of introducing the subject is to present three little 
dramas in contemporary costume, drawn from three different milieux: 

(1) The Federal Comptroller of Currency, an agency supervising fed- 
eral banks in the United States, issued a regulation allowing federal banks 
to expand their activities into the business of selling data processing ser- 
vices. A trade association of companies also engaged in selling data pro- 
sessing services and claiming loss of profit and customers sued the Comp- 
troller to obtain review and annulment of the regulation.: The data process- 
ing companies relied on a federal statute which prohibited banks from 
engaging in any activity other than the performance of bank services. 
In 1970 the Supreme Court of the United States upheld their standing 
zo sue.? | 

(2) In the nineteen sixties, the Parliament of the German Federal Re- 
public appropriated funds to the individual German States (Lander) for 
che purpose of subsidizing construction of wine vaults by German wine 
producers and thus increasing their competitive position in the Common 
Market by improving the quality of their wine. The Land in question 
allocated the subsidies to wine producers but refused the application of 
a company engaged in wine marketing. The company sued for review and 
annulment of the Land decisions granting the subsidies to producers, alleg- 
ing illegal denial of an equal opportunity to compete. Its business con- 
sisted of entering into long-term contracts with wine producers for the 
annual purchase of quantities of wine at a minimum price, storing the wine, 
and ultimately marketing it. As a result of the subsidies, the producers 
were now able to market wine directly to consumers at a cheaper price 
than competing retailers who like the plaintiff company did not have ac- 
cess to the subsidy. The Federal Administrative Court upheld the plaintiff 
company’s standing to institute judicial review. 

(3) In 1968, the Commission of the European Communities decided to 
grant substantial subsidies from Community funds to three Italian sugar 
refineries to enlarge their prcduction. The award was conditioned upon 
enlargement by the Italian Government of the production quotas allotted 
to the three refineries within the Italian quota fixed by the Community. 
The plaintiffs, competing sugar refinery enterprises who did not get any 
subsidies, sued in the Court of Justice of the Communities for review and 
annulment of the Commission’s decisions, alleging unlawful distortion of 
competition in violation of the articles of the Treaty on subsidies, because 
their own production quotas were to be reduced to make possible the re- 
quired enlargement of the quctas of the three subsidized competitors. The 


2 Association of Data Processing Service Organizations, Inc. v. Camp, 397 U.S. 150 
1 1970). 
8 Judgment of Aug. 30, 1968, 30 BVerwGE 191. 
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Court denied standing to sue on the ground that the plaintiffs failed to 
demonstrate a direct and individual concern.‘ 

Thus in the United States private plaintiffs claiming ciel harm 
have been given standing to contest a general regulation. In Germany 
they have been permitted to contest decisions addressed to third parties. 
But in analogous situations in the European Economic Community (EEC) 
they have been denied standing to sue. Two of the three milieux are 
more or less mature federations in which citizens are directly subject to 
federal and state laws. The third is different—a hybrid, “a new legal or- 
der in international law.” 5 It is a treaty-based international organization, 
but is distinctive among such organizations in its broad impact upon the 
rights and obligations of individual citizens. 

To what extent does or should this distinction make a difference? Should 
or will the experience of the Community follow that of mature political 
federations? Or should we approach each sui generis and see nothing re- 
markable in current differences in treatment of apparently similar problems? 


THE FEDERATION AND THE COMMUNITY: 
SOME DISSIMILARITIES 


The comparative method, in law or in any other discipline, has its prob- 
lems. Above all there is a danger of losing sight of controlling dissimi- 
larities behind the smokescreen of superficial likeness. It may help to 
avoid pitfalls if we review some of the relevant similarities and differences 
between the European Economic Community and a federal system as ex- 
emplified by the United States. 

At the core of our inquiry is the position of the individual before gov- 
ernmental authority in an increasingly complex and technology-based 
society, which now exists on both sides of the Atlantic. On one hand gov- 
ernment regulation steadily widens, and on the other individuals and groups 
demand ever greater recognition and participation in governmental pro- 
cesses. In the United States as in the Community, governmental authority 
is divided among separate hierarchies of institutions exercising normative 
powers. The United States has states with different constitutions, a fed- 
eral government, fifty state judiciaries, and a federal judiciary. But in 
the United States, the power of the federation dwarfs the states’ power. 
In the Community the balance goes the other way. In the United States 
there is little question about the basic legitimacy of the governmental in- 
stitutions, even though today the Watergate cloud is still hovering over 
them, while in the Communities the institutions are brittle and as yet have 
little grass roots participation. Moreover, Community lawmaking is in 


4 Cases 10 and 18/68,, Società “Eridania” Zuccherifici Nazionali et al, v. Commission 
of the European Communities, 15 RECUEIL DE LA JURISPRUDENCE DE LA Cour DE JUSTICE 
DES COMMUNAUTÉS EUROPÉENNES (Rec.) 459 (1969). 

6 The Court of Justice of the Communities in Case 26/62, N.V. Algemene Transport- 
en Expeditie Andernemung van Gend en Loos v. Nederlandse Tariefcommissie, 9 Rec. 
1 (1963); [1963] Evrorzan Court Reporrs (ECR) 1 at 12; [1963] Common MARKET 
Law Reports (C.M.L.R.) 105; Commerce Creare House, Chicago, COMMON 
Manxer REPORTER (CCH Comm. Mkr. Rep.) (8008. . 
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the hands of an executive. There is no popularly based legislature. In 
the American federation, federal agencies and federal courts execute fed- 
eral legislation (with some important exceptions such as federal grant pro- 
grams where implementation is left in considerable part to the states). 
But in the Community, member states carry the bulk of the responsibility 
for implementing Community law: state officials issue import licenses and 
collect customs duties; state parliaments transform major directives into 
national law; and state courts decide controversies involving Community 
law, albeit after preliminary ruling on Community law questions by the 
Court of Justice. This broad decentralization and delicate symbiotic re-. 
lationship between national and Community institutions at the political 
as well as the judicial levels, to which there is no real analogy in the 
United States, is a feature of crucial importance in evaluating the case law 
on standing before the Court of Justice. The Community is a body at 
the borderline between the federal and the international and in inter- 
national Jaw the very notion of an individual having independent standing 
to sue before an international tribunal is little short of revolutionary. 


THE STANDING QUESTION: WHAT THE COURT 
OF JUSTICE SAID 


With these differences in mind, let us turn to the similarities between 
the American federation and the Community bearing directly upon the 
standing question. In each the formal source of law determining the re- 
quirements of standing can be found in principle in a single normative 
provision: in Article 173 of the EEC Treaty” and in section 10 of the 
federal Administrative Procedure Act.2 In addition, however, federal 
statutes often provide specifically for judicial review of specified types of 
administrative action. Similarly, in the Community certain regulations, 
such as Regulation 17 implementing the Treaty rules of competition, might 
have the effect of broadening individual access to judicial review.® 

Article 173 sets no limitations whatsoever upon the standing of member 
states to contest any normative act of the Commission or the Council, nor 
for that matter upon the standing of the Commission to contest acts of 
the Council and vice versa. The much discussed second paragraph of 
that Article provides that 


[a]ny natural or legal person may .. . institute proceedings against 
a decision addressed to that person or against a decision which, al- 
though in the form of a regulation or a decision addressed to another 
person, is of direct and individual concern to the former. 


6 Art. 177 of the EEC Treaty. 

7 The corresponding articles in the other Community treaties are Article 33 of the 
ECSC Treaty and Article 146 of the Euratom Treaty. 

85 U.S.C. §702 (Supp. V, 1965-1969). This discussion is limited to judicial re- 
view of acts of federal administrative agencies which have both rulemaking and de- 
cisionmaking authority. We do not address the special problem of judicial review of 
congressional acts for constitutionality. 

9 Daig in H. von per Grorsen, H. von Borcxu, J. TuHresinc, 2 KOMMENTAR ZUM 
EWG-VERTRAG 209 at 234 (2nd ed. 1974); Peters in 3 C.M.L. Rev. 233 at 241 (1965). 
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The posture of the Court of Justice with regard to this provision was set 
in two groups of early cases in which the question of individual standing 
was raised for the first time: Cases 16-17/62 and 19-22/62 in which asso- 
ciations of producers and associations of traders respectively sued for 
annulment of Council regulations,?° and the Plaumann Case 25/62," in 
which a German importer of citrus fruit sought to’ contest a Commission 
decision addressed to the German Government refusing to authorize a 
reduction of the common external tariff on certain fruit imports from third 
states. The Court denied standing in both instances and adopted a strict 
reading of the requirement of “direct and individual concern.” It did so 
despite an express recognition of the principle in the Plaumann case that 
provisions for access to legal remedy should never be narrowly construed.” 

Judging by what the Court said, the factor that influenced it most was 
the difference between the language in the second paragraph of Article 173 
and the corresponding provision.in the earlier Treaty Establishing the 
Coal and Stee] Community." That latter provision, which expressly grants 
standing to contest acts of general application on the ground of détourne- 
ment de pouvoir (misuse of powers, abuse of discretion) affecting a 


10 Cases 16/62 and 17/62, Confédération Nationale des Producteurs de Fruits et 
Légumes et al. v. Council, 8 Rec. 901 (1962); [1962] ECR 471; [1963] C.M.L.R. 
160; CCH Comm. Mxr. Rep. 18005 at 7186. Cases 19/62-22/62, Fédération Na- 
tionale de la Boucherie en Gros, etc. v. Council, 8 Rec. 943 (1962); [1962] ECR 
491; [1963] C.M.L.R. 160; CCH Comm. Mkt. Rep. 18006. 

11 Case 25/62, Plaumann & Co. v. Commission, 9 Rec. 197 (1963); [1963] ECR 
95; [1964] C.M.L.R. 29; CCH Comm, Mkr. Rep. §8013-at 7274. 

12 In the above cases the attorneys for the defendant Council and Commission urged 
an even more restrictive interpretation that would have denied any association capac- 
ity to sue as such under any circumstances despite the specific Treaty language to 
the contrary (“any .. . legal person”) and that would nct recognize a government 
as a “person” within the meaning of the second paragraph of Article 173. The Court 
rejected these assertions and on this issue followed the conclusions of its Advocates 
General. 

13 Article 33 of the ECSC Treaty reads: “. . . Undertakings or the associations re- 
ferred to in Article 48 may, under the same conditions, institute proceedings against 
decisions or recommendations concerning them which are individual in character or 
against general decisions or recommendations which they’ consider to involve a misuse 
of powers (détournement de pouvoir) affecting them (à leur égard—ihnen gegeniiber).” 
Compare the above language “decisions . . . concerning them” with the requirement 
of “direct and individual concern” in the corresponding EEC Art. 173(2) supra. 
There is considerable literature comparing the ECSC and the EEC Treaties on this 
issue and commenting on the case law. See e.g. G. BEBR, JUDICIAL CONTROL OF THE 
Eurorean Communities 68-77 (1962); A. Tizzano, LA Corre pr GIUSTIZIA DELLE 
ComMMuUNITA EurRoPEE 396-415 (1967) and also in R. Quapri, R. Monaco, A. Tra- 
BUCCHI, 3 TRATTATO IsrrruTivo DELLA COMMUNITÀ ECONOMICA EUROPEA, COMMEN- 
TARIO 1277-85 (1965); Daig in KOMMENTAR supra note 9, at 222-36; C. H. Uns, 
EMPFIEHLT ES SICH, DIE BESTIMMUNGEN DES EUROPÄISCHEN GEMEINSCHAFTSRECHTS ÜBER 
DEN RECHTSSCHUTZ ZU ANDERN UND ZU ERGÄNZEN?, GUTACHTEN FUR DEN 46. DEUT- 
SCHEN JURISTENTAG 13-32 (1966); Bebr, Recours en annulation et en carrence in 
W. J. GANSHOF VAN DER MEERSsSCH (ed.), Les NoveLLeEs, Drorr DES COMMUNAUTÉS 
Européennes 309-19 (1969) with bibliography at 309; Rasquin et Chevallier, L’article 
173, alinéa 2 du Traité C.E.E., 2 REV. TRM. DR. EUR. 31 (1966); Barav, Direct and 
Individual Concern: An Almost Insurmountable Barrier to the Admissibility of Indi- 
vidual Appeal to the EEC Court, 11 C.M.L. Rev, 191 (1974). 
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plaintiff, had been given a rather liberal interpretation by the Court. The 
Court concluded from the differences between the two treaties that the 
authors of the EEC Treaty deliberately intended to restrict access of in- 
dividuals to the Court, presumably because of the much broader power 
to issue general regulations granted to the EEC institutions and the much 
wider range of persons affected by the EEC Treaty. “It is not for the 
Court to pass upon the merits of such system,” the Court stated, “since the 
latter clearly stems from the text under scrutiny.” 

The formula that the Court evolved in the early cases for the applica- 
tion of the second paragraph of Article 173 may be summarized as follows: 

(1) An act is a “regulation’"—as opposed to a “decision in the form of 
a regulation” +4*—if, by its “legal nature,” it applies to categories of persons 
treated theoretically. Private persons may not contest such a general regu- 
lation under any circumstances.'® 

(2) “Decisions” may be contested, but persons other than those to whom 
a decision was addressed must show not only a direct concern but also an 
individual concern. They can claim an individual concern only if the 
decision affects them because of factors peculiar to them or by reason of 
circumstances “in which they are differentiated from all other persons and 
by virtue of these factors distinguishes them individually just as in the 
case of the persons addressed.” +° 

Professor Waelbroeck has called the second part of this formula “not 
enlightening,” which is a resounding understatement. The real question, 
he wrote, is to know just what the characteristics or fact situations are that 
“individualize” a person.’ It is nevertheless this formula or its variant 
that the Court has repeated in every case and applied to deny standing 
to all the “natural or legal persons” who thus far have come before it as 


14 According to Article 189, a “regulation” is “directly applicable” by national courts 
- and other authorities throughout the Cammunity territory. 

15 Cases 16/62 and 17/62, Confédération Nationale, supra note 10. The Court 
added in Confédération Nationale that it would look beyond the official designation of 
the act as a “regulation”: 

Consequently, in order to determine in doubtful cases whether one is concerned 
with a decision or a regulation, it is necessary to ascertain whether the measure 
in question is of individual concern to specific individuals. In these circumstances, 
if a measure entitled by its author a regulation contains provisions which are capa- 
ble of being not only of direct bat also of individual concern to certain natural 
or legal persons, it must be admitted, without prejudice to the question whether 
that measure considered in its entirety can be correctly called a regulation, that 
in any case those provisions do not have the character of a regulation and may 
therefore be impugned by those persons under the terms of the second paragraph 
of Article 173. 
[1962] ECR at 478-79. In support of a more liberal interpretation, see A. T1zzano, 
supra note 13, at 404-11. But see Bebr, Recours en annulation et en carrence, supra 
note 13, at 318. On the above cases, see note by Cartou in [1962] Smery Junispru- 
DENCE 126. 

16 Case 25/62, Plaumann, supra note 11, [1963] ECR at 107. Since the plaintiff 
in this case was not concerned “individually,” the Court found it unnecessary to deal 
with the question of “direct” concern. 

17 Waelbroeck, Les compétences de la Cour de Justice (11), [1971] Rev. Cririguxz 
DE JURISPRUDENCE BELGE 513 at 530. 
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plaintiffs, with the exception of three cases. Let us consider this triad 
in some detail since it may be easier to divine the Court's criteria from 
cases where standing was granted than from the much more numerous 
cases where it was denied. 


THe Triap WHERE Stanpinc Was ALLOWED 


In the Toepfer case,” the German Government import agency posted 
a zero levy on the import of corn for a specific date as a result of a Com- 


18 The cases in which this paragraph was applied or discussed are: Cases 16 & 
17/62, Confédération Nationale des Producteurs de Fruits et Légumes et al. v. Coun- 
cil, 8 Rec. 901 (1962); [1962] ECR 471; [1963] C.M.L.R. 160; CCH Comm. Mxrt. 
Rep. (8005. Cases 19-22/62, Fédération Nationale de la Boucherie en Gros et du 
Commerce en Gros des Viandes et al. v. Council, 8 Rec. 943 (1962); [1962] ECR 
491; [1963] C.M.L.R. 160; CCH Comm. Mxr. Rep. (8006. Cases 31 & 33/62, Milch- 
werke Heinz Wéhrmann & Sohn KG et Alfons Liitticke GmbH v. Commission, 8 
Rec. 965 (1962); [1962] ECR 501; [1963] C.M.L.R. 152; CCH Comm. Mrr. Rep. 
18007. Case 25/62, Plaumann & Co. v. Commission, 9 Rec. 197 (1963); [1963] ECR 
95; [1964] C.M.L.R. 29; CCH Comm. Merr. Rep. §8013. Case 1/64, Glucoseries 
Réunies v. Commission, 10 Rec. 811 (1964); [1964] ECR 413; [1964] C.M.L.R. 596; 
CCH Comm. Mrr. Rep. 18024. Case 38/64, Getreide-Import Gesellschaft v. Com- 
mission, 11 Rec. 263 (1965); [1965] ECR 204; [1965] C.M.L.R. 276; CCH Comm. 
Mrr. Rep. 18033. Case 40/64, Marcello Sgarlata ef al. v. Commission, 11 Rec. 279; 
(1965); [1965] ECR 215; [1966] C.M.L.R. 314; CCH Comm. Mxr. Rep. §8034. 
Cases 106 & 107/63, Alfred Toepfer et Getreide-Import Gesellschaft v. Commission, 
Il Ree. 525 (1965); [1965] ECR 405; [1966] C.M.L.R. 111; CCH Comm. Mrr. Rep. 
78031. Case 30/67, Industria Molitoria Imolese et al. v. Council, 14 Rec. 171 (1968); 
[1968] ECR 115; CCH Comm. Mxr. Rep. (8060. Case 6/68, Zuckerfabrik Waten- 
stedt GmbH v. Council, 14 Rec. 595 (1968); [1968] ECR 409; [1969] C.M.L.R. 26; 
CCH Comm. Mxr. Rep. 18063. Cases 10 & 18/68, Società “Eridania” Zuccherifici 
Nazionali et al. v. Commission, 15 Rec. 459 (1969); CCH Comm. Mxrt. Rep. 8099. 
Cases 63 & 64/69, La Compagnie française commerciale et financière, SA v. Commis- ` 
sion, 16 Rec. 205 (1970); [1970] C.M.L.R. 369; CCH Comm. Mxr. Rep. 8090, 
78091. Case 65/69, La Compagnie d’approvisionnement, de transport et de credit, 
SA v. Commission, 16 Rec. 229 (1970); [1970] C.M.L.R. 369; CCH Comm. Mkt. 
Rep. 98092. Case 69/69, SA Alcan Aluminium Raeren et al. v. Commission, 16 Rec. 
385 (1970); [1970] C.M.L.R. 337; CCH Comm. Mrr. Rep. §8110. Case 15/70, 
Amedeo Chevalley v. Commission, 16 Rec. 975 (1970); CCH Comm. Merr. Rep. 
78115. Cases 4144/70, NV International Fruit Co. et al. v. Commission, 17 Rec. 
411 (1971);-CCH Comm. Mxr. Rer. 18142. Case 15/71, Firma C. Mackprang, Jr. 
v. Commission, 17 Rec. 797 (1971); [1972] C.M.L.R. 52; CCH Comm. Mxr. Rep. 
(8155. Case 62/70, Wemer A. Bock v Commission, 17 Rec. 897 (1972): [1972] 
C.M.L.R. 160; CCH Comm. Mxr. Rep. (8150. Case 42/71, Nordgetreide GmbH & 
Co. KG v. Commission, 18 Rec. 105 (1972); [1973] C.M.L.R. 368; CCH Comm. Mxr. 
REP. §8174. Cases 9 & 11/71, Compagnie d’approvisionnement, de transport et de 
credit SA et Grands Moulins de Paris SA v. Commission, 18 Rec. 391 (1972); [1973] . 
C.M.L.R. 529; CCH Comm. Mxr. Rep. §8177. Case 96/71, R. & V. Haegeman v. 
Commission, 18 Rec. 1005 (1972); [1973] C.M.L.R. 365; CCH Comm. Mrr. Rep. 
98181. Case 134/73, Holtz & Willemsen GmbH v. Council, [1974] ECR 1; [1975] 
C.M.L.R. 91; CCH Comm. Mxr. Rer. 18255. Case 175/73, Union Syndicale et al. 
v. Council, [1974] ECR 917; [1975] C.M.L.R. 131. Case 18/74, Syndicat Général 
du Personnel des Organismes Européens v. Commission, [1974] ECR 933; [1975] 
C.M.L.R. 144. Cases 44, 46 & 49/74, Marie-Louise Acton et al. v. Commission, [1975] 
ECR 383. Case 72/74, Union Syndicale et al. v. Council, [1975] ECR 401. 

19 Cases 106/63 and 107/63, Alfred Toepfer v. Commission, supra note 18. 
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mission error. Seizing this opportunity, plaintiffs, large grain wholesale 
enterprises, applied for import licences on the zero-levy basis. When the | 
error was discovered, German and Commission officials consulted and 
agreed on a course of action. The German Government invoked its safe- 
guard power under a Council regulation which enabled the German agency 
to reject the requested licences. The Commission, pursuant to the same 
regulation, issued a decision directed to the German Government and 
“authorizing” its safeguard measure retroactively. It was this Commission 
decision that the plaintiffs sought to have annulled. The Court held that 
the plaintiffs had standing. They were concerned “directly” because the 
Commission decision was “directly applicable” to them; ?° there was no 
need for any further action by the German Government. The plaintiffs 
were also concerned “individually” because the number and identity of 
the parties affected by the Commission’s act (“no less than 27 companies” ) 
were determinable at the time the decision was adopted. 

In the Bock case,™ as in the Toepfer case, the Commission responded 
to a request from the German Government and addressed a decision to 
that government authorizing it to reject already pending applications for 
import licences, including one by the plaintiff. In this case also the Court 
granted standing: The plaintiff was concerned directly (even- though the 
formal rejection of the licences required an act of the German Govern- 
ment and in theory, it was argued, that government might have decided not 
to use the authorization to reject). The plaintiff was also concerned indi- 
vidually, because, as in Toepfer, kis licence application was already pend- 
ing at the time of the Commission decision and “the number and identity 
of importers thus affected was certain and determinable.” ?? 

Finally, in the International Fruit case, the Commission, as part of a 
safeguard system designed to ensure stability of the apple market was 
given authority to consider the total quantity of apples for which import 
licences were requested and to decide what percentage, it any, of that 
quantity should be admitted. In that context, the Commission issued a 
“regulation” limiting the percentage and preventing acceptance of the ap- 
plications for import licences filed during a specified past period with the 
Dutch Government. Plaintiffs whose applications were among those re- 


20 The Court equated “direct concern” with the important Community concept of 
“direct applicability” and this raises some interesting problems which are beyond the 
scope of this article. The former is a procedural prerequisite for action before the 
Community Court; the latter goes to the merit of an individual’s claim against a mem- 
ber state enforceable in a national court. For comments see Fromont in [1966] Rec. 
DALLOZ-SIREY, JURISPRUDENCE 58: Peters in 3 C.M.L. Rev. 233 (1965). 

21 Case 62/70, Werner A. Bock v. Commission, supra note 18. For a comment, 
see Verougstraete, 8 CAHIER DE DROIT EUR. 666 (1972), 

22 The Commission “was in a position to know that the decisions would affect only 
the interests and legal status of these importers. Under these circumstances the im- 
porters are set apart from all other persons in a manner similar to the addressee” 
(CCH Comm. Mer. Rep. at 7720). 

23 Cases 41/70-44/70, N.V. International Fruit Company et al. v. Commission, 
supra note 18. For a comment, see V.C. in 99 JOURNAL DE DROIT INTERNATIONAL 687, 
693 (1972). 
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jected were given standing to sue for annulment of the regulation which, 
the Court said, was in effect a bundle of individual decisions.2* Plaintiffs 
were concerned directly because after the Commission had acted the mem- 
ber governments had no intervening power, no discretion whether or not 
to accept.or reject that action. The plaintiffs were also concerned indi- 
vidually because the Commission based its regulation upon applications 
already filed. Hence the number of the parties concerned was determined 
at the time of the adoption of the regulation even though the Commission, 
acting upon the aggregate quantity of apples for which import licences 
were requested as reported by the Dutch Government, had no knowledge 
of the identity or even of the number of the parties affected. 


THe Court OF JUSTICE IN SEARCH OF A RATIONALE 


The manner in which the Court and the Advocates General have em- 
ployed the prerequisite of “direct concern” manifests an intense interest 
in maintaining the delicate balance between member state and commu- 
nity power, and we shall turn to this shortly. But the three cases where 
standing was allowed, seen against the background of all the cases where 
standing was denied, demonstrate the difficulties the Court and the Ad- 
vocates General have encountered in drawing a line between what is and 
what is not of direct concern. Is the presence or absence of administrative 
discretion on the part of the member state under the challenged Commu- 
nity act the determining factor? And in which situations is such discre- 
tion present? In the Toepfer case where a Commission decision granted 
the requested authorization to the German Government the Court found 
a direct effect upon the plaintiff, although the Advocate General disagreed. 
In theory the German Government still had discretion whether or not to 
make use of the Commission’s authorization but this did not seem to 
bother the Court. Yet in the Eridania case denying standing, one of 
the three dramas at the beginning of this article, the most remote possi- 
bility that the Italian Government might not make use of an authorization, 
which in fact it had recommended and to which it was financially com- 
mitted, was enough for the Court to deny direct effect.2* In the Alcan 
case 27 where the Commission in a decision addressed to a government 


24 Subsequently, the Court dismissed the case on the merits. 

25 The Court said that the Commission decisions modifying or abolishing safeguard 
measures are “directly applicable” because Article 22 of the regulation under which’ 
the Commission acted provided that the Commission’s decision shall take effect im- 
mediately and therefore “[i]t would be illogical to say that a decision to retain pro- 
tective measures had a different effect... .” Alfred Toepfer v. Commission, supra 
note 18, [1965] ECR at 411. l 

26 Cases 10 and 18/68, Eridania, supra note 18. See also Adv. Gen. Roemer in 
Case 1/64, Glucoseries Réunies v. Commission, and in Case 26/62, Plaumann & Co. 
v. Commission, and also in Cases 106/63 and 107/63, Alfred Toepfer v. Commission, 
supra note 18. 

27 Case 69/69, SA Alcan Aluminium Rearen et al. v. Commission, supra note 18. 
See also Case 25/62, Plaumann & Co. v. Commission, supra note 18; cf. Adv. Gen. 
Gand in Case 38/64, Getreide Import v. Commission, supra note 18. 
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refused an authorization, the Court found no direct effect on the plaintiff 
although the refusal eliminated any discretion on the part of the addressee 
government. ( The Advocate General found a scintilla of discretion in the 
possibility that the government might appeal the decision to the Court!) * 

The Court has struggled in a similar way with the second prerequisite, 
_ that of “individual concern.” In the Eridania case, with which we began, 
the Court denied individual (as well as direct) effect, contrary to the 
advice from the Advocate General, to-Italian sugar producers who were 
affected by a Commission decision granting subsidies to their competitors. 
But there were only twenty-five sugar producers affected. In another case, 
the Zuckerfabrik Watensiedt, not more than 30 raw sugar producers in the 
entire Community were in fact directly affected by a Council regulation 
and there was no real chance of new producers being added in view of 
the depressed conditions in the sugar market and the size of the necessary 
investment.2® Such “de facto individualization” satisfied the Advocate 
General but not the Court. Again, in Getreide-Import, despite the Toepfer 
ruling, a German importer-plaintiff was held not to be “individually” con- 
cerned by the Commission’s decision fixing a price on imports for a spe- 
cific date, although he was ultimately the only one to request an import 
licence on that date.*? It would seem that in the Court’s view, the plain- 
tiffs can be considered “individually” affected only if they are members of 
a group of persons whose identity and number are fixed and, in addition, 
if the challenged act has a retroactive effect on their legal position, that 
is, if the act affects their “vested rights.” But it is not the unfairness or 
the actual harm in retroactive lawmaking that moves the Court to grant 
standing. In two more recent cases where a retroactive effect clearly 
existed, the Court found no standing." 


28 Advocate General Gand relied here on the views of his colleague Roemer in 
Plaumann. In the Alcan case Advocate General Gand pressed the argument that if 
the Commission’s decision had granted the requested authorization to the govern- 
ment the decision would not have direct effect on the plaintiff; consequently, the 
actual decision in this case refusing the authorization must be equally without direct 
effect on him, apparently in the interest of symmetry. Case 69/69, Alcan, supra note 
18, CCH Comm. MKT. Rep. at 7256. Daig distinguishes the decisions in which the 
Commission addresses an order, prohibition, or authorization to a member state. Daig 
in KOMMENTAR, supra note 9, at 232-33. 

29 Case 6/68, Zuckerfabrik Watenstedt v. Council, supra note 18. See also Case 
1/64, Glucoseries Réunies v. Commission, supra note 18, where both the Advocate 
General and the Court found no individual effect. 

30 Case 38/64, Getreide-Import Gesellschaft v. Commission, supra note 18. For 
comments on this case, see Mailänder, Privater Rechtsschutz im Recht der Euro- 
piischen Wirtschaftsgemeinschaft, [1965] Berges 1312; Uns, supra note 13 at 17-19. 
The Court attempted to distinguish the case from Toepfer on the ground that, unlike 
the Toepfer situation, the Ccmmission did not know of the plaintiff's: application at 
the time of its decision. Bebr feels this factual difference might explain the two dif- 
ferent holdings “at least partially.” Bebr, Recours en annulation et en carrence, supra 
note 13, at 315. See also Case 30/67, Industria Molitoria Imolése v. Council, supra 
note 18. 

3t In Case 69/69, Alcan v. Commission, supra note 18, the Court found no direct 
concern end remained silent on the issue of individual concern although Advocate Gen- 
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We might note that in the Glucoseries case, the Court, after reciting the 
Plaumann formula, proceeded to inquire into the “general economic scope” 
and “purpose” of the Commission’s act.** The preoccupation with the 
“purpose” of the challenged act may suggest one reason why the Court 
may have granted standing in Toepfer and Bock, two of the three Com- 
munity cases where standing was allowed. In Toepfer some evidence 
suggested a collusion between national and Commission officials to erase 
an administrative error through means not entirely compatible with good 
administration,’ and in Bock an improper delay and perhaps arbitrary re- 
course to a protective measure. It is significant that in both cases the 
Court ultimately annulled the contested act in proceedings on the merits. 
In the International Fruit case, the third case of the triad, the Court may 
have been concerned, in granting standing, that the Commission should 
not be in the position of precluding judicial review of its act by labelling 
it “regulation” rather than “decision.” ** This somewhat speculative line 
of analysis would suggest that in reality the Court may be inclined to look 
beyond jurisdictional arguments and grant standing where it senses an 
element of irregular administration. 

This possibility aside, it is fair to say in summary that with respect to 
“direct concern,” the Court of Justice has sought to give content to the 
requirement by invoking a Community interest in preserving the discre- 
tion of member governments; but the distinctions the Court has made on 
this basis are so illogical that one may question whether there is yet a 
workable or meaningful doctrine of “directness.” As for the “individual 
concern” prerequisite, the Court seems to require that a plaintiff show 
something in the nature of an exclusive legal right analogous to a “vested 
right,” something similar in its impact, as we shall see, to the original 
common law standing test in American federal law. 


eral Gand held individual concern to be present. In Case 64/69, La Compagnie 
française v. Commission, supra note 18, the Court found no individual concern even 
though, according to the plaintiff, the contested provision of the Commission regula- 
tion applied to a group of specified enterprises (including the plaintiff) since these 
enterprises were positively known and identifiable even before the contested provision 
was issued. The Court stated: “The fact that a transitional rule concerns only cer- 
tain situations created prior to a date which it sets and which are therefore often de- 
termined even before the rule goes into effect does not prevent such a rule from 
being an integral part” of and sharing the general character of a regulation. Thus 
retroactivity alone is not enough “unless there is a misuse of discretionary power.” 
CCH Comm. Mkr. Rep. at 8323. 

32 Case 1/64, Glucoseries Réunies v. Commission, supra note 18. 

33 Kovar in 93 JOURNAL DE DROIT INTERNATIONAL 707, at 711-12 (1966). 

84 In his opinions in the International Fruit case, Advocate General Roemer stated: 
“TI]t is extremely doubtful that we are actually dealing with a regulation in the sense 
of the definitions that were so often given in previous decisions of the Court” (CCH 
Comm. Mxr. Rep. at 7635). But see Case 64/69 La Compagnie francaise, supra 
note 18. In that case, denying that a provision in a regulation was of individual con- 
cern to the plaintiff, the Court said: “Unless there is a misuse of discretionary power, 
such a provision shares in the general legal nature” of the regulation (CCH Comm. 
Mrr. Rep. at 8323). 
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ELEMENTS OF LEGAL POLICY 


Dne may well wonder what considerations have induced the Court to 
reject even the modicum of flexibility suggested by its own Advocate Gen- 
erel, particularly if we recall, by way of a contrast, the Courts imagina- 
tive and teleological approaches to other institutional questions.®* 

‘1) We have already mentioned the political concern with respect to 
member governments. A real likelihood of the exercise of member state 
discretion in implementation does appear to be relevant to the technical 
deinition of a “direct” concern in the Community act being challenged. 
Brt Advocate General Gand went so far as to invoke “diplomatic cour- 
tesy” dictating that state discretion and state “sovereignty” not be im- 
paired,’ language reminiscent of the International Court of Justice which 
umpires international disputes among states. 

While prudence is obviously in order for a freshly established judicial 
tribunal in a body politic where states play a crucial part, the method 
by which the Court has sought to limit its jurisdiction is, as we have sug- 
gested, open to question. Moreover, can the Court seriously assert respect 
for states’ rights and sovereignty when a plaintiff, claiming present harm, 
is offering to show that the contested Community act is illegal and thus 
can not serve as a legal basis for further state action? 

‘2) Another and perhaps more compelling consideration was articu- 
lated by Advocate General Lagrange: Since the Treaty is largely a “traité 
cadre” or framework law which normally must be implemented by general 
resulations, the possibility of even a partial annulment of such a regula- 
ticn poses “an extreme danger” to the system, if, as is frequently the case, 
the regulation represents a laborious compromise reached in the Council 
pursuant to the unanimity rule or practice. The solutior, he suggests, 
lies in increasing the role of the European Parliamentary Assembly in the 
legislative process so that there is less danger of paralysis if the compro- 
mise is annulled. In the present circumstances, it may also be recognized 
that it is difficult to brand a Council regulation unanimously adopted by 
representatives of the member states as “illegal” even where it appears to 
be inconsistent with the Treaty: it would be to a degree a modification 
of the basic law albeit in disregard of the amending procedure. These 
considerations, however, would hardly apply to standing with respect to 
Ccuncil regulations of lesser stature, routine regulations of the Commis- 
sicn, or to Commission decisions addressed to other persons (particularly 
to-private parties ). 

:5 E.g. Advocate General Roemer in Case 6/68, Zuckerfabrik Watenstedt v. Com- 
mission, supra note 18. It is, however, difficult to reconcile Mr. Roemer’s own position 
in this and in the Glucoseries case 1/64, supra note 18, unless one concludes that the 
lapse of four years and the intervening experience with the system Jed him to change 

is mind. 
i £8 See Stein, Review of Europäisches Gemeinschaftsrecht by Hane Peter Ipsen in 
22 AM. J. Comp. L. 156 (1974). 

:7 Case 69/69, Alcan, supra note 18, CCH Comm. MKT. Rep. at 7256. 

28 M. Lagrange very likely had in mind the type of Council regulation comparable 
in substance if not in form to an act of Parliament which, according to the French 
conception of separation of powers, could not be made subject to judiciel review. 


1976] CITIZEN ACCESS TO JUDICIAL REVIEW 231 


The Court may also have had in mind another argument advanced by 
Commission jurists with respect to Council regulations which the Com- 
mission is required to implement. Even where a plaintiff feels directly 
injured by a general regulation which he considers illegal, he should be 
denied standing, it is said, until the regulation is actually applied to him 
by a Commission decision addressed to him, at which time he would have 
standing to contest the decision. Apart from making rational business 
planning impossible, the argument does not take into account a potentially 
serious or even irreparable harm that might result from the delay. 

It has been suggested that the Court ought to develop more nuanced 
criteria of standing depending upon whether the act is predominantly 
“legislative” or purely “administrative,” such as a Commission decision 
addressed to a government + and responding to its request for a special 
exemption from a general rule.* 

(3) The political considerations are no doubt buttressed by the inherent 
aversion of administrators everywhere (including the United States) to 
judicial control. Attorneys appearing in defense of the Council and the 
Commission have been uncompromising and consistent in their opposi- 
tion to plaintiff standing. The Court of Justice is not a federal court, and 
even the Supreme Court of the United States would hesitate to rule in a 
controversial matter against both the Congress and the Executive. In 
very few instances has the Court of Justice ventured substantially beyond 
the Commissions position in important systemic questions. The opposi- 
tion of the Commission and Council makes it difficult to do so on the 
standing issue. While the Commission has invariably urged liberal, pur- 
pose-oriented interpretations in defining the scope of its own power or 
the power of the Communities generally, it has taken the narrowest and 
the most mechanistic position in the standing-to-sue cases where the ques- 
tion was one of potentially curbing its own power.*? However, at this stage 
of development, the opposition of Community attorneys to a more liberal 
interpretation may be due as much to the customary bureaucratic aversion 


39 In that case, the Court could also consider the legality of the Council regulation; 
if it found that the regulation infringed the Treaty, it would annul the decision, hold- 
ing the underlying regulation inapplicable pursuant to Article 184. 

40 It is, in any case, doubtful that the Court would want to adhere to its present 
narrow interpretation of “individual concern” should a private party contest a de- 
cision addressed not to a member state but to another private party, as is likely to 
occur particularly in the field of competition. E.g., a Commission decision addressed 
to parties to a restrictive agreement which exempts the agreement from the Treaty 
prohibition and third parties (competitors) feel aggrieved by the decision. P. J. G. 
KAPTEYN and P. VERLOREN VAN THEMAAT, INTRODUCTION TO THE LAW OF THE EURO- 
PEAN COMMUNITIES AFTER THE ACCESSION OF NEW MEMBER STATES at 169 (1973). 

41 A. W. GREEN, POLITICAL INTEGRATION BY JURISPRUDENCE—THE WORK OF THE 
COURT oF JUSTICE OF THE EUROPEAN COMMUNITIES IN EUROPEAN POLITICAL INTEGRA- 
TION 111 (1969). 

42 Some of the Commission’s extreme positions were criticized by the Advocates Gen- 
eral. We were able to find only one case in which the Commission’s counsel, having 
first taken a rather untenable position against standing on one of the two require- 
ments, reversed himself in the course of the proceeding. Case 38/64, Getreide Import 
Ges. v. Commission, supra note 18, Opinion, [1965] ECR at 211. 
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to any deviation from an established policy line as to a strong attachment 
to principle. 

(4) The Court has said that it cannot modify the Treaty. In one case 
the plaintiff contended that, if recourse to Article 173 were denied to him 
because of a narrow interpretation of the text, he would be deprived of 
all judicial safeguards both under Community law and under national law, 
which would be contrary to the basic principles governing all member 
countries. The Court responded that these considerations could not “be 
allowed to override the clearly restrictive wording of Article 173, which, 
it is the Court’s task to apply.” #* Yet at least in the case of an individual 
contesting a decision addressed to a third party, the question involved— 
the interpretation of the words “direct and individual concern’—is hardly 
a matter of Treaty modification.* 

Of course in many, though not in all cases, the plaintiff would in fact 
have recourse to national courts, and, via the procedure of Article 177, to 
the Court of Justice, which then would have an opportunity to pass upon 
the validity of a decision or regulation in a “preliminary ruling,” with a 
binding effect upon national courts. This procedure involves substantial 
cost and delay.*® Nevertheless, from the very outset the Court has inter- 
preted access to national courts for the purpose of enforcing individual 


43 Kovar criticizes such potential “denial of justice,” supra note 33, at 710. 

44 The Advocate General buttressed this view by adding that: 

[t]his argument can only avail if the applicants first prove that the Treaty gives 
private individuals concerned a guarantee of direct and complete legal protection, 
for it clearly cannot fall within the powers of the Court of Justice to amend the 
Treaty on this point. 

Case 40/64, Sgarlata et al. v. Commission, supra note 18, Opinion, [1965] ECR at 235. 

45 Jn defining the reach of Article 173(2) the Court must have had in mind the 
long-range consequences in national legal systems if it ignored the principle underlying 
national constitutions that, in a system of power relationships based on law, an affected 
citizen must presumptively have some remedy against illegal official action. The Ger- 
man Federal Constitutional Court has ruled that at this stage of integration it retains 
power to review a Community act for compatibility with the Federal Constitution if 
it is claimed that the act violates a basic right protected by the Ccnstitution. De- 
cision of May 29, 1974, 37 BVerfGE 271 (1974). 

46 Since. according to Article 177, only the court of last instance is required to 
refer the Community law questions to the Court of Justice, it may teke years before 
the case reaches the highest national court. ULE (supra note 13, at 19-20, 22) 
considers this route “a difficult and prolonged detour.” He suggests (de lege ferenda) 
a modification of Article 173(2) that would omit the requirement of direct and indi- 
vidual concern and allow standing to contest a decision addressed tc another if the 
plaintiff's “legally protected interests” are affected. Thus the Treaty would conform 
to German administrative law which allows standing in case of impairment of a right 
as well as a legally protected interest. Ule cites J. H. Kaiser, Mailänder, and possibly 
Badura as supporting this suggestion. He cites Zweigert, Lagrange, Mathijsen, Cata- 
lano, and Ehle as urging replacement of the requirement of “direct and individual” 
or (Daig) of “individual” so as to broaden access to the Court. Zweigert, Empfiehlt 
' es sich, Bestimmungen über den Rechtsschutz zu ändern? HAUPTREFERAT, ZEHN 
JAHRE RECHTSSPRECHUNG DES GERICHTSHOFS DER EUROPÄISCHEN GEMEINSCHAFTEN 580- 
97 (1965). Rapport fait au nom de la Commission juridique sur la protection juridique 
des personnes privées dans lzs Communautés européennes, Rap. M. A. Deringer, 
Parr. Eur. Doc. 39, 3 May 1957. 
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rights derived from Community law in a most liberal way, far beyond 
what may have been the intent of the authors of the Treaty. The Court 
has clearly preferred to enhance its jurisdiction, and the protection of in- 
dividuals, through this avenue which is particularly appropriate to the 
symbiotic Community system, rather than by opening up the individual's 
direct access pursuant to Article 173. In this, the Court has succeeded 
beyond any expectation, considering the many cases referred to it by na- 
tional courts from the member states. Because of the political problems 
which a member state or a Community institution faces in initiating an 
action against an institution or a state before the Court, the Article 177 
procedure has become the most frequently employed course for enforc- 
ing Community law. More recently, the Court has also given a more lib- 
eral interpretation to the Treaty provisions allowing private persons to sue 
the Community for damages caused by an act of a Community institu- 
tion. The question for the future will be whether these procedures are 
sufficient. 

(5) It is interesting to speculate whether the Court has been eee 
in this field by the laws of the member states. 

The Court’s records show that the Advocates General, if not the Court 
itself, have at least had in mind the relevant national laws and practices. 
But there has been no unanimity of opinion. M. Lagrange, the distin- 
guished first Advocate General from the French Conseil d’Etat, was pre- 
pared to discount the fact that “the legal situation within the Community 
is undoubtedly less favorable [to the plaintiff] than that which has been 
reached for a greater or lesser length of time by some of the Member 
States, but it is similar to that known in other States.” 4 His counterpart, 
the able Mr. Roemer, coming from private corporate law practice in Ger- 
many, appeared troubled, in 1968 at any rate, by the Court’s formalistic 
approach as compared with rules applied by the German Federal Ad- 
ministrative Court, and particularly by the possible constitutional impli- 
cations of leaving a citizen without any remedy.*® The current German 
and Italian Advocates General appear to take somewhat different views 
on the relevance of national administrative law solutions to analogous Com- 
munity cases.°° 


47 Cf, Case 25/62, Plaumann & Co. v. Commission, supra note 18, with Case 4/69, 
Alfons Liitticke GmbH v. Commission, 17 Rec. 325 (1971), CCH Comm. Merr. REP. 
(8136. See also Case 5/71, Aktien-Zuckerfabrik Schéppenstedt v. Council, 17 Rec. 
975 (1971), CCH Comm. Mrr. Rep. (8153; Gilsdorf, Die Haftung der Gemeinschaft 
aus normativem Handeln auf dem Hintergrund der Rechtssprechung des Europdischen 
Gerichtshofs, 10 EurnoparecHr 73 (1975). 

48 Cases 19/62-22/62, Fédération Nationale v. Council, supra note 18, [1962] ECR 
at 486. 

49 Case 6/68, Zuckerfabrik Watenstedt v. Council, supra note 18, [1968] ECR at 
418; Cases 10 & 18/68, Società “Eridania” v. Commission, supra note 18, CCH 
Comm. MXT. Rep. at 8431-34. 


930 (Opinion by Mr. Reischl); Case 18/74, Syndicat Généra] du Personnel des Or 


ganismes Européens v. Commission, supra note 18, [1974] ECR at 948 (Opinion b 
Mr. Trabucchi). : 


50 Case 175/73, Union Syndicale et al. v. Council, supra note 18, [1974] ECR f A 
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In any event, although the Court has not hesitated in other contexts to 
canvass national laws for “general principles” that may be common to 
them, we cannot find any evidence that the Court may be getting ready 
to soften its strict posture in this area to reflect some of the more liberal 
trends in national laws. The Court’s present position is reminiscent of the 
earlier German standing requirement that plaintiff show infringement of 
“sabjective public right” rather than the more flexible formula evolved by 
German doctrine holding “legally protected interest” sufficient. Obviously 
the liberal French jurisprudence has also had little impact. 

(6) One factor which may explain the apparent absence of effective 
pragmatic pressures on the Court to grant broader access is the still rela- 
tively limited scope of the Community regulatory power, confined essen- 
ticlly to customs union, movement of factors of production, and competi- 
ticn. Some of the economic and noneconomic forces and interests such as 
errvironmental and consumer protection, which have had such impact on 
ths liberalization of the American rule, operate thus far, if at all, at the 
nētional level and are only beginning to be reached by Community power. 

{7) Finally, although the Court has been reticent on the subject, an im- 
patant concern may be the possibility of multiplicity of suits should citi- 
zea access to the Court be defined in broad terms. We shall return to 
th s problem after a discussion of the American experience. 


STANDING IN U.S. Fevers, Courts: Tar COMMON 
Law Test AND Its DEMISE 


The Community Court’s difficulties in applying its current interpretation 
of Article 173 are similar to those experienced by American federal courts 
in the decades before 1970. American doctrine has not been troubled by 
a basic distinction between “decisions” and “regulations.” Both have long 
been judicially reviewable “administrative action.” 5 But, as we have 
seen, in specific circumstances “regulations” can be viewed in Community 
law as a “bundle of individual decisions,” ** and it is likely that the classi- 
fication of Community action as a “regulation” or not for purposes of the 
firrt part of the second paragraph of Article 173 will follow and simply 
exoress the resolution of the real problems of standing, which have to do 
wich the “individuality” and “directness” of the plaintiff's stake in the case. 
Here the parallels between American and Community developments are 
siking. 

A concern that the judiciary not undermine the sense of responsibility 
wichin administrative agencies for the legality of their programs, or inter- 
feme with the process of interest group accommodation carried on by agen- 
cies in the development of a program, has led to doctrines in American 


= The German courts and the doctrine have mitigated the rigor of the language of 
the statute requiring that plaintiff be injured “in his rights.” §42(2) Verwaltungs- 
gerchtsordnung of Jan. 21, 1960. See also infra, text at note 60. 

2 See, e.g, CBS v. United States, 316 U.S. 407 (1942); Administrative Procedure 
Act, 5 U.S.C. §551(13), 7 U.S.C, $§702, 704, 706 (Supp. V, 1965-1969). 

3 Supra text at note 24. 
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federal administrative law designed to allow postponement of judicial re- 
view where discretionary agency steps are still to be taken before enforce- 
ment of an agency decision or regulation. These, the doctrines of “finality” 
and “ripeness,” are now treated separately from the law of standing. 
Whether that part of the Community standing test that focuses on member 
state discretion is meant to take into account similar concerns is difficult 
to know, in view of the way the “directness” prerequisite has been admin- 
istered. It is quite clear, however, that access to judicial review under 
the American doctrines of “finality” and “ripeness” does not tumn simply 
on whether or not there is discretion. A showing of discretionary imple- 
mentation is only the beginning of an analysis of the relative costs and 
benefits of delaying judicial review. The argument that a plaintiff has 
too indirect and attenuated a concern with administrative action if it does 
not fix rights or obligations, an argument still made by government at- 
torneys, has been labeled by the Supreme Court as having “the hollow 
ring of another era.” ** 

With regard to “individuality,” the basic rule of standing in the United 
States until the late nineteen sixties was the common law test, under which 
the plaintiff could invoke the jurisdiction of a court only if he could point 
to a private legal right that would be violated by a named government 
official if that official failed to show that his action was authorized—a 
test which still obtains in many of the states today and which resembles 
the formula now employed in the Court of Justice. It was only in 1970 
that the U.S. Supreme Court expressly “discredited” this test and turned 
to the Administrative Procedure Act for a definition of standing.** How- 
ever, the formula drawn from the Act to replace the so-called “private 
legal right” test did not burst upon us full blown. There is a history which 
merits a brief account, for it indicates that we may be dealing with under- 
lying currents of thought and concept that are likely to have an impact 
on societies functioning in a comparable frame of reference. 

The attack upon and demise of the “legal right” test had two main his- 
torical roots. One involved “economic” interests and the other “non- 
economic.” On the economic side, it has been a rule of the common law 
that no person has a “right” to be free of competition. When a person 
came into court and complained that he had suffered injury through the 
increased competition of someone else made possible by an allegedly il- 
legal government act or subsidy, the classic response was that he had no 
standing to seek an injunction against the illegal act hurting him because 
he had not shown the invasion of a legal right of his “own.” For instance, 
in 1938 competing private utilities were held to have no standing to chal- 
lenge the legality under the National Industrial Recovery Act of a program 
of public work grants to municipalities for construction of electric dis- 
tribution systems. In reading this case one immediately thinks of Eridania. 


54 Marine Terminal v. Rederiaktiebolaget Transatlantic, 400 U.S. 62, 71 (1970); 
see Vining, Direct Judicial Review and the Doctrine of Ripeness in Administrative 
Law, 69 Micu. L. Rev. 1443 (1971). 

55 Supra note 8. 
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The U.S. Supreme Court held that a person injured by government action 
can not challenge that action in court unless the injury resulted in the 
violation of a legal right, which the Court later defined as “one of prop- 
erty, one arising out of contract, one protected against tortious invasion, 
or one founded on a statute which confers a privilege.” 57 | 

There was never a self-evident logic to a position that because a busi- 
ness had no right to be free of competition it had no right to be free of 
illegally created competition, and as government was seen to intervene 
more and more into the market and affect and determine the relative ad- 
vantages of the players in the market, business interests became more and 
more determined to gain access to the courts to review the legality of ad- 
ministrative actions affecting them in this most important way. One re- 
sponse by the courts was to view the specific standing provisions often 
written into statutes creating the regulating agencies and often couched 
in vague terms—conferring standing for instance on “aggrieved” persons— 
as congressionally mandated exceptions to the courts’ own self-imposed 
and restrictive requirement of a legal right. Much more threatening to 
the conceptual integrity of the legal right test, however, was the- conclu- 
sion that if a person or group of persons could show that they were in 
some sense the intended beneficiary of the establishment 3f an adminis- 
trative regulatory scheme or any part of it, they could be viewed as having 
“quasi-property” rights in the common law sense, and standing followed 
when government officials administered the scheme in such a way as to 
deny the benefit. This was a transparent circumvention of the legal right 
test, for such persons as the private utilities operating around. the territory . 
of the Tennessee Valley Authority, and claiming to be tke beneficiaries 
of that authority’s limited geographical jurisdiction, had no private legal 
rights under the common law of property and none granted them by the 
statute. Nor was their standing arguably mandated specifically by Con- 
gress. Their quasi-property rights were recognized solely for the purpose 
of standing to challenge the administrative action." This search for and 
discovery of “beneficiaries” of the regulatory scheme was extended into 
a number of fields beyond those of economic competition. The concept 
recalls the “legally protected interest” test in German administrative law 
which, as we have mentioned earlier, German doctrine constructed as a 
more flexible alternative to the rigid standing requirement that the plain- 
tiff must show a “subjective public right.” 3° 


56 Alabama Power Co. v. Ickes, 302 U.S. 464, 479 (1938). 

57 Tennessee Electric Power Co. v. TVA, 306 U.S. 118, 137-38 (1939). 

58 See, e.g., Associated Industries v. Ickes, 134 F.2d 694 (2d Cir. 1943), vacated as 
moot, 320 U.S. 707 (1943). | 

59 See, e.g., Hardin v. Kentucky Utilities, 390 U.S. 1 (1968). . 

80 See supra text at note 51. See also Ure supra note 13, at 21-£2. Fromont be- 
lieves, referring to the Toepfer case, that the Court of Justice in cact adopted the 
“subjective public right” test without saying so in so many words. Fromont, L’influ- 
ence du droit francais et du droit allemand sur les conditions de recevabilité du 
recours en annulation devant la Cour de. Justice des Communauté: européennes, 2 
Rev. TRIM. DR. EUR. 47, at 63 (1966). See also Fromont, Der Rechtsschutz gegen 
Massnahmen der Verwaltung im Europa der Sechs, 4 Eunopanecur 202 (1969). 


1976] CITIZEN ACCESS TO JUDICIAL REVIEW 237 


The second major thrust against the common law test concerned non- 
economic values. It is usually impossible to claim any private or exclusive 
right to the beauty, health, safety, or recreational opportunities so widely 
regulated by modern administrative bodies. The money loss resulting 
from a bureaucratically dictated change in relative economic advantage 
was at least discrete and theoretically measurable, like other private harms 
which the common law traditionally considered and sometimes prevented. 
A noneconomic loss often did not resemble a loss of “property” in any 
way. Yet it might be of even greater importance to an individual; and 
as the growth of legislation and regulation established causal connections 
between noneconomic losses and official action, lower federal courts be- 
gan to give remedies to individuals against such action when it was illegal. 
Consumers of television were granted standing to challenge the licensing 
of particular television stations ®* and consumers of food were granted 
standing to challenge the legality of adding color to oleomargarine.®* Fre- 
quently the courts claimed to be interpreting the general language con- 
tained in specific statutory standing provisions in various licensing acts, 
provisions which most observers would have originally thought were in- 
cluded for the benefit of persons and groups, such as manufacturers of 
food or chemicals or television licensees, economically associated with the 
regulatory scheme in question and subject to administrative sanctions. 
These cases in the lower courts go back to the 1940’s and 50s, but ap- 
peared in great numbers during the 1960’s and were ultimately cited with 
approval in the 1970 decisions of the Supreme Court which brought about 
the major change. 


THe New TEST 


Technically, the change was effected by holding that the Administrative 
Procedure Act, which had been enacted more than a quarter of a century 
earlier, was a source of standing independent of both the common law 
and the special standing provisions incorporated into the various acts set- 
ting up administrative agencies. The Act applies to all agencies unless 
they are specifically excepted, and provides that any person is entitled to 
judicial review of agency action if he “suffers legal wrong or is adversely 
affected or aggrieved within the meaning of a relevant statute.” Even 
though the term “legal wrong” was used in the statutory language, the 
Court declared that the legal right test of the common law, under which, 
it will be remembered, the plaintiff stated a cause of action only if he 
showed. a private legal right invaded by a government official acting under 
the color of law, was discredited. The Court used the word “discredited” 
and was unanimous in this regard. The Court then went on to construct 
a new formula for the standing of private parties in challenges to ad- 
ministrative action, namely that the party must be “injured in fact” and 
must show that “the interest he is seeking to protect”’—to quote the lan- 
guage which the Court has since repeated in subsequent cases—is “argu- 


61 Office of Communication of United Church of Christ v. F.C.C., 359 F.2d 994 


(D.C. Cir. 1966). 
62 Reade v. Ewing, 205 F.2d 630 (2d Cir. 1953). 
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ably within the zone of interests protected or regulated by the statute in 
question,” the “statute in question” being the statute setting up the ad- 
ministrative agency and providing substantive standards for judging the 
legality of its actions. A French lawyer reading the language of this 
formula might immediately think of his own “interét à agir,” the rather 
liberal standing test developed by the Conseil d’Etat.* 

Applying the new test, the U.S. Supreme Court granted standing to a 
trade association of independent data processing companies, and later to 
a travel agency, to challenge the legality of regulations issued by the Comp- 
troller of the Currency which permitted federal banks to compete with 
them by expanding into the fields of data processing and travel services.* 
The Court made clear that it was not relying on any evidence that Con- 
gress had intended to make data processors or travel agents specific bene- 
ficiaries of bank regulation. Two years later, the Court seemed to imply 
that it would hear the challenge of the Sierra Club, a conservationist 
group, to actions by federal officials of dubious legality which had per- 
mitted Disney Enterprises to begin the development of a wilderness area 
in a national forest in California, providing that the club showed that it 
spoke on behalf of members who were injured, whether in economic or 
noneconomic fashion, in their use of the wilderness area. Then, in 1973, 
the Court did grant standing to a group of law students who used a na- 
tional park and who challenged a railroad rate regulation that might have 
the effect of polluting the park.“ In none of these cases could a claim 
to a personal legal right be made out, nor were there specific provisions in 
the statutes governing the agencies in question for judicial review of the 
agency decision at the request of the plaintiffs. 

One cannot doubt that the conceptual and pragmatic pressures that led 
to these results would have succeeded in finding some other mode of ex- 
pression if the language of the Administrative Procedure Act had not been 
at hand ready for use. Had the judiciary truly conceived itself as lim- 


63 Commissaire du gouvernement Mosset stated in his well-known conclusions that 
standing to institute judicial review of administrative action will be given if the con- 
tested decision “injures the plaintiff materially or morally” and if the consequences 
of the decision affect plaintiff in his capacity as a member of a “defined or limited 
category. C.E. 26 Oct. 1956, Association Générale des administrateurs civils, R.D.P., 
1956, 1309, cited in Fromont, L'influence du droit... , supra note 60, at 56. 

é4 The principal case was Association of Data Processing Service Organizations, Inc. 
v. Camp, 397 U.S. 150 (1970), described supra at note 2. See alsc Barlow v. Col- 
lins, 397 U.S. 159 (1970); Arnold Tours, Inc. v. Camp, 408 F.2d 1147, 1151 (ist Cir. 
1969), vacated 397 U.S. 315 (1970), reaffirmed 428 F.2d 359 (lst Cir. 1970), re- 
versed 400 U.S. 45 (1970). l 

65 Arnold Tours, Inc. v. Camp, supra note 64. 

66 Sierra Club v. Morton, 405 U.S. 727 (1972). 

67 United States v. S.C.R.A.P., 412 U.S. 669 (1973). 

€8 The Court commented at the time and has emphasized since that rules of stand- 
ing are developed by the Court “for its own governance.” Data Processing Service 
Organizations, Inc. v. Camp, supra note 2, 397 U.S. at 154; Warth v. Seldin, 95 S. Ct. 
2197, 2205, 2215 (1975). The Court had never required a statutory basis for its legal 
right test. In essence the Court shifted the judicial presumptions within which legis- 
latures must work. Legislative materials are now searched for a specific intent to deny 
standing rather than a specific intent to grant it. 
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ited to the protection of private rights except in those instances where the 
legislature expressly instructed it to go beyond that role, a quite reason- 
able interpretation of the standing language of the Act was available. 
As we have noted, many of the special standing statutes providing for 
judicial review of certain agency actions in specified circumstances use 
the term of art “aggrieved” to designate those persons who may seek re- 
dress, and it was open to the Court to conclude that the language of the 
Administrative Procedure Act which suggested a ground of standing other 
than “legal wrong,” or invasion of private and personal legal right, was 
meant to do no more than refer to those situations where specific statutory 
standing was given to individuals by such statutes. But the Court did 
not do so, and held instead that standing emanated from the Administra- 
tive Procedure Act itself. Although grounded in legislative language— 
as the formula for standing in the Court of Justice is grounded in Article 
173—the decision to hear challenges to the legality of administrative action 
in a larger number of situations was clearly a matter of judicial choice. 

It is, however, far easier to see what American courts have put behind 
them than to see what lies ahead. Lower federal courts have found the 
new standing formula difficult to administer without opening their doors 
to all litigants who have demonstrated a personal concern for the values 
affected by the challenged action sufficiently strong to support the costs 
of litigation.® Explicit approval of such a result would net be in- 
compatible with existing jurisprudence,” and, as we shall note below, 
might cause relatively few practical difficulties. But there are indications 
that the Supreme Court is not prepared to go so far. In constitutional 
judicial review of congressional action, litigants have sought to use de- 
velopments in the review of administrative decisions to establish the stand- 
ing of persons in their capacity as “citizens” to enforce the Constitution. 
In its most recent decisions, the Court has explicitly rejected the concept 
of the “public action” ™! and while, as we have noted, review of acts of 
Congress involves considerations different from those governing the re- 
view of administrative action and has proceeded on doctrinely separate 
routes, the Court used language in justifying its limitation on constitutional 
standing that may apply to both the administrative and the constitutional 
areas.7? Ironically, the difficulties in charting the reach of the new Ameri- 


69 See, e.g., Coalition for the Environment v. Volpe, 504 F.2d 156 (8th Cir. 1974); 
Diggs v. Schultz, 470 F.2d 461 (D.C. Cir. 1972), cert. den. 411 U.S. 931 (1973); 
Ballerina Pen Co. v. Kunzig, 483 F.2d 1204 (D.C. Cir. 1970). 

70 See, e.g, Jaffe, The Citizen as Litigant in Public Actions: The Non-Hohfeldian 
or Ideological Plaintiff, 116 U. Pa. L. Rev. 1033 (1968); Sax, DEFENDING THE EN- 
VIRONMENT (1970). , 

72 See, e.g, Warth v. Seldin, supra note 68; United States v. Richardson, 418 U.S. 
166 (1974). 

12 In addition, in one case following the announcement of the new. formula three 
members of the Court turned again to a special standing statute using the term “ag- 
“grieved” to justify hearing the challenge of a white resident of a housing project to 
the legality of the housing agency’s alleged exclusion of black applicants. The Jus- 
tices did, however, concur in the majority decision to grant standmg, which was based 
on general principles rather than any specific permission by the legislature. Trafic- 
ante v. Metropolitan Life Ins. Co., 409 U.S. 205 (1972). 
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caa administrative law standing formula and in determining whether a 
constitutional challenge is more than a “public action” are now discussed 
in terms of whether the plaintiffs injury or interest is sufficiently “indi- 
vicual” and “direct,” ** the very terms mandated by Article 173 for equiva- 
lert discussions in the Community. But all we can say with assurance 
is zhat the questions of “directness” and “individuality” are not to be an- 
swered in the United States according to whether or not a private and 
established right is at stake in the case. | 


CONCLUDING OBSERVATIONS: How RELEVANT IS 
FEDERAL EXPERIENCE? 


What has happened in the United States is a reflection of and indeed 
now a principal symbol of a significant change in the conception of the 
rob of a judiciary in a modern administrative state. Courts are no longer | 
to be viewed as restricted to the settlement of private disputes and pro- 
tecting vested private rights against government intrusion. The very 
no-ion of a self-sustaining sphere of private rights into which government 
action “intrudes” is now difficult to grasp. And with the growth of govern- 
ment it has been increasingly widely perceived that leaving government 
activities outside that sphere tc take care of themselves may well mean 
leaving individual government officials essentially unchecked. Neither 
buzeaucratic processes nor the legislature itself is in fact capable of polic- 
ing the activities of government agencies on a day to day basis. Not even 
the U.S. Congress with its massive staff of experts can attend to details or 
terd to them in time. The burden of inertia is such that relegating a 
challenger to a legislative remedy is itself a decision on the merits. 

-n sum, we think the American courts and Bar have at last acknowledged 
thet they and their processes play an integral part in the business of gov- 
erment. Of ‘course, in a pluralistic democratic society it is the elected 
legislature that in principle has power and responsibility to determine the 
hierarchy of common values and resolve conflicts among them. But no 
society pursuing a multitude of public values of different weight and im- 
po-tance through a multitude of largely independent implementing agen- 
cies can do without courts and still hope to achieve a satisfactory realization 
of its goals. The Supreme Court now speaks of “private attorneys gen- 
erel,” a phrase which appeared as early as 1943 in the American judicial 
voeabulary.”* Responding to their initiative, American courts are holding 
in check and inquiring into the legality of challenged agency action on 
beaalf of interests of a broader and more general concern than the private 
interests in contract and property traditionally protected. 

The Rome Treaty has made «he Court of Justice an important part of 
its mechanism for achieving its goals. In a body without an elected legis- 


B See, e.g., Linda R. S. v. Richard D., 410 U.S. 614 (1973); Sierra Club v. Morton, 
suyra note 66. 

™ Associated Industries v. Ickes, supra note 58. See also F.C.C. v. Sanders Bros. 
Racio Station, 309 U.S. 470 (1940): Association of Data Processing Service Organi- 
Zatcons, Inc. v. Camp, supra note 2. 
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lature, where law is made by national and transnational executives through 
processes shielded from the glare of publicity, the judicial role is if any- 
thing even more essential than in a mature federation. As a single tri- 
bunal serving the entire expanse of the Community, the Court may under- 
standably be concerned with judicial economy and avoidance of cranky 
proceedings and multiplicity of suits. Both these dangers have troubled 
American courts. The burden of merely being required to respond to an 
argument on the merits and the potential for harassment resulting from a 
broadened test of standing are no doubt among the factors making the ex- 
ploration of the boundaries of the new American formula a rather cautious 
one, particularly in the noneconomic area. But the State of Michigan and 
several other American states are experimenting with environmental pro- 
tection legislation that permits extremely broad access to courts, and the 
experience to date is that no large scale multiplicity of suits is developing. 
Rather the impact has been on the attitudes of the administrators and on 
proceedings before them.” If in fact a great number of suits, perhaps of 
an identical nature, are brought with a shift from a “private right” basis 
for standing to the new formula, and given the cost of litigation that is 
dubious, then the problem can be handled through consolidation and class 
action procedures.” Whether a suit is cranky or not seems to us a matter 
for the merits. If it is frivolous, it can be disposed of far more rapidly by 
getting to the merits than by litigating the question of standing. 

It has clearly been a wise judicial policy for the Court of Justice to en- 
courage private plaintiffs to bring their complaints before their own na- 
tional tribunal, despite the additional risks, cost, and delay which this may 
entail. But as the scope of the Community regulatory powers broadens 
to include other fields and affect other values, economic and noneconomic— 
health and safety, environment, consumer protection, energy conservation— 
the Court may well feel called upon to broaden direct access by private 
complainants. If it does, we suggest that it will act not only to protect 
private interests but also to advance the common interest in effective en- 
forcement of Community legality and broader participation of citizens in 
Community administration, 


75 Sax and Dimento, Environmental Citizen Suits: Three Years’ Experience Under 
the Michigan Environmental Protection Act, 4 Ecotocy L. Q. 1 (1974). 

76 See Abbott Laboratories v. Gardner, 387 U.S. 136, 155 (1967). Although the 
Court of Justice has made full use of the consolidation procedures, most recently it 
has defined the standing to sue of associations so as to cause numerous separate ac- 
tions to be filed by individual association members instead of a single action by the 
association itself. Case 18/74, Syndicat Général du Personnel des Organismes Euro- 
péennes v. Commission, supra note 18. See Cases 44, 46 & 49/74, Marie-Louise Acton 
et al. v. Commission, and Case 72/74, Union Syndicale et al. v. Council, supra note 18. 
The Court held, with the support of the Advocate General, that although an asso- 
ciation has a general capacity to appear in court as a “legal person,” and may also 
participate as an intervenor, it cannot sue for annulment in its own name unless it can 
show that it was aggrieved in its own functional rights (e.g. violation of its contract 
with the public agency) or upon an express “mandate” from the aggrieved members. 


THE HELSINKI DECLARATION: BROBDINGNAG 
OR LILLIPUT? 


by Harold S. Russell * 


Cn August 1, 1975 the Chiefs of State and other high representatives of 
33 Huropean countries, the United States, and Canada signed the Final 
Act of The Conference on Security and Cooperation in Europe (CSCE) in 
Hebinki.* This event, described as the largest meeting of European leaders 
since the Congress of Vienna ? or by the more enthusiastic as the largest 
such meeting in history,* had been little discussed in the North American 
pre:s and caught the American public largely unprepared. Logie dictated 
that such an impressive gathering had to have an equally impressive pur- 
poss, and editorial writers struggled to explain the significance of the occa- 
sior. The general conclusion was that the President had demeaned himself 
by zecognizing Soviet postwar hegemony in Eastern Europe without any 
substantial quid pro quo. George Ball called it “a defeat for the West.” ° 
Much of this comment in the media was without benefit of the complex 
dociment actually signed at Helsinki, covering sixty printed pages, which 
was made available to the public only one week prior to the signing. The 
Department of State, concerned that euphoria over this event might lead 
to increased pressure for withdrawal of U.S. forces from Europe and for 
other forms of unilateral disarmament, plaved down the Conference as an 
execcsie which was primarily of interest to the allies of the United States 
and which in any case had not produced documents of a legally binding 
cha-acter. For those determined to oppose the Conference, this appeared 


* Assistant Legal Adviser for European Affairs, Department of State. The author 
was the principal U.S. negotiator for the Helsinki Declaration on Principles Guiding 
Relations between Participating States. The views expressed herein are solely those 
of tLe author and do not necessarily represent those of the Department of State or the 
U.S. Government. 

1 Zuropean participants were: Austria, Belgium, Bulgaria, Cyprus, Czechoslovakia, 
Denmark, Finland, France, German Democratic Republic, Federal Republic of Ger- 
many, Greece, the Holy See, Hungary, Iceland, Ireland, Italy, Liechtenstein, Luxem- 
bourg, Malta, Monaco, the Netherlands, Norway, Poland, Portugal, Romania, San 
Marno, Spain, Sweden, Switzerland, Turkey, the Union of Soviet Socialist Republics, 
the Jnited Kingdom, and Yugoslavia. On the nature of Eastern European representa- 
tion at the Conference, see Schröder, Supremacy of the Communist Party of the Soviet 
Unien Recognized in International Law?, infra p. 322. 

2'The complete text of the CSCE “Final Act” has been reproduced in 73 Derr. 
Stave Buu. 323 (1975) and 14 ILM 1293 (1975). 

3 ‘TIME, Aug. 4, 1975, at 18. 4 Id., Aug. 11, 1975, at 20. 

5 _Autatis Mutandis, Chicago Sun-Times, Aug. 1, 1975, at 45. Jerry Don’t Go, The 
Wal Street Journal, Aug. 23, 1975, at 16. Chicago Tribune, July 31, 1975, at 14. 
Reston, Can Ford Make the Principles Prevail?, The International Herald Tribune, 
Aug 4, 1975, at 9. European Security and Real Detente, N. Y. Times, July 21, 1975, 
at 2"), 

6 NEWSWEEK, int. ed., Aug. 11, 1975, at 12. 


242 


1976] THE HELSINKI DECLARATION 243 


to be some form of coverup, whereas to those who saw merit in the texts, 
this seemed to depreciate the usefulness of some important steps in the 
right direction.’ Confusion over a document as carefully drawn, as vague 
and full of interrelationships and loopholes as is the Final Act is natural, 
and the results of the Conference should provide many a scholar a rich 
harvest of material for study for years to come. 

The Final Act is divided into what has become known as three “baskets.” 
Basket I deals with questions relating to security in Europe and com- 
prises a Declaration on Principles.Guiding Relations between Participating 
States,® some related texts concerning implementation of the principle of 
abstention from the threat or use of force,” and a proposal for a new sys- 
tem for the peaceful settlement of disputes,*° as well as some modest con- 
fidence-building measures entailing notification of military maneuvers and 
voluntary exchange of observers at such manéuvers.%' Basket II deals in 
general terms with cooperation in the fields of economics, science and tech- 
nology, and the environment, and Basket III with cooperation in humani- 
tarian and other fields. It is Basket IIT, and in particular the human con- 
tacts and information texts,.dealing with meetings between family members 
on the basis of family ties and reunification of divided families; marriage 
between citizens of different states; travel for personal or professional rea- 
sons; improvement of the circulation of, access to, and exchange of oral, 
printed, filmed, and broadcast information; and improved conditions for 


7 Not all press comment was unfavorable to CSCE; see Behr, . . . No the Helsinki 
Pact is not Munich II, NEwsweex, supra note 6, at 12; Helsinki Pact Poses Problems 
for Russ, Chicago Tribune, Aug. 3, 1975, at 4; Let's test the Helsinki Spirit, The Sun- 
day Times (London), Aug. 3, 1975, at 10. 

8 Reprinted in Official Documents section, infra. 

® The Romanian Delegation presented a series of proposals designed to implement 
the principle of nonuse of force. The rationale for these was laid down in BUCHAREST 
SCIENTIA, May 23, 1978, at lA. 

10 The Government of Switzerland presented a “Draft Convention on a European 
System for the Peaceful Settlement of Disputes” to Stage 2 of CSCE. This far reaching 
proposal called for binding settlement of virtually all political and justiciable disputes. 
Unable to make any real progress on the Swiss proposal, it was decided that a meeting 
of experts will be convoked, on the invitation of Switzerland, to consider further the 
Swiss proposal as well as other problems relating to it at some time subsequent to the 
meeting of representatives (known as “Follow-up to the Conference”) scheduled for 
Belgrade in 1977. 

11 The CSCE document on confidence-building measures provides for a 21-day 
notice to other participating states of major military maneuvers involving more than 
25,000 troops and taking place in Europe or a 250 kilometer band of territory along 
the western and Baltic frontiers of the Soviet Union. On an explicitly voluntary and 
bilateral basis, participating states will invite observers from other participating states 
to attend these military maneuvers. As of January 15, 1976, the NATO allies had 
notified other participating states of four military maneuvers and invited observers to 
one. Yugoslavia, Norway, the Netherlands, and Switzerland had also given notice of 
maneuvers, and the Swiss invited observers. None of the Eastern European countries 
accepted the NATO invitation to send observers. Romania sent an observer to the 
Swiss maneuvers. On January 4, the Soviet Union notified other participating states 
of a military maneuver of “about 25,000 men” to be held in the Caucasus from Janu- 
ary 25 to February 6. The Soviet Union invited observers from Romania, Bulgaria, 
Yugoslavia, Greece, and Turkey; all accepted. 


244 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


joucnalists, that were of greatest interest to the West and may have the 
mo:t influence on future events. Although these Basket DI issues de- 
serve complete and detailed explanation and analysis, this article will deal 
only with the Declaration on Principles Guiding Relations between Par- 
ticibating States. The Declaration deals with a range of issues of interest 
to International lawyers and contains the language which has attracted 
the brunt of the criticism the CSCE has suffered. 


I. 
ORIGINS OF THE CSCE 


The CSCE was a coveted Soviet project for some 20 years prior to its 
corclusion in August of 197522 The Soviet Union long had sought Western 
recagnition of its postwer position in Eastern Europe through some 
stakement concerning inviolability of frontiers. At the same time, it wished 
to introduce the German Democratic Republic (GDR) into the community 
of mations through such a conference. In July 1966, the Political Consulta- 
tive Committee of the Warsaw Pact issued the Bucharest Declaration call- 
ing for a conference, excluding the United States and Canada, to recognize 
existing frontiers in Europe, including those of the German Democratic 
Republic, and to foster greater cooperation between East and West in 
science, technology, art, and culture. The idea that the Conference should 
be succeeded by some sort of permanent machinery was added in a mem- 
orandum issued by the Warsaw Pact Foreign Ministers in Budapest in 
Jare 1970. Despite the invasion of Czechoslovakia in 1968, from 1966 
onwards there was growing support among the allies of the United States 
for a conference, provided the United States and Canada could and would 
attend. The NATO Decleration on European Security of December 1969 
paralleled the Bucharest Declaration’s call for cooperation in various fields 
anc added.the subject of the environment. It also mentioned for the first 
tim= in this context the subject of freer movement of peoples, information, 
anc ideas. NATO and Warsaw Pact communiques invariably touched on 
the prospect for a conference and in fact became part of a process of in- 
formal dialogue between East and West which gradually defined the scope 
of = possible CSCE. As the outline of a CSCE began to come into focus, 
the NATO allies found themselves increasingly intrigued at the prospect 
of discussing future relations on a broad basis with the Eastern countries, 
par-icularly humanitarian issues and, in the military field, conidence-build- 
ing measures. The United States remained skeptical. 

Senature of the Quadripartite Agreement on Berlin on September 3, 
1971,13 although providing benefits to all parties, was considered by the 
three Western powers to be a sufficient Soviet step in easing of relations to 
justify Western attendance at a CSCE. During the Nixon visit to Moscow 


12 The Soviet Union first proposed a European security conference and treaty at the 
Berlin meeting of Foreign Ministers held on February 10, 1954. 

12 Quadripartite Agreement on Berlin, Sept. 3, 1971, 24 UST 2831, TIAS No. 7551, 
66 «JIL 242 (1972), 10 ILM 895 (1971). 
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in May 1972, the United States arranged a linkage between commence- 
ment of a CSCE and Mutual and Balanced Force Reduction talks. It was 
- agreed that the CSCE preparatory talks would start in Helsinki in Septem- 
ber 1972 and that MBFR would get under way in Vienna in January 1973." 

Ironically, as the Soviets neared realization of their goal, many of the 
original purposes of a CSCE had been fulfilled. The most troublesome 
boundary issue in Eastern Europe, the Oder-Neisse line between the GDR 
and Poland, had been effectively settled with the Federal Republic of 
Germany (FRG) by the terms of the Warsaw and Moscow treaties. The 
Soviet Union nevertheless continued to place importance on gaining ac- 
ceptance of similar language by the other Western powers, particularly the 
United States, the United Kingdom, and France which retain, together 
with the USSR, special rights related to Germany as a whole, including 
the right to determine the final status or borders of Germany or any part 
thereof.1° The GDR, as well as the FRG, had gained admission to the 
United Nations on September 18, 1973 and had been recognized by the 
great majority of the countries in the world and the participants at the 
Conference. Recognition of the GDR by the United States occurred dur- 
ing Stage 2 of the Conference, and diplomatic relations commenced on 
September 4, 1974.17 Bilateral exchanges and cooperation in many of the 
fields to be treated by a CSCE had already been initiated through a series 
of cooperation agreements with the United States and to a lesser extent 
with several of its allies. Because of the independent lines taken by Ro- 
mania and Yugoslavia as well as latent tendencies in this direction shown 
by Poland and Hungary, Soviet enthusiasm for post-Conference permanent 


14 See U.S.~Soviet Communique issued at the Conclusion of President Nixon’s Visit 
to Moscow. May 29, 1972. Presidential Documents, June 5, 1972, at 945, 949. 

15 Federal Republic of Germany—-USSR Non-Aggression Treaty, 9 ILM 1026 (1970); 
Federal Republic of Germany—Poland: Treaty concerning Basis for Normalizing Rela- 
tions, 10 ILM 127 (1971). 

16 Declaration Regarding the Defeat of Germany and the Assumption of Supreme 
Authority by the Allied Powers, signed at Berlin, June 5, 1945. 92nd Cong., Ist Sess., 
SENATE COMM. ON FOREIGN RELATIONS, DOCUMENTS ON GERMANY, 1944-1970, at 12 
(1971); Protocol of the Proceedings of the Berlin (Potsdam) Conference, Aug. 2, 1945, 
id. at 32; 3 Bevans 1207; Dept. of State Press Release 238 (1947). 

17 RovinE, Dicest or Unrrep STATES PRACTICE IN INTERNATIONAL Law, 1974, 179 
(1975). 

18 The Soviet Union had already concluded among others the following bilateral co- 
operation agreements with the United States prior to CSCE: Agreement on Coopera- 
tion in the Field of Agriculture, June 19, 1973, 24 UST 1439, TIAS No. 7650, 12 
ILM 907 (1973); Agreement on Scientific and Technical Cooperation in the Field of 
Peaceful Uses of Atomic Energy, June 21, 1978, 24 UST 1486, TIAS No. 7655, 12 
ILM 905 (1973); General Agreement on Contacts, Exchanges and Cooperation, June 
19, 1973, 24 UST, TIAS No. 7649, 12 ILM 911 (1973); Agreement on Cooperation 
in the Feld of Environmental Protection, May 23, 1972, 23 UST 845, TIAS No. 7345, 
11 ILM 761 (1972); Agreement on Cooperation in the Field of Medical Science and 
Public Health, May 23, 1972, 23 UST 836, TIAS No. 7344, 11 ILM 776 (1972); Agree- 
ment on Cooperation in Studies of the World Ocean, June 19, 1973, 24 UST 1452, 
TIAS No. 7651, 12 ILM 909 (1973); Agreement concerning Cooperation in the Ex- 
ploration and Use of Outer Space for Peaceful Purposes, May 24, 1972, 23 UST 867, 
TIAS No. 7347, 11 ILM 766 (1972). 
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pclitical machinery appeared to lessen during the preparatory talks and 
ncticeably diminished during the course of Stage 2 of the Conference. 
Scviet diplomats at Stage 2 acknowledged privately that a substantial por- 
ticn of the original Soviet rationale for a CSCE had disappeared but ex- 
plained that abandoning the Conference at that point was unthinkable 
af-er the prolonged campaign the Soviet Union had waged for it and the 
amount of personal prestige that General Secretary Brezhnev had chosen 
to invest in the Conference. For quite different reasons, then, both East 
ard West were committed to a CSCE as an end in itself. 

Work on the Conference began in Helsinki in September 1972, and after 
nine months of frequently difficult negotiations, a twenty-seven page man- 
dete was produced under the title “Final Recommendations of the Helsinki 
Consultations.” Foreign Ministers met in Helsinki in July 1973 for a week 
o£ speeches to “adopt” the Helsinki Recommendations at Stage 1 of the 
C3CE. Stage 2 met in Geneva from September 1973 until July 1975, pro- 
dccing the Final Act which was signed at Stage 3 in Helsinki. 


IL. - 
LEGAL NATURE OF THE CSCE DOCUMENT 


From the very earliest discussions in Geneva it became clear that 
virtually all delegations desired documents that were morally compelling 
but not legally binding. As the negotiations progressed, however, and as 
verious delegations gained enthusiasm for texts which were to their liking, 
certain texts took on some of the tone of legally binding instruments. This 
trend was a cause of concern to the U.S. delegation, which considered that 
tke intent of the participants should be clearly reflected in the language 
of the documents. Given the predisposition of Congress to question the 
rizht of the President to conclude important international agreements with- 
out congressional consent, any ambiguity as to the legal nature of the texts 
cculd become the source of an unnecessary dispute with the Congress. 

Casting the Conference document in the form of a “Final Act” was an 
icea promoted by the United Kingdom and later adopted in a “Netherlands” 
paper, on behalf of the European Community, concerning the form of the 
fiaal Conference documents.’® The U.K. lawyers took the view that in 
irternational practice a “Final Act” is not normally a legal instrument and 
trerefore created an overwhelming presumption that a legally nonbinding 
icstrument was intended.” Noi all delegations, including that of the 
Umited States, felt that the problem was so easily susceptible of solution. 
Sabstantial efforts continued to assure that all Conference documents in- 


39 Jt should be noted that the European Community operated as a political entity 
at CSCE, developing common positians and their own caucuses. Many diplomats 
reoresenting countries in the Nine were very encouraged at this ability to work together 
ard felt it had important implications fcr the future. 

20 Final Acts can be legally binding instruments. For example, Final Acts of the 
Extraordinary Administrative Radio Conference to Allocate Frequency Bands for Space 
Radio Communication Purposes, Nov. 8, 1963, 15 UST 887, TIAS No. 5603. 
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cluded language of intention or declaration and avoided language of legal 
commitment.” 


The preamble to the Final Act states that the high representatives are 
“motivated by the political will, in the interest of people, to improve and 
intensify their relations. ... ,” and the Final Act concludes with a clause 
which was viewed generally as a weak disclaimer of the legal nature of 
the documents: 


Wherefore, the undersigned High Representatives of the Participat- 
ing States, mindful of the high political significance which they attach 
to the results of the Conference, and declaring their determination to 
act in accordance with the provisions contained in the above texts, 
have subscribed their signatures below: 


The United States and the United Kingdom supported a proposal ad- 
vanced and stoutly defended by the FRG that the Final Act contain a 
clause to the effect that the instrument is not a treaty or international 
agreement susceptible of registration under Article 102 of the Charter of 
the United Nations.? The USSR, Switzerland, and Romania resisted, 
saying that it unnecessarily denigrated the status of the results of the Con- 
ference and insisted that, while “negative” language might be placed in 
a separate document, the Final Act could only contain language describing 
what the Final Act is rather than what it is not. The final solution, not 
entirely consistent with that principle, was a paragraph which reads: 


The Government of the Republic of Finland is requested to trans- 
mit to the Secretary-General of the United Nations the text of this 
Final Act, which is not eligible for registration under Article 102 of 
the Charter of the United Nations.... 


Concerned that such language was not sufficiently strong and that some 
participants might still be tempted to register all or part of the Final Act, 
thus casting doubt over the legal status of the document, the United States, 
. the FRG, and the United Kingdom insisted on the drafting of a letter stat- 
ing what the document “is not” for the Government of Finland to use in 
forwarding the document to the Secretary-General of the United Nations. 
After many hours of difficult discussion, during which the Soviet Union 


21 The United States was satisfied that this objective had been obtained in all texts 
with the possible exception of the text on confidence-building measures which simply 
stated that the participating states “have adopted the following” and then stated a 
number of measures that the participating states “will” take. In view of the fact that 
this language is ambiguous as to the level of commitment intended, the U.S. delegation 
tabled the following interpretive statement: 
The Government of the United States of America does not regard “Document on 
Confidence-Building Measures and Certain Aspects of Security and Disarmament” 
to be legally binding. 

No delegation objected. 

22 Article 102 provides that: 

1. Every treaty and every international agreement entered into by any Member of 


the United Nations . . ; shall as soon as possible be registered with the Secretariat 
and published by it. 
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resisted all “negative” language, a letter was drafted containing a para- 
graph which made the point that the document was considered a legally 
conbinding instrument: 


I have also been asked . . . to draw your attention to the fact that 
this Final Act is not eligible, in whole or in part, for registration with 
the Secretariat under Article 102 of the Charter of the United Nations, 
as would be the case were it a matter of a treaty or international agree- 
ment, under the aforesaid Article.** 


After general acceptance of these texts, many delegations began talking 
t the press about the nonlegal character of the document, so that, by 
tae time delegations arrived in Helsinki for Stage 3, there had been so 
many references to this fact that it was decided to remove any disclaimer 
as to the legal nature of the documents from the President’s speech. 

Steps were taken by the subcommittee on principles to make sure that 
the Declaration on Principles would be interpreted within its own four 
corners as legally nonbinding. The Declaration is entitled “Declaration on 
Erinciples Guiding Relations between Participating States” (emphasis 
aided), and the final preambular paragraph repeats the concept that the 
principles are to guide rather than govern relations; the participating states 
-“"djeclare their determination to respect and put into practice ... the 
fellowing principles, which are all of primary significance, guiding their 
mutual relations.” “Put into practice” is deemed to be a moral commitment 
oaly. The Declaration, then, is not a legal document and does not pur- 
port to state international law. It is viewed, however, as consistent with 
imternational law, and, given the level at which it was concluded, many 
observers think it may become in fact one of the most widely ques 
sources of customary international law. 

It must be remembered, however, that the Declaration is a political state- 
ment, negotiated largely by diplomats and not by lawyers, to fulfill politi- 
cil and not legal objectives. A declaration of general principles of state 
behavior is not an exercise which U.S. diplomats tend to take very seri- 
oasly. As pragmatists, trained in the common law tradition, Americans 
want to solve specific problems by concluding concrete arrangements. To 
the civil lawyer and continental diplomat, the idea of starting from gen- 
eral principles which will be deductively applied to all subsequent actions 
seems more appropriate. Despite this difference in initial approach, all 
dzlegations eventually became aware of the legal issues and, although the 
document was not negotiated with the kind of exhaustive care that went 
irto the UN Declaration on Friendly Relations,” delegations in varying 


2373 Dept. STATE BULL. 349 (1975°. 

24 In his speech at Stage 3, Secretary-General Waldheim observed that: 

We are all conscious that the Final Act is not a document which is legally binding 
on governments; that it provides for no enforcement mechanism. 

25 See Rosenstock, The Declaration of Principles of International Law Concerning 
Faendly Relations: A Survey, 65 AJIL 713 (1971); and Houben, Principles of Inter- 
nctional Law Concerning Friendly Relations and Cooperation Among States, 61 AJIL 
703 (1967). 
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degrees took seriously the potential impact of the Declaration on interna- 
tional law. The result is a rather conservative document that generally 
follows existing international law closely. From the outset any other re- 
sult was unlikely, given the fact that all formulations had to obtain the 
consensus of all thirty-five participants.”® 


IIL. 
RECOGNITION OF FRONTIERS IN EUROPE 


Inviolability of frontiers 


The participating States regard as inviolable all one another’s fron- 
tiers as well as the frontiers of all States in Europe and therefore they 
will refrain now and in the future from assaulting these frontiers. 


Accordingly, they will also refrain from any demand for, or act of, 
seizure and usurpation of part or all of the territory of any participat- 
ing State.” 


The single issue in the Declaration to attract the greatest amount of 
public attention has been the question of recognition of existing frontiers 
and thereby Soviet supremacy in its Eastern empire, including the Baltic 
states. The press has almost to a man concluded that, by virtue of the 
principle of inviolability of frontiers quoted above, the CSCE is a surro- 
gate World War II peace treaty and that it ratifies the frontiers in Europe 
as they emerged from the war and as they exist today.” Some commenta- 
tors feel that this is a disastrous loss of prestige and principle for the West 
whereas others feel that the loss is minimal since it anly recognizes a state 
of affairs long since in existence. 

It is the author’s view, as well as that of all the Western negotiators, that 
the USSR failed in large part to achieve the kind of language it originally 
sought and that the document does not depart materially from previous 
international arrangements on frontiers and does nothing to recognize exist- 
ing frontiers in Europe. 

A principal, if not in fact the main, objective of the USSR at the CSCE 
was to obtain general Western acceptance of existing frontiers in much the 
same terms as had been obtained in the treaties concluded by the FRG 
with the USSR and Poland concerning normalization of borders.2 The 


26 The fourth paragraph of the CSCE Rules of Procedure provided: 


Decisions of the Conference shall be taken by consensus. Consensus shall be un- 
derstood to mean the absence of any objection expressed by a Representative and 
submitted by him as constituting an obstacle to the taking of the decision in 
question. 

27 This principle is the third principle contained in the CSCE “Declaration on Prin- 
ciples Guiding Relations between Participating States.” Because of its treatment at 
this point, it is omitted from the list of principles discussed in Section VIII infra. 

28 See note 5 supra. 

29 The Warsaw Treaty cited note 15 supra. dealt with the inviolability of frontiers 
issue as follows: 

Aware that the inviolability of frontiers and respect for the territorial integrity and 


sovereignty of all States in Europe within their present frontiers are the basic 
condition of peace, have agreed as follows: 
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initial Soviet proposal for a principle on frontiers was a careful distillation 
of the essential elements of the Warsaw and Moscow treaties ®°—an inde- 
pendent principle not explicitly related to or derived from the principle of 
nonuse of force; mention of the inviolability of “present” or “existing” fron- 
tiers; renunciation of territorial claims; and language implying immutability 
of the status quo. The Soviets fought long and hard for each of these ele- 
ments. Their principal difficulty from the start was that inviolability of 
frontiers had never before been stated as a separate principle. In the UN 
Declaration on Friendly Relations, violations of borders had been treated 
as a corollary of the principle of abstention from the threat or use of force.*4 


Article 1 


(2) They [the Polish People’s Republic and the Federal Republic of Germany] 
confirm the inviolability of their existing frontiers, now and in the future, and 
mutually pledge to respect unreservedly their territorial integrity. 

(3) They declare that they have no territorial claims against one another nor shall 
they advance such claims in the future. - 


The Moscow Treaty, also cited note 15 supra., contains similar language as follows: 


Article 2 


The Union of Soviet Socialist Republics and the Federal Republic of Germany 

. . undertake according to Article two of the UNO charter to refrain from the 
threat of force or the use of force in questions concerning security in Europe and 
international security, as well as in their mutual relations. 


Article 3 


In conformity with the aims and principles, set out above, the Union of Soviet 
Socialist Republics and the Federal Republic of Germany are unanimous in the 
recognition that peace in Europe can be maintained only if no one encroaches 
on the present-day frontiers. They undertake scrupulously to respect the terri- 
torial integrity of all states in Europe in their present frontiers. They declare 
that they have no territorial claims whatever against anyone and will not advance 
such claims in the future. They regard as inviolable now and in the future the 
frontiers of all states in Europe as they are on the day of the signing of this treaty, 
including the Oder-Neisse line, which forms the western frontier of the Polish 
People’s Republic, and the frantier between the Federal Republic of Germany and 
the German Democratic Republic. 


30 At Stage I the Soviet Union proposed the following texts for the principles of 

Inviolability of Frontiers and Territorial Integrity: 

—inviolability of frontiers, in accordance with which the participating States regard 

the existing frontiers in Europe as inviolable now and in the future, will make no 

territorial claims upon each other and acknowledge that peace in the area can 

be preserved only if no one encroaches upon the present frontiers; 

—territorial integrity, in accordance with which the participating States will un- 

reservedly respect and observe the territorial integrity of all States in Europe 

within their present frontiers; 

$1 The Declaration on Principles of International Law concerning Friendly Relations 

and Cooperation among States in accordance with the Charter of the United Nations, 
GA Res. 2625(XXV), GAOR, 25th Sess., Supp. 28, at 85, UN Doc. A/8028 (1970), 
treated inviolability of frontiers as a facet of the principle of refraining from the threat 
or use of force: l 

Every State has the duty to refrain from the threat or use of force to violate the 

existing international boundaries of another State or as a means of solving inter- 

national disputes, including territorial disputes and problems concerning frontiers 

of States. 
On July 19, 1975 at the time the Declaration on Principles was formally adopted by 
Committee I, the Chairman made a statement, to which no objection was raised, which 
made the point that the principles are in conformity with the Declaration on Friendly 
Relations. 
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During the Helsinki consultations, a major preoccupation of the principal 
delegations was the inviolability of frontiers and whether or not this prin- 
ciple would stand as an independent concept. The Soviets tenaciously 
insisted that inviolability be treated as a separate principle, and it was 
generally understood that for political reasons this requirement was a sine 
qua non for them. Nevertheless, many Western delegations, particularly 
Italy, held to the very end that the principle of inviolability of frontiers 
should not appear separately. The USSR was, however, successful in 
having it listed as one of the principles to be drafted at Stage 2, but its 
substantive relationship to the principle of abstention from the threat or 
use of force was left unresolved and the final mandate cited the Declara- 
tion on Friendly Relations as a document that the drafting committee 
should “take into account in particular.” 

Negotiation of the two sentences ‘comprising the inviolability principle 
occupied four months during Stage 2. During the course of these negotia- 
tions the Soviet representatives grudgingly gave ground inch by inch until 
in the final analysis they were willing to accept language which departs 
substantially from their initial draft and omits virtually all of its essential 
elements. 

The central issue became the extent to which the principle would be de- 
fined as a facet of nonuse of force through use of an operative verb in- 
volving the use of violence against frontiers. The USSR was in the end 
willing to accept almost any verb in English as long as it could use the 
Russian word “posegat,” which is the equivalent of refraining from “en- 
croaching” on frontiers, the term used in its treaty with the FRG. A 
translation difference was agreed to and the USSR readily accepted a sug- 
gestion offered to them by the Canadian representative mostly in jest, that, 
for the versions in English and the four other languages, the concept be ex- 
pressed as refraining from “assaulting” frontiers. Although it was recog- 
nized immediately that this word was at best anomalous in this context, 
Western delegates were delighted to obtain an expression which so clearly 
connotes the threat or use of unlawful force, but they nevertheless wished 
to make it absolutely clear that this was what was intended and not some 
more vaguely defined verbal or other threat. As a result, the second sen- 
tence was drafted to define further what was intended by the first sentence. 
In the second sentence it is apparent that a violation of a frontier or an 
assault on a frontier means a “demand for, or act of, seizure and usurpa- 
tion of part or all of the territory of a participating state.” The principal 
example of a violation of a frontier, then, involves a demand or act in- 
volving both seizure and usurpation of territory. “Usurpation,” if it has 
any sense in this context, involves a wrongful taking by force. Western 
delegates found this concept so inept as to be laughable but felt little ob- 
ligation to assist the Soviet representatives in introducing greater clarity 
or bite into their favorite principle. Western negotiators generally were 
pleased with the result, which made it possible for them to interpret the 
principle as meaning no more and no less than prior statements of inter- 
national law on frontiers and in particular the phrase from the Friendly 
Relations Declaration referred to above. The Soviet Union, aware that 
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the language was peculiar, accepted it anyway, knowing that any real 
recognition of the immutability of the status quo through recognition of 
existing frontiers was clearly unattainable because of FRG sensitivities on 
the issue of possible reunification with the GDR and because of concern 
by the members of the European Community that such language might be 
used to inhibit eventual political union of the Common Market. Renuncia- 
tion of all territorial claims was resisted by a number of delegations, in- 
cluding the United States, which has outstanding border disputes with 
Canada. The USSR recognized the impossibility of persuading all par- 
ticipants to ratify all the elements of the Eastern treaties but concluded that 
all it needed was enough language that was superficially similar to those 
treaties to permit the USSR to argue at home and to their Eastern Euro- 
pean associates that the CSCE had successfully achieved their objectives on 
frontiers. In the light of public reaction to the Final Act, its decision ap- 
pears to have been eminently correct. What the USSR may have failed to 
achieve at Geneva, it almost totally recouped at Helsinki through the North 
American press.*? 

The FRG, under strenuous pressure from the opposition at home to take 
every step to keep open the possibility of future reunification of the 
two Germanys, insisted that the Declaration also include an explicit state- 
ment on peaceful changes of frontiers. The members of the European 
Community, with an eye toward their possible future political unification, 
were sympathetic to this demand and supported the Germans in their pri- 
vate negotiations with the USSR. The Soviet Union was adamant that 
such a sentence not be included in the inviolability principle. A “floating 
sentence,” agreed upon initially between the FRG, USSR, and the United 
Kingdom, was “registered,” meaning provisionally agreed, at the same time 
as the inviolability principle as follows: 


The participating States consider that their frontiers can be changed 
only in accordance with international law by peaceful means and by 
agreement. 


Fortunately for the FRG, its delegation was instructed to enter a series 
of detailed reservations at the time inviolability of frontiers was “regis- 
tered” ** which kept open its right to adjust the floating sentence. The 


82 See Roving, supra note 17, at 672-73. 

83 The Minister for Foreign Affairs of the Federal Republic of Germany, Hans-Dietrich 
Genscher, said to the Bundestag on July 25, 1975: “The Conference has not finalized 
the status quo in Europe. And what the Conference did not do by texts we should 
not do by words.” 2 The Bulletin-Archive Supplement 4, No. 8, Press and Information 
Office of the Government of the Federal Republic of Germany (1975). Unfortunately 
most Western commentators have not heeded Mr. Genscher’s advice. 

34 The FRG’s reservation in particular stated that: 

Before the delegation of the Federal Republic of Germany can give its consent 


to the final formulation of the Principle of Inviolability of Frontiers .. . agreement 
must have been reached on the following: 

1, On the principle to which the formulation Poncerning “peaceful change” will 
be attached; 


2. On a precise formulation of “peaceful change” in this new context. 
Three more conditions were added. 
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lawyers of the FRG felt the formulation could be read to inhibit changes 
of frontiers by imposing three conditions, one of which was that such 
changes be in accordance with international law. The Germans concluded 
that since international law contained no discrete doctrine on changes of 
frontiers, frontier changes were prohibited by the formulation. The FRG 
came to the United States with the plea that the United States reopen the 
question with the USSR which was bitter at what it thought was bad faith 
on the part of the FRG. Secretary Kissinger negotiated a new sentence 
which dropped the word “only” and added two commas, so as to make the 
reference to “international law” parenthetical, and the United States tabled 
a revised formulation, much to the consternation of many of the East bloc 
group as well as several Western states which resented big power broker- 
age of key issues. After lengthy debate as to the wording and place- 
ment of the new language, it was agreed, some fifteen months after the 
initial text was agreed, that the new sentence would be buried in the 
principle of sovereign equality as a facet of a states right to conduct its 
foreign affairs. 

To protect the balance between the inviolability principle and the formu- 
lation on peaceful changes of frontiers and to inhibit the Soviet proclivity 
to proclaim the inviolability principle as the most important achievement 
of the CSCE, Western delegations insisted on a statement that all the prin- 
ciples are of equal significance. The final formulation, contained in the 
concluding clauses of the Declaration, was: 


All the principles set forth above are of primary significance and, 
accordingly, they will be equally and unreservedly applied, each of 
them being interpreted taking into account the others. 


An interesting element in the principle on inviolability of frontiers is 
the reference to “all one another’s frontiers as well as the frontiers of all 
states in Europe.” The United States, Canada, and Turkey wanted it clear 
that their frontiers were covered even though some or all of their territory 
is not located in Europe. Yugoslavia insisted that Albanian borders also 
be covered and other participants concurred in this with little difficulty. 


IV. 
THe BREZHNEV DOCTRINE REVISITED 


Following the invasion by five Communist countries of Czechoslovakia 
in 1968, an article in Pravda articulated a defense of these actions as follows: 


. .. nobody interferes in the concrete measures taken to improve 
the socialist system in the different socialist countries. 


However, the picture changes fundamentally when a danger arises 
to socialism itself in a particular country. As a social system, world 


85 C. L. Sulzburger concluded that application of the principle to “all frontiers” of 
participants was a diplomatic error in that it represented U.S. acceptance of the Soviet 
position in the Sino—Soviet border controversy. A worse misreading of the text is 
hardly imaginable. A Cold Peace for a Cold War, International Herald Tribune, Aug. 
4, 1975, at 4. 
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socialism is the common gain of the working people of all lands; it is 
indivisible and its defense is the common cause of all Communists and 
all progressives in the world, in the first place, the working folk of the 
socialist countries. 


Naturally the Communists of the fraternal countries could not allow 
the socialist states to be inactive in the name of an abstractly under- 
stood sovereignty, when they saw that the country stood in peril of 
anti-socialist degeneration. 


Formal observance of the freedom of self-determination of a nation 
in the concrete situation that arose in Czechoslovakia would mean 
freedom of “self-determination” not of the popular masses, the work- 
ing people, but of their enemies. 


Those who speak about the “illegal actions” of the allied socialist 
countries in Czechoslovakia forget that in a class society there is not 
and there cannot be non-class laws.* 


This legal and philosophical doctrine, known in the West as the “Brezh- 
nev Doctrine,” is based on the premise that, since the purpose of law is 
tc serve the ends of the Socialist state and the struggle between the classes, 
traditional principles of international law can be applied only to the ex- 
tent that they lead to the improvement of socialism. There are limitations, 
tLen, on the sovereignty of Socialist states which, if exceeded, justify sister 
Socialist states in taking the necessary military measures to see that Social- 
ist gains are protected. The Brezhnev Doctrine was given treaty formula- 
tion for the first time in Article 5 of the Treaty of Friendship, Cooperation 
and Mutual Assistance between Czechoslovakia and the USSR of May 
6. 1970: 


The High Contracting Parties, being firmly resolved to continue 
along the path of socialist and communist construction, shall take the 
necessary measures for the defense of the socialist achievements of the 
peoples and the security and independence of the two countries and 
shall strive to develop all-round relations between the States of the 
socialist community and to act in such a way as to strengthen their 
unity, friendship and brotherhood (emphasis supplied).%* 


Since the Brezhnev Doctrine is only an attempt to rationalize Soviet 
irterventions, deemed by them necessary to protect their vital national in- 
terests, it cannot be expected that a document such as the Declaration on 
P-inciples could guarantee that the USSR would never again intervene in 
tke affairs of its neighbors if it found it necessary to do so in order to pro- 
tect its security. The USSR could, if necessary, always contrive an “in- 
vitation” to intervene or attempt to argue that its action is justified as self- 
defense. Under certain circumstances it might be tempted to invoke the 
“enemy states clauses” (Articles 53 and 107 of the UN Charter). A re- 


26 N.Y. Times, Sept. 27, 1968, at 14. 87735 UNTS 218. 
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pudiation of the Brezhnev Doctrine would at best only eliminate that ra- 
tionalization for intervention or make its invocation a source of embarrass- 
ment for the Soviet Union. 

It is nevertheless worth noting that the Brezhnev Doctrine could not be 
invoked, after the CSCE, without violating the terms of the Declaration on 
Principles. Such an invocation would fly so blatantly in the face of several 
of the principles that the Declaration would be thoroughly discredited 
thereafter as an instrument of Soviet political propaganda. 

To begin with, the principles are to be respected and put into practice 
in relations among all participating states “irrespective of their political, 
economic or social systems as well as their size, geographical location or 
level of economic development.” Thus the USSR is obliged to put every 
principle into effect in its relations with every other participating state, 
including the Socialist states.**- Under the principle of sovereign equality 
all states pledge to respect “each other’s sovereign equality and individ- 
uality and... each other's right freely to choose and develop its political, 
social, economic and cultural systems. ...° Under the principle of ab- 
stention from the threat or use of force, participating states will in their 
mutual relations refrain not only from the threat or direct or indirect use 
of force but also from any manifestation of force, as described in the prin- 
ciple, or any act of reprisal by force. The principle underlines the com- 
mitment by stating that “no consideration may be invoked to serve to war- 
rant resort to the threat or use of force in contravention of this principle.” 
Under the principle of territorial integrity of states, participating states 
will “refrain from any action inconsistent with the purposes and principles 
of the Charter of the United Nations against the territorial integrity, po- 
litical independence or the unity of any Participating State, and in par- 
ticular from any such action constituting a threat or use of force.” Par- 
ticipating states also pledge to refrain from making each other’s territory 
the object of military occupation in contravention of international law. 
The principle of nonintervention in internal affairs contains a broad state- 
ment of nonintervention in that “States will refrain from any intervention, 
direct or indirect, individual or collective . . . regardless of their mutual 
relations.” But perhaps the most telling language is contained in the prin- 
ciple of equal rights and self-determination of peoples as follows: 


By virtue of the principle of equal rights and self-determination of 
peoples, all peoples always have the right, in full freedom, to deter- 
mine, when and as they wish, their internal and external political 
status, without external interference, and to pursue as they wish their 
political, economic, social and cultura] development. 


38 It should be recognized that language of this kind is not unique. The Declara- 
tion on the Strengthening of International Security, GA Res. 2734(XXV), GAOR, 25th 
Sess., Supp. 28, at 22, UN Doc. A/8028 (1970) contains a clause as follows: 


[The General Assembly] solemnly reaffirms the universal and unconditional valid- 
ity of the purposes and principles of the Charter of the United Nations as the 
basis of telefon’ among States irrespective of their size, geographical location, 
level of development or political, economic and social systems and declares that 
the breach of these principles cannot be justified in any circumstances whatsoever. 
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In the concluding paragraphs the point is emphasized that the principles 
will be respected and applied “in all aspects to their mutual relations and 
cooperation in order to ensure to each participating State the benefits re- 
sulting from the respect and application of these principles by all.” 

The West pressed hard for inclusion of these passages, although it was 
recognized that their practical effect might be marginal. The delegations 
of certain countries which felt themselves threatened by the Brezhnev 
Doctrine were extremely pleased to have language which they felt would 
help undermine the Doctrine and add to the existing political deterrents to 
future interventions. It is surely premature, however, to conclude that the 
Brezhnev Doctrine is forever dead and buried. Although the CSCE may 
have made it more difficult to assert as a general proposition that the So- 
cielist family of states is subject to different rules, it is clear that such states 
- will regard themselves as free to enter into agreements incorporating the 
concepts of the Brezhnev Doctrine. The USSR-GDR Treaty of Friend- 
ship, Cooperation, and Mutual Assistance of October 7, 1975, following the 
model of the USSR-Czechoslovak Treaty, states in Article 4 that the con- 
tracting parties “declare their readiness to take the necessary steps to pro- 
tect and defend the historic achievements of socialism and the security and 
independence of the two countries.” (emphasis supplied).*° “Necessary 
steps” can of course be construed to cover a multitude of sins, but it is a 
purposely vague expression with a variety of potential meanings and 
therefore difficult to.condemn cut of hand. However, should the expres- 
sion be interpreted to allow actions which are in contravention of jus cogens, 
the latter would of course prevail.“ The Declaration therefore could not be 
utilized to justify the threat or use of force in a manner not permitted by 
international law, such as to suppress the right of peoples to self-deter- 
mination. It could well be that the USSR has come to the conclusion that 
the Brezhnev Doctrine as a general proposition is inconsistent with the 


49 Mr. Brezhnev’s speech to Stage 3 of CSCE on Thursday, July 31, 1975, contained 
the following paragraph: l 
The experience of the work of the Conference provides important conclusions for 
the future, too. The maor one which is reflected in the document is that: 
no one should try to dictate to other peoples on the basis of forsign policy con- 
siderations of one kind or another the manner in which they ought to manage their 
internal affairs. It is only the people of each given State and no one else, who 
have the sovereign right to resolve their internal affairs and establish their internal 
laws. A different approach would be perilous as a ground for international co- 
operation. 
Some observers, including Prime Minister Wilson, felt that this paragraph might be 
intended as a repudiation by the Soviets of the Brezhnev Doctrine. See Chicago Sun 
Times, Aug. 1, 1975, at 45. Others felt that, although it can be read in this manner, 
it was intended more as a waming to the West that the Soviet Union will not tolerate 
excessive pressure from the West on Basket III issues. See Humbug in Helsinki, The 
Washington Star, Aug. 6, 1975, at A-14. 
42 USSR-German Democratic Republic: Treaty of Friendship, Cooperation and Mu- 
tua! Assistance, Foreign Broadcast Information Service, Oct. 15, 1975, at D1. 
41 Art. 53 of the Vienna Convention on the Law of Treaties, UN Conference on the 
Law of Treaties, Doc. A/Cont.39/27, June 23, 1969; 63 AJIL 875 (1969). For a 
discussion of this subject, see 12 WHITEMAN, DIGEST or INTERNATIONAL Law 658 


(1971). 
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Declaration on Principles and that the only way to preserve it is through 
a series of ambiguous bilateral agreements with its Warsaw Pact allies, 
which at least preserve some color of legitimacy for any future interventions. 


V. 
QUADRIPARTITE RIGHTS IN GERMANY AS A WHOLE AND IN BERLIN 


As might be expected, the problem of how best to protect the continuing 
existence of special rights possessed by the United States, the United King- 
dom, France, and the Soviet Union in Germany stemming from the victory 
over the Third Reich in World War II and from the postwar complex of 
agreements was among the most difficult problems which had to be solved 
at the Conference. The three Western Powers found themselves faced 
with somewhat the same problem that they had had at the time of the 
entry of the two Germanys into the United Nations in that the principles 
of sovereign equality, territorial integrity, and inviolability of frontiers were 
to be formulated with the German Democratic Republic present and par- 
ticipating on an equal basis.*? Statements that these principles would be 
applied equally and unreservedly to all participants could be viewed as 
implying a waiver of the Allied position that the GDR does not possess 
sovereignty over western ground and air access routes to Berlin and that 
the Four Powers retain the right to determine the final legal boundaries 
of Germany as a whole. It was important also that the CSCE not be the 
functional equivalent of a World War II peace treaty, the primary purpose 
of which would be to set the final borders of Germany and liquidate the re- 
maining occupation rights of the Four Powers. If the CSCE left unaffected 
Four-Power rights in Germany, it could not properly be regarded as a sur- 
rogate peace treaty. . 

At the beginning of the negotiation it was not considered feasible to in- 
clude in the text any form of disclaimer of modification of Four-Power 
rights in Germany. Consequently, the three Western Powers contented 
themselves with a disclaimer in the acceptance of the invitation to Stage 
243 issued by the Government of Switzerland, and by an oral statement in 
the opening week in Geneva.** As the negotiations. progressed, however, 


42 At the time of the entry of the GDR into the United Nations, the problem was 
that GDR accession to the Charter would imply acknowledgment under Article 2(1) 
that the GDR had “equal sovereignty” with all other member states. The three Western 
Powers were concerned that should the GDR become a beneficiary of this concept 
without any form of Four-Power disclaimer, despite Article 107, the GDR might argue 
that the Four Powers had waived their rights by virtue of admission to the United 
Nations of the two Germanys. 


48 The Government of [France, the United Kingdom, the United States of America] 
wishes to make clear in this connection that the acceptance of the invitation and 
participation does not affect the legal position that it has hitherto adopted on 
questions arising out of the special situation in Germany. 


44 Statement made by the French delegate on Sept. 28, 1973 and concurred in by 
the United States and the United Kingdom: 


As we participate in the work of the Conference on a Declaration of Principles, 
I would like to mention that joining in such a Declaration can in no way affect 
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Western interest in some form of disclaimer in the text of the Declaration 
on Principles itself grew, particularly since it became apparent in private 
conversations that the USSR also saw merit in this idea. In fact, the USSR 
explained that it viewed the principle of “[fJulfillment in good faith of 
obligations under international law,” contained in their draft declaration 
presented at Stage 1, as protecting Four-Power rights. 

The most recent precedent for a disclaimer of this nature was the Four- 
Power Declaration of November 9, 1972 + which stated that membership 
in the United Nations for the two Germanys “shall in no way affect the 
rights and responsibilities of the Four Powers and the corresponding, re- 
lated quadripartite agreements, decisions and practices.” The United 
States, the United Kingdom, and France, working with the FRG, drew on 
this Declaration to produce a formulation adapted to the CSCE but deemed 
to cover the same material as follows: 


The participating States note that the present Declaration cannot 
and will not affect their rights, obligations or responsibilities, nor the 
treaties, agreements or arrangements in conformity with international 
law which reflect them, previously entered into by those States or 
which concern them. 


This formulation was acceptable to the USSR but met strenuous opposi- 
tion on the part of some Western allies, many neutrals, and even some 
East European delegations. These countries, and particularly Romania, 
were concerned that the proposed language, particularly the reference to 
“rights, obligations or responsibilities ... which concern them,” left a wide 
loophole for the Brezhnev Doctrine. They felt that the genie had been 
bottled in the text of the Declaration but that the sentence on the rights 
of the Four Powers could be read as pulling the cork. They would have 
preferred some statement which referred explicitly to the two Germanys. 
The two Germanys were, of course, unwilling to have the Conference be- 
come a “Conference on Germany,” and it was therefore necessary to cast 
the statement in general terms. France and the USSR were determined 
to face down the rest of the Conference on this issue, but when it became 
apparent in the closing weeks that there was simply too much opposition, 
a compromise text was agreed on in several end-to-end marathon sessions: 


The participating States, paying due regard to the principles above 
and, in particular, to the first sentence of the tenth principle, “Fulfill- 
ment in good faith of obligations under international law’, note that 
the present Declaration does not affect their rights and obligations, 
nor the corresponding treaties and other agreements and arrangements. 


Although this peculiar text bears little resemblance-to the normal disclaimer 


the rights and responsibilities of the Four Powers and the corresponding, related 
quadripartite agreements, decisions and practices referred to in the Quadripartite 
Declaration of 9th Novemker 1972. 
45 Declaration of the Governments of the United States of America, the French Re- 
public, the USSR and the United Kingdom, 67 Derr. STATE BULL. 623 (1972). 
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on Four-Power rights, the negotiating history is more than clear that this 
is its function. Any attempt by the Soviet Union to argue that the Brezh- 
nev Doctrine is a “right” or “obligation” not affected by the Declaration 
would be unfounded and viewed as patent bad faith by most participants. 

A number of delegations, especially that of Sweden, were deeply troubled 
that the disclaimer could be read to empty the Declaration, and in par- 
ticular the principle of “[flulfillment in good faith of obligations under 
international law,” of any real meaning, as it would “not affect their rights 
and obligations, nor the corresponding treaties and other agreements and 
arrangements.” The counterargument was that since the Declaration was 
not a legal instrument, it could not affect such matters and that the dis- 
claimer should be read as simply a statement of that fact. In response 
it was argued that, although this may be true, it was the intention of par- 
ticipants to apply treaties, agreements; and arrangements and rights and 
obligations in a manner consistent with the Declaration so that these mat- 
ters would be “affected” in a political sense. The opening phrase referring 
to “paying due regard to the principles above and, in particular, to the rst 
sentence of the tenth principle,” “[f]ulfillment in good faith of obligations 
under international law,” was designed to make it clear, although some- 
what imperfectly, that the disclaimer did not vitiate the commitment in 
the principles to respect obligations under international law or release the 
participants from the general political pledge to respect the principles and 
put them into practice. 

The FRG, quite late in Stage 2, became concerned that the bulk of the 
Declaration, particularly the benefits of Basket III, might be interpreted 
by some participants as not being applicable to Berlin. Under the Quad- 
ripartite Agreement on Berlin of September 3, 1971, the USSR agreed that 
it would no longer object if the FRG, with certain exceptions, should ex- 
tend its international agreements and arrangements to West Berlin “in 
accordance with established procedures” and represent West Berlin’s in- 
terests in international organizations and conferences; however, the USSR 
has construed its commitment on this matter very narrowly.** Since the 
CSCE was a novel event and was not producing an international agreement 
or arrangement of a sort for which there were “established procedures” for 
extension of the results by the FRG to Berlin, and since an argument that 
Berlin was covered because all interested parties were present was less than 
airtight, the FRG deemed it advisable to press for a subtle but express for- 
mulation on the matter. This was handled through a reference in the 
preamble to the determination of participating states “to give full effect to 
the results of the Conference and to assure, among their states and through- 
out Europe, benefits deriving from those results ...” During the several ’ 
weeks this clause was under negotiation, delegates referred to it euphemis- 
tically as the “Andorra clause,” a reference to which the French took such 
umbrage that this terminology had to be dropped. 


46 See note 13, supra, and Annex II and the letter of the Three Ambassadors to the 
Federal Chancellor Concerning Interpretation of Annex If. 
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VL 
DETENTE INCARNATE 


Secause of the grandiose claims of the Soviet Union as to the impor- 
tarce of the CSCE and the pivotal role it played in “detente,” the very 
meaning of detente itself became an important issue. Many delegates felt 
thet the most significant aspect of the CSCE was that it gave substance and 
dezinition to the concept, in that the Final Act can be viewed as a compre- 
heasive statement of the principal elements of detente. The Soviet Union 
hai agreed to include in Basket IH humanitarian and human rights issues, 
thus acknowledging that these rights are of importance to the improvement 
of relations generally and that they are a legitimate subject of international 
coacern. A participant's raising with any other participant any of the is- ° 
sues dealt with in the Final Act can no longer be characterized as “inter- 
ference” in domestic affairs. All participating states have promised to 
im>lement the results of the Conference and all other participants have 
the right to make inquiries concerning this commitment. 
` “Language in the preambles of the Final Act, the Basket I text, and the 
Declaration on Principles (contained in the Basket I text) provided op- 
portunities to debate the issues concerning the nature of detente several 
times over. To the several diplomats who particularly relished these de- 
bazes, this was a singular delight. The Soviet Union pressed hard for 
lacguage which would imply that detente is a state of affairs which ought 
to be perpetuated and consolidated and it was most eager to have the 
idea expressed that detente is “irreversible.” The West on the other hand 
wished to describe detente as a preliminary step in a process of improving 
relations between any groups of states or peoples which have experienced 
tersion. The United Kingdom, Italy, and the Netherlands fought strenu- 
ou:ly against use of the adjective “irreversible” so that the one word the 
Soviet Union most wished to have appear in the document was supplanted 
in the preamble to the Final Act by a statement that the participating 
states are determined “to broaden, deepen and make continuing and last- 
ing the process of detente.” This substitute language was considered by 
Western negotiators to express better the dynamic and expansive charac- 
ter of detente, as opposed to the Marxist view that the momentum of 
detente should be preserved without altering its nature. The Western con- 
cept was better expressed in a preambular paragraph of Basket I: 


Convinced of the need to exert efforts to make detente both a con- 
tinuing and an increasingly viable and comprehensive process, uni- 
versal in scope, and that the implementation of the results of the 
Conference on Security and Cooperation in Europe will be a major 
contribution to this process. 


Th s paragraph expresses the idea not only that detente is a process in the 
early stages of development which is still only barely viable but also that 
the results of the Conference, if implemented, could make a major con- 
tribution to that process. The thirty-five speeches delivered at Stage 3 of 
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the Conference made it clear that in fact the results of the CSCE had now 
become part of the process of detente and that success in the implementa- 
tion of the results of the Conference would govern in part the future suc- 
cess of detente itself. 

Some delegations, in particular that of Italy, were concerned that the 
CSCE in political terms meant that the Soviet Union was now accepted as 
a respectable member of the European family. The fear was expressed 
that this change in attitude might induce “domestic detente” in Western 
countries with strong Communist parties and lead to compromises with 
the local Communists and perhaps their inclusion in the government. 
Therefore, there was some sentiment for referring to the past as a reminder 
that all was not suddenly sweetness and light. The preamble of Basket I 
speaks of overcoming “distrust and increasing confidence” and “the con- 
frontation stemming from the character of their past relations.” This latter 
formulation grew out of a French proposal which was originally designed 
to refute Marxist concepts of “peaceful coexistence” and the necessity for 
aggressive competition between the rival ideologies. It must be admitted 
that these meager references are likely to have little effect on the political 
impact of the CSCE. 


VIL. 
THe UNITED Nations CHARTER UNSCATHED 


Although the Declaration on Principles, like the results of the Confer- 
ence as a whole, is not a legal document, a struggle took place from the 
start to finish of Stage 2 over whether the Declaration would in some way 
affect or color the interpretation of the Charter of the United Nations and 
its elaboration in the Declaration on Friendly Relations. In order to make 
clear that most of the concepts of the Declaration of Principles are in- 
tended to parallel their counterparts in the Charter, the Declaration is 
replete with Charter references, a state of affairs that greatly distressed 
Switzerland, which is, of course, not a member of the Organization. 

At the heart of much of the maneuvering on the Charter references were 
the “enemy states” clauses, Articles 53 and 107.47 The two Germanys were 


47 Article 53 


1. The Security Council shall, where appropriate, utilize such regional arrange- 
ments or agencies for enforcement action under its authority. But no enforcement 
action shall be taken under regional arrangements or by regional agencies without 
the authorization of the Security Council, with the exception of measures against 
any enemy state, as defined in paragraph 2 of this Article, provided for pursuant 
to Article 107 or in regional arrangements directed against renewal of aggressive 
policy on the part of any such state, until such time as the Organization may, on 
request of the Governments concerned, be charged with the responsibility for pre- 
venting further aggression by such a state. 

2. The term enemy state as used in paragraph 1 of this Article applies to any 
state which during the Second World War has beet an enemy of any signatory of 
the present Charter, 


Article 107 


Nothing in the present Charter shall invalidate or preclude action, in relation 
to any state which during the Second World War has been an enemy of any 
signatory to the present Charter, taken or authorized as a result of that war by 
the Governments having responsibility for such action. 
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naturally concerned with this issue, as was Italy at various times during 
the proceedings. But it was Romania that exerted the most strenuous 
efforts throughout Stage 2 to achieve language that flatly prohibited the 
threat or use of force without qualification or exception. The Brezhnev 
Doctrine and the enemy states clauses, which for Romania are two sides 
of the same coin, were the center of its concern. Romania was also most 
insistent that the document make no reference to the Charter as a whole, 
and thus the enemy states clauses, particularly in any context referring to 
the threat or use.of force; it wanted references only to the “purposes and 
principles of the United Nations Charter” which it interpreted as meaning 
only Articles 1 and 2. The document now refers only to the “purposes of 
the United Nations,” a somewhat amorphous concept, in the context of 
the principle of refraining from the threat or use of force; it refers there- 
after to “purposes and principles of the Charter.” The fact that small “p’s” 
are used, instead of capitals as in Articles 1 and 2, will be read by some 
to mean that the reference is to the purposes and principles of the Charter 
as a whole. | 

This solution became acceptable after a preambular paragraph was 
adopted which referred to the principles being in conformity “with the 
Charter of the United Nations,” while at the same time stating that the 
participating states will act, in the application of the principles, in con- 
formity “with the purposes and principles of the Charter of the United 
Nations.” This rather ambiguous treatment of the subject seemed to offer 
something to everyone. It would not be surprising if Romania were to 
argue that the document effectively makes the enemy states clauses inap- 
plicable to Romania or if the USSR were to argue to the contrary. To 
the United States, the enemy states clauses have current significance only 
in terms of providing a Charter justification for the continuing existence 
of Four-Power rights and responsibilities regarding Berlin and Germany as 
a whole. Once it became clear that a disclaimer on this sukject would be 
included in the Declaration, the United States, as well as the United King- 
dom and France, were content to accept an ambiguous expression which 
preserves the argument that the enemy states clauses continue to relate the 
this question. It is safe to say that no participant will feel compelled to 
change its view of the continuing viability of the enemy states clauses by 
virtue of the CSCE Declaration. 

The preamble also includes, again with Swiss reservations, a resounding 
reaffirmation of the role of the United Nations in promoting the solution 
of international problems and of the dedication of the participating states 
to abide by their duties as members. The tenth principle contains a re- 
affirmation of the supremacy of the Charter over all other treaties and 
agreements as set forth in Article 103.48 


48 Article 103 of the United Nations Charter has certain anti-Brezhnev Doctrine 
overtones when recited in the CSCE context: 
In the event of a conflict between the obligations of the Members of the United 


Nations under the present Charter and their obligations under any other inter- 
national agreement, their obligations under the present Charter shall prevail. 
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VIII. 
THE PRINCIPLES 


As with all such texts, the final product represents a series of overlapping 
layers of compromise. Lurking in between these layers are a number of 
issues of significance which might escape the notice of the casual reader. 
Drafted largely by nonlawyers with political objectives in mind, the prin- 
ciples depart in a number of curious ways from their principal progenitor, 
the UN Declaration on Friendly Relations. The following discussion will 
attempt to probe a the surface and analyze some of the issues of 
greatest general interest. 


A. Sovereign Equality, Respect for the Rights Inherent in Sovereignty 


The first paragraph of the principle starts off with a comprehensive 
statement, based on the UN Charter, of the concept of sovereign equality 
but ends up with an enigmatic sentence dealing with the “right freely to 
choose and develop its [the state’s] political, social, economic and cultural 
systems as well as its right to determine its laws and regulations.” This 
sentence resulted from one of the key compromises of the Conference. The 
USSR insisted that all of Basket III be subject to its “laws, regulations and 
customs” and argued strenuously that such a reference should go into 
the preamble to Basket III. For obvious reasons the West resisted this 
concept with the consequence that the USSR was obliged to find some other 
way out. The Finnish delegation, which worked closely with the USSR 
on a number of occasions during the Conference, introduced what became 
known as the “Finnish compromise,’ which involved a preambular para- 
graph in Basket III to the effect that “cooperation should take place in full 
respect for the principles guiding relations among participating states as 
set forth in the relevant document” together with a reference in the Dec- 
Jaration on Principles to the right of states to determine their laws and 
regulations, which now appears in the principle of sovereign equality. Al- 
though the implementation of Basket IIT is not subject to the “customs” 
of participating states, the USSR will undoubtedly argue that all of Basket 
IH can be implemented only to the extent that it is consistent with Soviet 
laws and regulations. In view of the obvious intent of the USSR, the Fin- 
nish compromise only became acceptable to the neutrals, in particular 
Sweden, and to the West after the USSR agreed to an addition to the 
tenth principle of the following sentence: 


In exercising their sovereign rights, including the right to deter- 
mine their laws and regulations, they will conform with their legal 
obligations under international law; they will furthermore pay due 
regard to and implement the provisions of the Final Act of the Con- 
ference on Security and Cooperation in Europe. 


This addition was viewed by most delegates as largely nullifying the gain 
the USSR had hoped to achieve in the first principle, since it brings the 
argument full circle by indicating that, in determining its laws and regu- 
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lations, a state will conform with international law, including human rights 
law, and implement the provisions of the Final Act, including Basket ITI.*° 
Many observers felt, however, that the difficulties in explaining the inter- 
relationship of these concepts are such that the USSR may politically have 
won part of what it sought. 

The principle of sovereign equality contains several subtleties designed 
to negate the sovereign equality of the GDR. The first sentence concern- 
inz respect for “each other’s sovereign equality” refers to “all the rights in- 
herent in and encompassed by its sovereignty” (emphasis supplied). One 
can argue from this sentence that, since the GDR has limited sovereignty 
in certain areas, the respect pledged by other participating states is limited 
to respect for that sovereignty. . Thus, while there is equality as to the 
substance of sovereignty, there is not identity as to the extent of sovereignty. 
Tte second paragraph begins with the sentence “Within the framework 
of international law, all the participating States have equal rights and 
duties.” Again, the Four-Power agreements relating to Berlin and Ger- 
meény as a whole would be deemed a part of international law and there- 
fore are a qualifying element in this sentence. For its part, the GDR 
none too subtly tried to inject a reference to sovereign equality “which it 
enoys on its own territory” but had to settle for a reference to the rights 
“encompassed” by sovereignty which it apparently hopes can be used to 
strengthen its side of the argument. 


B. Refraining from the Threat or Use of Force 


-t is hard to appreciate from a reading of this principle how much 
anguish was expended in arriving at this rather traditional result, since it 
became the principal battleground on which the Brezhnev Doctrine and 
enemy states clauses problems were fought out. 

“he second sentence is the somewhat clumsy result of a determined 
confrontation between Cyprus and Greece on the one hand and Turkey on 
the other. Greece insisted on injecting language which would embarrass 
Tu-key for having invoked a “pretext” for invading Cyprus. Turkey, which 
corsidered that its intervention was not based on a “pretext” but rather 
on the 1960 Treaty of Guarantee,® felt that it could accept this concept. 
if the fourth principle on territorial integrity contained language recogniz- 
ing the validity of military occupations of territory in accordance with in- 
ternational law, which would for Turkey of course include the 1960 Treaty. 
Turkey received satisfaction in the fourth principle but insisted that the 
second principle not use the word “pretext.” Without explanation the 
USSR also balked at the use of this term, presumably because it has too 
heavy an anti-Brezhnev Doctrine flavor to it. After a great deal of search- 
ing in English dictionaries, a formulation was devised in the final hours 


4E See further discussion of the Finnish compromise in the discussion on the principle 
of “Fulfillment in Good Faith of Obligations under International Law” infra Section I. 

ša The United Kingdom, Grezce and Turkey and Cyprus, Treaty of Guarantee, Aug. 
16, 1960, 38 UNTS 3. 
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of the Conference as follows: 


No consideration may be invoked to serve to warrant resort to the 
threat or use of force in contravention of this principle. 


For reasons not fully apparent to others, Greece, Turkey, and the USSR 
all felt comfortable with this formulation. 


C. Territorial Integrity of States 


The principal difficulty with drafting this principle was that, unlike the 
principle of inviolability of frontiers, considerable neutral and some West- 
em sentiment existed for broadening the principle beyond acts that involve 
only the use of force. Transfrontier pollution and unintentional violations 
of air space were cited as exarnples of nonforceful actions from which 
states should pledge to refrain. The NATO caucus agreed early in Stage 
2 that the principle could be so broadened if properly circumscribed. The 
principle now speaks of refraining from “any action inconsistent with the 
purposes and principles of the Charter of the United Nations against the 
territorial integrity, political independence or the unity of any participating 
State... .” (emphasis supplied). 

The lack of precision in this formulation will undoubtedly be a tempta- 
tion to mischief, and some East European delegations may attempt to 
argue that the principle prohibits a large variety of activities that they find 
distasteful. Further imprecision was introduced by the reference to ab- 
staining from actions against the “unity” of a participating state. Yugo- 
slavia insisted on its inclusion and will view it, as will Canada and others 
with similar problems, as prohibiting actions which might increase the 
centrifugal forces at work in countries with substantial national and ethnic 
minorities. The vagueness of this concept caused some Western delegations 
to worry that it might be used by some participants as another potential 
stumbling-block to implementation of Basket III. 

The final paragraph of the principle states that no occupation or acquisi- 
tion of territory resulting from military occupation or other direct or in- 
direct measure of force in contravention of international law will be recog- 
nized as legal. The USSR accepted this formulation because it mistakenly 
concluded that this language could only be read prospectively as apply- 
ing to future occupations and acquisitions of territory in that the first 
sentence, in the style of all the principles, uses the future tense—“The 
participating States... will refrain...” Western delegates did not and 
will not read this paragraph in this manner. Although the first sentence 
of the final paragraph may be prospective, the second sentence to the 
effect that no such occupation or acquisition will be recognized as legal 
can and should be read to refer not only to future occupations and acquisi- 
tions but also to those which may have taken place in the past. Accord- 


51 The reference to “unity” should properly be viewed as a substitute for the refer- 
- ences to “the personality of the State” and the “national identity” of peoples contained 
in the principle of nonintervention in the UN Declaration on Friendly Relations. -Supra 
note 31. 
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ingly, this paragraph may be read as supporting the U.S. position that the 
forceable incorporation of Latvia, Lithuania, and Estonia into the Soviet 
Union is not recognized as legal.*? 


D. Peaceful Settlement of Disputes 


Several Western delegations believed that this principle was the most 
disappointing and innocuous of the lot, in that it repeats the basic con- 
cepts of peaceful settlement of disputes as drawn from the UN Charter 
and strikes little new ground. The Italian delegation was particularly dis- 
tucbed that the principle did not move closer toward the idea that states 
should be willing to adopt procedures of binding settlement for the peace- 
fu. settlement of disputes. This was uppermost in the minds of most dele- 
gates because in another subcommittee the same group of delegates was 
considering a specific and wide-ranging proposal for binding settlement of 
disputes presented by Switzerland. The Swiss proposal was debated at 
length but made little progress because of the resistance of the Eastern 
bloc to binding procedures of settlement for legal disputes and reluctance 
or: the part of the West to consider new voluntary dispute-settlement meth- 
ocs for political disputes." 

The challenge to the West was whether language could be cine 
which would improve upon the “Riphagen formula” * contained in the 
Declaration on Friendly Relations: 


Recourse to, or acceptance of, a settlement procedure freely agreed 
to by States with regard to existing or future disputes to which they 
are parties shall not be regarded as incompatible with sovereign 
equality. 


Despite the clarity of this language, the Eastern Europeans still insist 
that acceptance of binding dispute-settlement machinery in advance of a 
dispute is in derogation of a state’s sovereignty. The only way to make 
m dest progress on this principle is to add to it the statement that agree- 

ant in advance on the manner in which disputes are to be settled is 
desirable. The CSCE did achieve some measure of progress in this regard 
in that participating states pledge to use “peaceful means of their own 
ckoice including any settlement procedure agreed to in advance of dis- 
putes to which they are parties.” This formulation, while not specifically 
mentioning binding methods, at least implies the desirability of agreement 
in advance of a dispute to a specific method, whether binding or voluntary, 


52 See also statement by President Ford on July 25, 1975 at 11 Wrre.y COMPILATION 
OF PRESIDENTIAL Documents 780, No. 30 (1975). 

53 The USSR has shown some movement toward acceptance of binding dispute-settle- 
ment machinery for certain limited purposes in a Law of the Sea ‘Tonvention. See 
Adede, Settlement of Disputes Arising Under the Law of the Sea Convention, 69 AJIL 
7E8 (1975). They have also accepted a binding procedure for the settlement of claims 
urder the Convention on International Liability for Damage Caused by Space Objects, 
March 29, 1972, TIAS No. 7762. 

5t N amed for its principal proponent, Willem Riphagen, Legal Adviser to the Min- 
istry of Foreign Affairs of the Netherlands. 
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for the settlement of disputes and may well be useful to the U.S. -Govern- 
ment and private negotiators in persuading the USSR to include arbitra- 
tion clauses in future bilateral and multilateral agreements.” 


E. Nonintervention in Internal Affairs 


Negotiation of this principle involved a delicate tension between those 
delegations from both East and West that wanted a strong statement of 
nonintervention in order to undercut the Brezhnev Doctrine and those 
delegations that were more cautious because they feared: that any strong 
statement could be used against Western efforts to pressure the Eastern 
countries to implement Basket III. Judging by the amount of effort the 
Warsaw Pact negotiators exerted to attempt to build escape clauses into 
the Basket III texts, it may be anticipated that Western complaints con- 
cerning noncompliance with the principles in Basket [II will be dismissed 
as “intervention” contrary to the Declaration of Principles to which Basket 
III is subject. Anticipating this problem and in order to undercut Eastern 
bloc arguments along these lines, Western negotiators tried to shape the 
principle so that it would be limited to intervention by means of some form 
of coercion. Western diplomatic pressures concerning Basket IJI issues 
would hardly involve coercion, whereas the kind of actions which come 
under the umbrella of the Brezhnev Doctrine would inevitably involve 
such coercion. Unfortunately the reference to coercion appears not in 
the general statement of the principle in the first paragraph but only in 
the third paragraph joined to the previous two paragraphs by a “likewise.” 
Consequently, it is not entirely clear from the text whether the second and 
third paragraphs define intervention through examples involving the use 
of force or coercion or simply cite examples of some of the more obnoxious 
forms of intervention, which itself is left as a larger undefined concept. 
East and West will probably go their separate ways on these questions of 
interpretation. 

An apparent anomaly in the principle is the reference to nonintervention 
“in the internal or external affairs falling within the domestic jurisdiction 
of another participating state” (emphasis supplied). “External” affairs 
were added, despite the fact that the title of the principle is “Noninterven- 
tion in internal affairs,” at the insistence of Yugoslavia, Romania, and other 
states. This apparent contradiction in terms, contained in the UN Friendly 
Relations Declaration, is now a permanent fixture in international parlance.* 
The thought at the CSCE was that the formulation of foreign policy and the 
conduct of negotiations could be considered examples of “external affairs” 
which fall within “domestic jurisdiction” and which should be safeguarded 
from intervention by the principle. It was necessary to retain the concept 


55 For other helpful statements on this subject, see the CSCE Basket JI text on ar- 
bitration and Agreement between the Government of the United States of America and 
the USSR Regarding Trade, 67 Derr. Stare BuLL. 595 (1972). 

56 See UN Declaration on Friendly Relations, supra note 31: “The principle con- 
cerning the duty not to intervene in matters within the domestic jurisdiction of any 
State, in accordance with the Charter.” 
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of “domestic jurisdiction,” as opposed to simply “jurisdiction,” so that it 
could not be argued that demarches concerning human rights matters are 
a form of intervention. Human rights are not matters which are exclu- 
sively within “domestic jurisdiction,” particularly in view of Articles 55 and 
56 of the UN Charter. Moreover, extensive international practice both 
within and outside the United Nations indicates that human rights are to 
be regarded as a matter of international concern. 


F. Respect for Human Rights and Fundamental Freedoms, including the 
Freedom of Thought, Conscience, Religion, or Belief 


The fact that the USSR even accepted a separate principle on human 
rights at a Conference laying down the basic principles for the mainte- 
nance of security and cooperation in Europe was considered by some to. 
be something of a miracle. The text is not only the longest of the prin- 
ciples, a fact which troubled the Soviet negotiators, but also contains some 
of the most innovative concepts contained in the Declaration. 

Unfortunately freedom of thought, conscience, religion, or belief was 
set forth as a single freedom in the mandate produced by the Helsinki 
consultations. This was a result of a successful Soviet effort to have a 
title for the principle which would parallel Article 18 of the International 
Covenant on Civil and Political Rights." The USSR, recognizing that a 
human rights principle would be required, if the Helsinki consultations 
were to be successful, wanted a principle that could be interpreted as 
incorporating the escape clauses contained in the Covenant.’ As long 
as these could be invoked, the USSR was relatively relaxed about the pre- 
cise wording of the principle. The opening Soviet position was that the 
entire principle should be “in accordance with” the Covenant. When that 
approach failed, an attempt was made to write the escape clauses directly 
into the text. This effort also failed, and the final draft refers to the 
Covenants only in a subsidiary way as two of the international declara- 
tions and agreements in the field of human rights concerning which par- 
ticipating states will “fulall their obligations.” *® Nevertheless, one can 
be confident that the USSR will attempt to invoke the escape clauses of 
the Covenant whenever this suits its purposes. On the other hand, the 
Soviet Union will have considerable difficulty avoiding the pledge to “act 
in conformity with ... the Universal Declaration of Human Rights” © 
which is clearly given top billing in the text. Confirmation by the Soviet 
Union that it will act in conformity with that document can be viewed as 


67 International Covenants on Human Rights, GA Res 2200(XXI), GAOR, 21st Sess., 
Supp. 16, at 49, UN Doc. A/6316 (1966). 

58 Article 18, paragraph 3, of the International Covenant on Civil and Political Rights 
states that: 


(3) Freedom to manifest one’s religion or beliefs may be subject only to such 
limitations as are prescribed by law and are necessary to protect public safety, 
order, health, or morals or the fundamental rights and freedoms of others. 

59 The United States has not ratified the International Covenants on Human Rights. 
60 See 5 WHTEMAN, DIGEST OF INTERNATIONAL Law 243 (1965). 
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an important reaffirmation of human rights. In this connection it must 
be remembered that Article 13 of the Universal Declaration contains what 
is perhaps the strongest statement in an accepted international document 
of the right to emigrate: “Everyone has the right to leave any country, in- 
cluding his own, and to return to his country.” For persons eager to emi- 
grate, a commitment to act in conformity with this provision is another 
wedge, however modest, to use against a recalcitrant government. 

The reference in the second paragraph to human rights deriving from 
“the inherent dignity of the human person” was essentially a Swiss idea, 
which expresses the Western concept that human rights are inherent in 
the human condition and not just privileges extended by a government 
when it suits national policy. Many Western delegations thought that it 
was significant for a Conference of major political importance to state that 
respect for human rights and fundamental freedoms “is an essential factor 
for the peace, justice and well-being necessary to ensure the development 
of friendly relations and cooperation. .. .” One could say that this repre- 
sents Soviet acknowledgment that respect for human rights is a necessary 
element in the future development of detente. For the Eastern coun- 
tries, which have always regarded detente as a politico-military process to 
be played out between the superpowers, this was regarded by some as a 
significant concession." | 

The principle also contains acknowledgment that the individual has a 
right “to know and act upon his rights and duties in this field.” The U.K. 
delegation worked hard for this paragraph and felt it was particularly im- 
portant to stress the duties individual citizens have to promote human 
rights. Presumably this sentence might serve as justification for U.S. citi- 
zens who wish to contact and assist dissidents within the Soviet Union to 
“know and act upon their rights and duties” in the human rights field. 
As long as their activities are not “anti-Soviet,” the ability of such persons 
to distribute human rights literature in the Eastern bloc should be aided 
by this formulation. 


G. Equal Rights and Self-Determination of Peoples 


This principle was of primary importance to the Federal Republic of 
Germany, which viewed it as a sine qua non for its argument that the 
Declaration on Principles left open the possibility of reunification of the 
two Germanys. The USSR objected to inclusion of a principle on self- 
determination in a Declaration enunciated by developed countries on the 
ground that self-determination has been traditionally associated with the 
right of colonial peoples to establish their independence. Applying this 
concept to Europe says a great deal about the inability of some states in 
Europe to determine their own internal and external political, economic, 
social, and cultural systems. States with militant minorities, such as Canada 
and Yugoslavia, felt the need for a “balancing element,” which was a 


61 The Declaration on the Strengthening of International Security, supra note 38, a 
document the Soviet Union has long favored, also contains this idea at paragraph 22. 
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euphemism for a limit to the application of the principle to national minor- 
ities in order to avoid any implication that the principle could be used 
to bring about the dissolution of federated states comprised of peoples of 
diferent nationalities or other minorities. This was accomplished, after 
hard bargaining among the interested states, by a reference to acting in 
conformity with the relevant norms of international law “including those 
relating to territorial integrity of states.” °? 


H. Cooperation among States 


The cooperation principle breaks little new ground beyond the fact that 
it recognizes that “governments, institutions, organizations and persons have 
a relevant and positive role to play in the achievement of cooperation 
among states” (emphasis supplied). The Western delegations felt that 
it was an advance to have the Socialist countries acknowledge that indi- 
viduals have a role to play in detente. The principle speaks of participat- 
ing states placing special emphasis “on the fields set forth within the 
framework” of the Conference. The unwillingness of Eastern European 
countries to be pressed on Basket III issues or to send observers to military 
maneuvers, as provided in the document on confidence-building measures, 
would seem inconsistent with the spirit of this provision: 


I. Fulfillment in Good Faith of Obligations under International Law 


This principle not only dealt with some difficult questions in its own 
rigat but also served as a dumping ground for several miscellaneous ideas 
for which there was no better place. Consequently it is an involved and 
somewhat unsatisfactory provision. | 

The principle was difficult to draft because of fundamental differences 
among participants as to the sources of international law. For the Socialist 
states, international law only becomes binding upon a state if it is adopted 
through some positive act of the government, such as conclusion of a 
treaty or enactment of domestic legislation. The Western countries are 
less restrictive and hold the view that customary international law, bind- 
ing upon all states, can come into being if a great preponderance of the 
“civilized nations” of the world hold a common view." The first para- 
graph is an amalgamation of various elements drawn from the UN Declara- 
‘tion on Friendly Relations combined in such a way as to give the material 


e2 This reference was sufficiently broad to allow interested states to refer to the solu- 
tion of this problem contained in “The principle of equal rights and self-determination 
of peoples” in the UN Declaration on Friendly Relations as follows: 


Nothing in the foregoing paragraphs shall be construed as authorizing or en- 
couraging any action which would dismember or impair, totally or in part, the 
territorial integrity or political unity of sovereign and independent States conduct- 
ing themselves in compliance with the principle of equal rights and self-deter- 
mination of peoples as described above and thus possessed of a government repre- 
senting the whole people belonging to the territory without distinction as to race,. 
creed or colour. 

Every State shall refrain from any action aimed at the partial or total disrup- 
tion of the national unity and territorial integrity of any other State or country. 


6= See BISHOP, INTERNATIONAL Law Cases AND MATERIALS 3-6 (3rd ed. 1970). 
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a slightly new cast. The text states, even more clearly than the Friendly 
Relations Declaration, that obligations under international law are divided 
into two categories: (i) those arising from the generally recognized prin- 
ciples and rules of international law and (ii) those arising from treaties 
or other agreements. This separation of the sources of international law 
into two broad categories achieves a superficial consensus by obscuring the 
differences in views as to the conditions under which customary interna- 
tional law becomes binding upon states. The Socialist countries will un- 
doubtedly argue that no aspiring principle or rule of international law 
becomes “generally recognized” as to any state until after it receives tacit 
acceptance by that state. The formulation would seem to indicate, how- 
ever, that states are bound by principles and rules which have been recog- 
nized “generally,” that is, by some convincing majority, so that acceptance 
by all states is not required. 

_ The limitation of the effect of the principle to treaties or other agree- 
ments “in conformity with international law” was an effort on the part of 
Western negotiators to avoid language which could appear to confirm the 
validity of agreements of questionable legality, such as the Czechoslovak— 
Soviet treaty of 1968.*+ : 

The second paragraph of the principle contains the second element of 
the “Finnish compromise” discussed above. The idea that states will con- 
form with their “legal obligations under international law” seems peculiar 
when it follows closely upon a general pledge to fulfill their “obligations 
under international law.” At the time of registration of this language, 
Italy, joined by the United States and Canada, placed a statement in the 
Conference journal to the effect that the addition of the word “legal” was 
superfluous and did not change the meaning of the sentence in that all 
obligations under international law are by definition “legal.”® Although 
the USSR remained mute in the face of these statements, it is likely that 
it intends to interpret “legal” obligations as excluding what the West would 
view as obligations under customary international law which do not in- 
volve a positive act of acceptance by the state. Some delegations thought 
that the addition of the word was helpful in arguing that the principle 
had not condoned illegal agreements such as those incorporating the Brezh- 
nev Doctrine. 


IX. 
CONCLUSION 


Now that several months have passed, it is somewhat easier to under- 
stand that the CSCE had to take place because of its role in the process of 


64 See discussion supra p. 254. 
65 The Italian statement read in part as follows: 
It is the opinion of the Italian government that any obligation under international 


law is automatically a legal obligation. This applies to all obligations deriving 
from provisions of international law whatever the sources of these provisions. 


We therefore interpret the two expressions at present existing side by side in 
the formulation of the tenth principle as entirely equivalent to one another... . 
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detente. A failure would have brought into question the viability of that 
wkole process, for which no participant or group of participants wished 
to bear the blame. Although its substance may well not have justified the 
pamp with which it was concluded, it is difficult to contend on the basis 
of the texts that the Declaration on Principles did the West any palpable 
hazm. The Basket III texts, not discussed in this article, incorporate into 
the agenda of detente human rights and concepts of freedom of movement 
ani information which clearly favor the Western view of interstate rela- 
tions. Although replete with loopholes, the Basket II texts will remain 
a diplomatic problem for the Eastern bloc for many years to come. Hav- 
ing acknowledged the desirability of these concepts in one of their favorite 
international documents, these governments will continue to be embar- 
rassed if they have not taken steps toward their realization. Were the 
thirty-five leaders who attended Stage 3 brobdingnagian giants conde- 
scending to spend a few days presiding over an event which was far be- 
neath their dignity or will they be regarded by future generations as 
lil-putian in relation to the forces they set in motion? Is the CSCE an im- 
portant historical event? Only time can supply the answer. It is more 
then likely that it will be so regarded simply because so many commenta- 
tors will insist on viewing it as a watershed for whatever may lie ahead. 


THE MOST-FAVORED-NATION TREATMENT IN 
JAPAN'S TREATY PRACTICE DURING 
THE PERIOD 1854-1905 


By Shinya Murase ° 


I, 
PROLOGUE: 
ORIGIN OF THE UNILATERAL MFN CLAUSE 


It can be said today that a unilateral most-favored-nation (MFN) clause 
is only of historical significance. The first unilateral MFN clauses ap- 


° Assistant Professor of International Law, Rikkyo (St. Paul’s) University Law 
School (Tokyo), on leave 1974-1976; Research Fellow, East Asian Legal Studies, 
Harvard Law School, 1975-1976, 

This study was conducted as a part of the research project of the East Asian Legal 
Studies program at Harvard Law School, supervised by Professor Jerome A. Cohen, 
concerning Japan’s assimilation of international law in the nineteenth and twentieth 
century. The author is deeply indebted to Professor Cohen for his advice and sug- 
gestions. 

1Jt will be recalled that the International Court of Justice, in the case concerning 
Rights of Nationals of the United States of America in Morocco (United States v. 
France) rejected the contention of the United States that the unilateral MFN clause 
contained in the 1836 Treaty with Morocco supported the existence of comprehensive 
fiscal immunities. The United States contended that the MFN clauses in treaties made 
with countries like Morocco should be regarded as a form of drafting by reference 
rather than as a method for the establishment and maintenance of equal treatment 
without discrimination among the various countries concerned. The Court found on 
this point, however, that: l 

This contention is inconsistent with the intention of the parties to the treaties now 
in question. This is shown both by the wording of the particular treaties and the 
general treaty pattern which emerges from an examination of the treaties made 
by Morocco. ... These treaties show that the intention of the most-favored-nation 
clause was to establish and to maintain at all times fundamental equality without 
discrimination among all of the countries concerned. 
Thus, the Court concluded: “The contention would, therefore, run contrary to the 
principle of equality and it would perpetuate discrimination” (emphasis supplied). 
[1952] ICJ Rer. 191-92; 2 Rights of Nationals of the United States of America in 
. Morocco, ICJ Pleadings 185-87, 317~18 (1952). l 

In the days of the Permanent Court of Intemational Justice, the question whether 
a treaty containing unilateral MFN clauses could be considered consistent with the 
principle of the sovereign equality of states played a certain role in the conflict be- 
tween China and Belgium. China notified Belgium in 1926 that it would abrogate 
the Sino-Belgium Treaty of 1865, which contained unilateral MFN clauses. The Bel- 
gian Government, refusing to recognize the right of China to terminate the treaty, 
brought the case before the Court. The Chinese Government, not agreeing to partici- 
pate in the proceedings, made a statement denouncing the clauses on the ground that 
they “create unilateral rights and derogate from China’s sovereignty; they impede the 
development of her international relations and hamper her political and economic life,” 
and in turn asked the Belgian Government to conclude a new treaty reciprocally ac- 
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peared in the seventeenth century in the capitulation treaties with the Otto- 
man Empire and in the agreements between the French East India Com- 
pany and the Mogul Empire? However, it was in the latter half of the 
nineteenth century that unilateral MFN clauses were most extensively con- 
cluded between the European Powers and Asian countries. These uni- 
lateral clauses served as an instrument for securing “equality in exploita- 
tion” in the economically backward regions of Asia where several of the 
capital exporting countries were in competition and conflict with each 
other.® 

_ This article deals with the experience of Japan with the MFN clause 
during the period 1854 through 1905. Writing about this subject is al- 
most tantamount to writing about the entire history of the unequal treaty 
system and Meiji Japan’s painstaking efforts to revise it, since the clause, 
linked with consular jurisdiction and lack of tariff autonomy, lay at the 
cornerstone of the system. However, we will concentrate here on the 
problem of the MFN clause, independently of other aspects cf the unequal 
treaties, and we will observe the. emergence of the modern Japanese atti- 
tude toward acceptance of Western international law. 

The first Japanese MFN clause appears in the famous 1854 Treaty of 
Peace and Amity between the United States and Japan which was signed 
at Kanagawa under the threat of Commodore Perry’s squadron. It should 
be noted that the inclusion of the clause was suggested by Dr. S. W. 
Williams, Commodore Perry’s chief interpreter. Williams had previously 
served as an interpreter in the Wanghia Treaty negotiations with China 
conducted by Caleb Cushing in 1844, and Article 2 of that treaty had pro- 
vided for the unilateral MFN treatment by which all the interests acquired 


cording MFN treatment. The Belgian Government ultimately withdrew its request, 
and the matter was hence not decided by the Court. Denunciation of the Treaty of 
2 November 1865 between China and Belgium, [1929] PCIJ, ser. A, No. 18, at 5-8; 
ser. C, No. 16(1), at 14-16, 22, 25-36, 271-76 (1926); Endre Ustor, First Report of 
the Most-Favored-Nation Clause, [1969] 2 YB ILC 157, 167-68, UN Doc. A/CN.4/213 
(1969). 

2 Susanne Basdevant, Clause de la nation la plus favorisée, in 3 LAPRADELLE~NIBOYET, 
REPERTOIRE DE DROIT INTERNATIONAL 468 (1929); CHARLES H. ALEXANDROWICZ, AN 
INTRODUCTION TO THE HisroRy oF THE LAw or NATIONS IN THE East Inpwæs 140-73 
(1967); id., Treaty and Diplomatic Relations between European and South Asian 
Powers in the Seventeenth and Eighteenth Centuries, 100 Rec. pes Cours 203, 253-59, 
271 (1960); ARTHUR Nusspaum, A Concise History or THE Law or Nations 123 
(rev. ed., 1954); Ustor, First Report, supra note 1, at 160-61; Shinya Murase, Treatise 
on the Most-Favored-Nation Clause, 72 Koxusamo Gaxo Zassur [Jcurnal of Inter- 
national Law and Diplomacy] 73-82 (1974) (hereinafter cited as Murase, “Treatise” ). 

3 In the process of colonization of economically backward regions, two different 
forms of the MFN clause appeared, depending upon the situation of the region in 
question: If one single colonial state controlled the region, it became the object of 
the so-called colonial preference system, whereas when several colonial states were 
concurrently seeking to exploit economic interests in the region, unilateral MFN 
clauses were employed to assure equality among the colonizers. Murase, “Treatise” 
73-74. 

4S. W. Williams, Journal of the Perry Expedition to Japan, 37 Trans. OF THE ASIATIC 
Society OF Japan vii, 152 (1910). 


1976] © MOST-FAVORED-NATION TREATMENT BY JAPAN 275 


by the British after the Opium War were extended to the United States 
and its nationals. Thus, as in the Chinese case, Article 9 of the Kanagawa 
Treaty provided: 


It is agreed, that if at any future day the government of Japan 
shall grant to any other nation or nations privileges and advantages 
which are not herein granted to the United States and the citizens 
thereof, that these same privileges and advantages shall be granted 
likewise to the United States and the citizens thereof, without any con- 
sultation or delay.® 


The legal significance of this provision is that the grant of MFN treatment 
here is unilateral in obligation, unlimited in scope, and unconditional in 
operation. , 

As to the first point, unilateral character, there is no sign of concern on 
the part of the Japanese delegation, probably because they saw no possi- 
bility of Japanese nationals going abroad, which was then strictly prohibited 
under the seclusion law.” Secondly, no limitation was placed on the ma- 
terial scope of the clause, and it became obvious, in the course of negotia- 
tions with Townsend Harris for a commercial treaty, that the clause in 
this form, allowing the United States to claim any benefits granted to third 
states, caused serious trouble for Japan. 

The third point, the prima facie unconditionality of the clause expressed 
in the last phrase of the article, is worth special attention.. The United 
States was, from 1778 to 1923, the strong and persistent advocate of the 
conditional form of MFN clause entailing equivalent compensation for the 
extension of benefits.? The unconditional form, the operation of which was 
automatic and sweeping, contributed to the lowering of tariff rates among 
countries committed to the MFN regime and matched most notably the 


5T. F. Tsiang, The Extension of Equal Commercial Frivileges to Other Nations 
than the British after the Treaty of Nanking, 15 CHINESE SoctaL AND PourricaL Scr- 
ENCE Rev. 423 (1931); E. H. Pritchard, The Origins of the Most-Favored-Nation and 
the Open Door Policies in China, 1 Far Eastern Q. Rev. 168 (1942); Masataka Banno, 
Ahen-senso go ni okeru Saikeikokutaigu no Mondai [The Problem of Most-Favored- 
Nation Treatment after the Opium War], Kinpar CHucoxu GarkosHt Kenkyu [Studies 
of Modern Ching’s Diplomatic History] 3 (1970); Sze Tsunc-Yu, CHINA AND THE 
Most-FAvorRED-NaTION CLAUsE 30-33 (1925). 

6 ForEIcnN OrFice [of Japan], TREATIES AND CONVENTIONS BETWEEN THE EMPIRE 
OF JAPAN AND OTHER Powers 717-22 (1884) (hereinafter cited as JFO, Treaties); 
16 MARTENS, Nouveau RECUEIL GENERAL DES Trarres (hereinafter cited as MARTENS, 
NRG) Part 1, 563 (1860). 

7 In 1858 when Townsend Harris negotiated the commercial treaty, he offered MEN 
treatment for Japanese nationals and vessels in the United States, but the proposal was 
declined by the Japanese delegation for the same reason. Nippon Gamo BuNsHO 
[Diplomatic Documents of Japan] (hereinafter referred te as NGB); Joyaxu Katser 
KANKEI [Treaty Revision series]; Supp., JoyvAku Kaiser Kerka Garyo [Outline of the 
Treaty Revisions Process] 35 (1950). 

85 Joun Basserr Moore, DIGEST oF INTERNATIONAL Law 257-319 (1906); 5 
Green Haywoop HackworrH, DIGEST OF INTERNATIONAL Law 271-96 (1943). In 
the history of the MFN clause, the period between 1830 and 1860 is characterized as 
that of the conditional clause. L. E. Visser, La clause de la nation la plus favorisée 
dans les traités de commerce, 4 REV. DE DROIT INTERNATIONAL ET DE LEGISLATION COM- 
PARÉE 66 (1902); J. EBNER, LA CLAUSE DE LA NATION LA PLUS FAVORISEE 43—45 (1931). 
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interest of British capitalism, which sought the elimination of all the bar- 
riers to “free trade.” The conditional clause, by contrast, allowed a grant- 
ing state to bargain for compensatory arrangements with the beneficiary 
state before extending favors to it and thus met the interest of such a rela- 
tively less advanced capitalist nation as the United States, which strived 
to pursue its economic prosperity by avoiding as much as possible the net- 
work of “free trade.” The conditional MFN practice of the United States 
was also nicely integrated with its protectionist tariff policy.2 However, 
the United States only maintained its conditional MFN treaty practice in 
relation to other “civilized” nations, since it was not necessary and was 
even contrary to its interest for the United States to insert in a treaty with 
an “uncivilized” nation a conditional clause which would give the latter 
good reason to refuse the extension of the privileges given to third states 
on various conditional bases.1° This explains why the unconditional clauses 
were inserted in treaties with China and Japan. It should be noted that, 
a few decades later, the Japanese themselves manipulated the conditional 
doctrine, which they found extremely useful in the course of treaty revision, 
as we shall later see. 

After the epoch-making US-Japan Treaty of 1854, Japan concluded simi- 
lar treaties with Great Britain“ (1854) and Russia 1? (1855), both con- 
taining the unilateral grant of MFN treatment. In the former treaty, an 
exception was made to the MFN clause for “the advantages accruing to 
the Dutch and Chinese from their existing relations with Japan.” These 
treaties, including the one with the United States, were in no way com- 
mercial treaties and their objective was more or less confined to such items 
as opening ports, securing supplies (especially coal), and protecting ship- 
wrecked seamen. Accordingly, the practical effect of these treaties, apart 
from their political significance, was rather limited. In essence they were 
drawn up so as not to deviate from the example of the Dutch-Japanese 
trade practice at Deshima in Nagasaki harbor. They confirmed in writing 
the long established practice at Deshima of intercourse under direct gov- 
ernmental control and extended it to other nations at other ports distant 


9 NussBAUM, supra note 2, at 206; Ricuarnn C. SNYDER, THe Most-Favorep-Nation 
CLAUSE: AN ANALYSIS WITH PARTICULAR REFERENCE TO RECENT TREATY PRACTICE 
AND TaniFrs 211-22 (1948); Benjam H. Wurms, Economic Foreicn Po.icy 
OF THE Unirep States 266-302 (192¢). 

10 SNYDER, supra note 9, at 22-23. In the case concerning Rights of Nationals of 
the United States of America in Morocco (see, supra n. 1), the question was raised 
by France whether the MFN clause in question should be interpreted as conditional, 
sincs the United States in the nineteenth century was a persistent advocate of the con- 
ditional MFN clause. The United States argued in the opposite sense, asserting that 
the clauses in treaties made with countries like Morocco should presumably be inter- 
preted as unconditional. The Court, however, did not refer to this point. 1 ICJ 
Pleadings 375-78. 

11 JFO, Treaties 415-17; 44 Barrish Ann Forricn STATE Papers (hereinafter cited 
as EFSP) 62 (1853-54). 

12JFO, Treats 567; 16 MARTENS, NRG, Part 2, at 454 (1860). In this treaty 
the port of Nagasaki was opened for the Russians in addition to the Shimoda and 
Hakodate ports, which had previously been opened for the United States, 
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from the major cities. A treaty with the Netherlands was also concluded 
in November 1855 and revised in January 1856.18 

In 1857 when Townsend Harris was negotiating a new treaty with the 
Japanese Commissioners at Shimoda, he sought to manipulate the article 
of the 1854 Treaty to extend the sphere of the rights and interests to be en- 
joyed by Americans, as is shown in the following passages from his own 
journal: 


... I then stated that the Port of Nagasaki had been opened to the 
Russians as a place where their ships could obtain necessary supplies 
and coals for steamers, and I demanded the same rights for the. Ameri- 
cans. This was finally agreed to.... I next told them that I demanded 
the right for Americans to lease ground, buy, build, repair, or alter 
such buildings at their pleasure, and that they should be supplied 
with materials and labor for such purposes whenever they might re- 
quire it. I told them I founded this claim on the 12th and 18th Ar- 
ticles made with the Dutch at Nagasaki on the 9th of November, 1855, 
by which all the ground at Deshima was leased to the Dutch and the 
buildings sold to them; and that they also had the right to build, alter 
or repair, etc. etc.; that I claimed those same privileges under the Sth 
Article of the Treaty of Kanagawa ** (emphasis akd). 


The governors of the Shogunate Government stood fast in their refusal 
to comply with this demand, arguing that “such convention did not exist.” 15 
The situation at this stage was that the 1855 Dutch Treaty had not been 
duly ratified and that the new revised Treaty of January 30, 1856, which 
withdrew the clause regarding the sale of buildings and the lease of land 
at Deshmia, was not yet ratified either. Harris, not knowing the full facts, 
was at a disadvantage with the Japanese governors, who, in their maneu- 
vering for diplomatic position, could well adhere to their statement that 
the 1855 Treaty did not exist, without giving the slightest inkling of the 
existence of the later Dutch Treaty of 1856.1° Nonetheless, according again 
to Harris’ journal, which well conveys the atmosphere of negotiation of 
those days, the conference continued as follows: 


... They then took new ground. The Dutch had been in Japan 
more than two hundred years; that these were old matters and “ 

no relation to the present state of affairs. I replied that I claimed none 
of the rights the Dutch had before the Treaty of Kanagawa was 
signed; that I only claimed the same new rights as had been granted 
to the Dutch; that under the old regulations the Dutch lived in 
Deshima simply on sufferance, had no written rights and were liable 


13 JFO, Treaties, 489; 16 Martens, NRG, Part 2, at 392 (1860). This treaty con- 
firmed the rights and interests hitherto enjoyed by the Dutch at Deshima, Nagasaki, 
enlarged them in certain matters, and freed the Dutch from century-old restrictions. 
Articles 2 and 3 provide for unilateral consular jurisdiction for the first time in any 
treaty concluded by Japan. Rights conferred on the Dutch im Articles 12 and 13 
regarding the leasing of ground, building and repairing houses, etc., were invoked 
under the MFN clause of the 1854 Treaty by Townsend Harris in his negotiation for 
a new treaty shortly afterwards. 

14 Harris’s diary dated February 26, 1857, THe COMPLETE JOURNAL oF TOWNSEND 
Hanns 316~17 (ed. M. E. Cosenza, 1930). 

28 Id. 318. 16 Id, 319, n, 391. 
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to be ordered away at any moment, but the Convention of November 
9, 1855, placed them on new and secure ground. They had acquired 
fixed and indefeasible rights, and among others that of permanent resi- 
dence in Japan. Again the ground was shifted. The privileges granted 
to the Dutch were in effect to the Dutch Government, represented by 
a factory, and not to the Dutch burghers at large; ... I replied that 
it was a privilege of trade and residence granted to Dutchmen, no 
matter whom they represented; that the effect was the same, whether 
they traded for themselves or for the Dutch Government.” 
Although somewhat overwhelmed by the pressing tone of Harris’ argu- 
ment, the Japanese delegation seemed to have made some good points, 
even trying to utilize certain methods of restrictive interpretation of in- 
ternational legal documents. | 

It is regrettable for Japan that an exception for the Dutch preference 
was not stipulated in the Treaty of Kanagawa, as was done in the British 
Treaty, but the problem here is not merely a matter of drafting. One can 
see from the passages just quoted that, at the time of concluding their 
first international treaty, the Japanese leaders were not fully aware of the 
precise significance and function of the MFN clause. Not yet clear to 
their minds were such problems of the clause as its unilateral, unconditional, 
and unlimited character; the advantages and disadvantages of the opera- 
tion of the clause; and the entire picture of the consequences to. be fore- 
seen in future. . 

The Japanese understanding in this respect was perhaps even more 
primitive than that of the Chinese authorities in the 1840’s when the West- 
ern Powers, shortly after the Opium War, demanded that China agree to 
MFN clauses. According to the analysis of Professor Banno Masataka, 
the Chinese statesmen understood well enough “in what respects the most- 
favored-nation clause would bind China at present and in the immediate 
future, although this understanding was in no way based on a fundamental 
comprehension of the basic concepts of modern international law.” 18 It 
was inevitable that, with even moze limited knowledge of the MFN clause, 
Japan would be caught in the network of the clause as Japan became 
more deeply involved in international intercourse. Indeed, it was not 
until almost twenty years later that the leaders of Japan realized, in amaze- 
ment and frustration, the grave consequences of the MFN clause that had 
been foisted upon them. 


II. 
COMMERCIAL TREATIES OF 1858-1869 


The objectives of the first series of treaties concluded with the Western 
' Powers were strictly limited, and those treaties were not in any sense com- 
mercial in nature. But the first Treaty of Amity and Commerce with the 
United States, concluded through the crafty negotiations of Townsend | 


17 Id, 319-20. 

18 Banno, supra note 5, at 13, 24-25; Immanuent C. Y. Hsü, Camna’s ENTRANCE 
INTO THE FAMILY or Narions: THe Dietomatic Prase, 1858-1880, at 140 (1960); 
SZE, supra note 5, at 36-37. 

19 See infra, section IIL. 
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Harris in 1858, indeed dragged Japan into the international arena of con- 
flicting commercial interests.?° Article 3, the most important article, pro- 
vided for the opening for trade of five ports, where the rights to lease land 
and erect buildings were granted. It also gave Americans the right to 
reside in Yedo (Tokyo) and Osaka and to engage in open private trade 
without the intervention of Japanese officialdom, with the exception of 
certain commodities such as munitions of war, rice, and wheat. Article 4 
provided for customs duties according to the appended tariff, in respect 
- of which MFN treatment and national treatment (if imported by Japanese 
vessels) were granted unilaterally to imports by American citizens. The 
tariff on imports, which was provided in the accompanying Trade Regula- 
tion, divided goods into four classes: Class 1, which was free of duty, con- 
sisted of gold and silver, furniture, and books not intended for sale. Class 
2, consisting of foodstuffs, coal, timber, steam machinery, raw silk, and 
certain metals, paid five per cent. Class 3, including all intoxicating liquors, 
paid thirty-five per cent and Class 4, including all other articles, paid 
twenty per cent,” 

In the course of negotiations in connection with the Trade Regulation, 
Harris offered MFN treatment for Japanese nationals and vessels in the 
United States. Surprisingly and regrettably, however, this offer was de- 
clined by the Japanese commissioners for the reason that very few Japanese 
were expected to visit the United States.”2 It seemingly never came to 
their minds that the Japanese might in future be engaged in export to the 
United States. 

The provisions of this treaty, as is well known, had a disastrous effect 
upon the future development of Japan; especially notable were the pro- 
visions for consular jurisdiction (Art. 6) and the free export of Japanese 
gold and silver coins (Art. 5), as well as the conventional tariff. These 
points would have caused little trouble if the stipulation of Article 13 con- 
cerning revision of the treaty after 1872, at the desire of either party and 
on one year's notice, had proved effective. Resort to this provision was 
: hindered, however, as we shall see in the next section, by the very opera- 
tion of the MFN clause. It was regrettable for Japan that the above article 
did not provide for “termination” of the treaty rather than “revision.” 

Shortly after the American treaty was signed, similar treaties were con- 
cluded with the Netherlands,?* Russia,?4 Great Britain, and France?’ in 


20 1 P. J. TREAT, DIPLOMATIC RELATIONS BETWEEN THE UNITED STATES AND JAPAN 
1853-1895, at 48-63 (1932). 

21 JFO, Treaties 727-51; 12 Stat. 1051, T.S. 185, 9 Bevans 362. 

22 NGB, Outiine 35. In one account, ‘it is said that Harris himself later withdrew 
his offer of MFN treatment when Japan insisted on imposing export duties. No pro- 
test was made, however, by the Japanese negotiators, which demonstrated their con- 
servative mentality concerning international order. Shigeru Kozai, Bakumatsu-kaiko- 
kuki ni okeru Kokusaiho no Donyu [Iniroduction of International Law at the Time of 
Opening of Japan in the Late Shogunate Period], 97 Hocaxu Ronso [Kycto Univer- 
sity Law Review] No. 5, 33-36 (1975). 

23 JFO, Treatms 512-28; E. G. LaceMans, RECUEIL DES TRAITÉS ET CONVENTIONS 
CONCLUS PAR LE ROYAUME DES Pays-Bas 31 (1866); MFN clauses in Art. 3 for im- 
port duties and Art. 9 for any concessions. . 


28.) THE AMERICAN JOURNAL OF INTERNATIONAL LAW | [Vol. 70 


ths same year. This was apparently hastened by the suggestion of Harris, 
who brought the news about the outcome of the Arrow War of 1858 in 
China and recommended that Japan should have “honorable” treaties be- 
fore the allied British and French fleet would be sent to Japan to coerce 
the signing of unequal treaties. However, the content of the Japanese 
treaties does not differ in most essential points from that of the 1858 Tient- 
sir Treaty that had been forced upon China, except that the tariff rate in 
Japan was fixed at a higher level (twenty per cent ad valorem in average) 
than that in China (five per cent for all goods). In negotiating Great 
Brtain’s commercial treaty with Japan, Lord Elgin, who had just won the 
Treaty of Tientsin, made the first breach in the adjusted tariff rate which 
Herris had drawn up with the Japanese governors by removing cotton and 
wcolen manufactured goods from Class 4, which paid twenty per cent duty, 
to the five per cent duty of Class 2. Under the MFN clause all the Treaty 
Powers enjoyed this tariff reduction, but it meant most to Britain because 
of its preeminence in cotton and woolen manufacturing. The French Am- 
bassador, Baron Gros, also endeavored to have French wines moved from 
the thirty-five per cent to the twenty per cent class, which, however, was 
resused by the Japanese with the assurance that, if the need of wine was 
pecceived, they could change the tariff at the revision of the schedule 
five years later.” In this way, there was constant pressure upon Japan to 
lower the tariff rate. After the successful joint Choshu Expedition of 1864, 
which was conducted as a sanction against Choshu’s antiforeign measures 
clcsing the Inland Sea to commerce, the Treaty Powers forced Japan to 
conclude the Tariff Convention of 1866,2* which fixed the rate at five per 
ceat for most of the goods. Indeed, this Convention was not revised until 
1839, the expected revision being delayed because of the MFN clause. 

Among the above treaties of commerce, only the Russian Treaty pro- 
viced for the reciprocal grant of MFN treatment (Art. 16). This is proba- 
blr because, unlike the situation in other countries, quite a few Japanese 
were residing in Russian territory.” 

After the 1858 treaties with the five powers, Japan concluded similar 
commercial treaties with six other countries ® before the fall of the Sho- 


2 JFO, Treaties 589-614; Russia, MINISTRY ror FOREIGN AFFAIRS, 1 SBORNIK DIE- 
IST’ UIUSHCHIKH TRAKTATOV 372 (1899). 

3 JFO, Treaties 418-41; 48 BFSP 28 (1857-58). Article 23 provides: 

It is hereby expressly stipulated thet the British Government and its subjects will 
be allowed free and equal participation in all privileges, immunities, and advan- 
tages, that may have been, or may be hereafter, granted by His Majesty the Tycoon 
of Japan, to the Government or Subjects of any other nation. , 

23 JFO, Treaties 291-315; 16 Manrens, NRG, Part 2, at 439 (1860); MFN clause 
in art. 19. 

= TREAT, supra note 20, at.77—78. 

= JFO, Treaties 321; 12 Enwanp HERTSLET, A COMPLETE COLLECTION OF TREATIES 
Ant Conventions 600 (1827-1925). 

22 NGB, OuTLINE 41. 

æ The countries are: Portugal (Aug. 3, 1870, 17 Martens, NRG, Part 2, at 21 
(1&2)); Prussia (Jan. 24, 1861, JFO, Treatms, 367); Switzerland (Feb. 6, 1864, 
17 Martens, NRG, Part 2, at 42); Belgium (Aug. 1, 1866, id. at 51); Italy (Aug. 25, 
1863, id. at 61); Denmark (Jan. 12, 1367; 3 Danke TRAKTATER 138 (1863-79) ). 
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gunate Government in 1868, and with four additional countries within two 
years after establishment of the Meiji Restoration.* The last of this series 
was the treaty with Austria-Hungary. When this treaty was under nego- 
tiation in 1869, the British, French, and German Ministers, pulling wires 
behind the scenes, had the delegation of Austria-Hungary clarify all the 
ambiguous points in the commercial treaties previously concluded between 
Japan and other powers so that these points could be stipulated in detail 
and in a way advantageous to Austria-Hungary. Naturally the benefits 
thus given to Austria-Hungary were automatically extended to other Treaty 
Powers under the MFN clause. In this sense, the treaty with Austria— 
Hungary was the basic treaty which regulated the unequal relations be- 
tween the Western Powers and Japan until 1899, when the revision of 
treaties was finally achieved.** 


UL. 
MEN CLAUSE AS AN OBSTACLE TO TREATY REVISION 


With the approach of the year 1872, when revision of the treaties was 
expected after one year’s advance notice, the Western Powers demanded 
that the whole Empire of Japan be unreservedly thrown open to foreign 
intercourse and trade. The newly established Meiji Government was also 
preparing for revision; the memorandum dated April 22, 1871, of Terashima, 
the Deputy Foreign Minister, reflected the first stage of study of the prob- 
lem by the Japanese Government, stating, among other points, that “[t]he 
Treaties to be made reciprocal. At present they applied only to foreigners 
coming to Japan... .” 33 

For the purpose of preliminary consultations about treaty revision, the 
Iwakura mission was sent to the capitals of America and Europe late in 
1871.34 Arriving first in Washington, D.C. in January 1872, the mission 
was received in an atmosphere of the warmest hospitality. The Americans 
proposed negotiations for the conclusion of a revised treaty instead of a 
mere preparatory consultation.*> Pressed on this point, the Japanese mis- 


81 Sweden—-Norway (Nov. 11, 1868. 12 Svences TraxraTer 136 (1868~77)); Spain 
(Nov. 12, 1868, 17 Marrens, NRG, Part 2, at 89 (1892)); North German Confedera- 
tion (Feb. 20, 1869, 19 Martens, NRG, Part 2, at 435 (1894)); Austria-Hungary 
(Oct. 18, 1869, 2 Martens, NRG, Part 2, at 418 (1878)). 

82 NGB, Ouruine 87. Because of the detailed stipulations, the Austro-Hungarian 
Treaty has 24 articles whereas the U.S. Treaty of 1858 has only 14 articles. Some 
of the clarified or enlarged points are: (1) enlargement of the free zones in Tokyo, 
Nagasaki, etc.; (2) refund of the export duties paid at one open port if the goods 
arrive at another open port within six months; (3) permission for foreign ships to 
transport Japanese goods between the open ports (cabotage); (4) establishment of all 
regulations concerning trade, except those concerning smuggling, through consultations 
with the Treaty Powers. 

83 NGB, OUTLINE 96. 

84 For details of Iwakura Mission, see 1 NGB, Treaty Revision 37-323. 

85 At the time of departure from Japan, the capacity of the mission was limited to 
exchanging views concerning the revision of treaties and securing a draft, if possible, 
which would be the basis for further study and negotiation to be held after the re- 
turn of the mission to Tokyo. However, the U.S. Government wanted to conclude 
a revised treaty before the end of the Grant Administration in March 1, 1873, since 
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sion agreed, although from the beginning lack of preparation was feared, 
and it sent back to Japan two of their accompanying Associate Ambassadors 
to obtain full powers to sign a new treaty. In the interim, Ambassador 
Iwakura and the remainder of the delegation started the negotiations by 
=xchanging draft proposals of articles with Mr. Fish, the Secretary of State 
ander President Grant. 

At the first interview, held on March 11, 1872, the Japanese disclosed 
-heir specific desires in seven points which were then considered sine qua 
aon by Japan. These included principally the restoration of tariff autonomy 
and the speedy relinquishment of extraterritoriality. At this first meeting 
-he readiness of the United States to proceed to a speedv revision of the 
xeaty was made clear, and this greatly encouraged the members of the. 
nnission.** At the second interview, held two days later, Mr. Fish pre- 
sented his eleven points, which were, in fact, slight modifications of the 
2xisting treaties and did not mention the two principal desiderata of the 
-apanese.*7 However, after a series of friendly negotiations, many of the 
differences were notably narrowed, and the countries exchanged drafts of 
a revised treaty at the sixth and eighth meetings. The Japanese draft of 
a treaty protocol consisting of fifteen articles, accompanied by supple- 
mentary articles, is of special interest to this study. 

The most outstanding feature of this draft appears in Article 1, which 
tated in passing: “each party respecting under all circumstances the sov- 
ereign rights and dignity of the other.” This was indeed the guiding prin- 
ciple of the whole draft. Hence reciprocity and respect for the national 
-aws of each country were the basic themes. Article 2 provided, on a 
-eciprocal basis, for a conditional MFN clause with respect to entering the 
spen ports, residing therein, and engaging in trade generally. Reciprocal 
IFN clauses also appear in Article 3 for merchant vessels, in Article 4 
ror import and export duties, in Article 5 for consuls, in Article 8 concern- 
mg protection of the person and property of nationals and access to courts, 
and finally in Article 9 with respect to the prohibition and restriction of 
anports.** Such an extensive use of the reciprocal MFN clause is a most 
significant aspect of this Japanese draft. What is more interesting here 
Š the introduction of the conditional clause. This was apparently an 
imitation of the American practice but was also in the interest of Japan. 
as was mentioned earlier in this article, in the field of world trade domi- 
uated by the British merchants, the United States, after all, had been able 
to secure its national economic interests by use of the conditional form 
cf MFN clause, which made it possible to check the autcmatic operation 
cf the MFN scheme by insistence upon equivalent compensation.*® 


= mere draft of a treaty would become meaningless and without binding force upon 
the succeeding Administration. 

36 TREAT, supra note 20, at 432. 87 Td. 433-34. 

88 NGB, Ourumsg 110-12; Treat, supra note 20, at 442-43. 

89 Murase, “Treatise” 67-73. It might be intended in the articles of the Japanese 
craft that the stipulation of Article II had the significance of the “covering clause” 
ky which all the other MFN clauses in the simple form were to be interpreted as 
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In submitting the above draft, Iwakura assured Fish about the arrival 
in due time of their full powers for signing the treaty and proposed to 
proceed with the negotiation. The American draft treaty contained a pre- 
amble and twenty-four articles, with accompanying schedule. There was 
no reference therein to extraterritoriality, but it did incorporate the re- 
ciprocal, conditional MFN clause with respect to trade, commerce, and 
navigation (Art. 23).*° The following meetings were devoted to reaching 
agreement on the basis of drafts submitted by both sides. 

It seemed likely that Japan would be able to obtain at least tariff auton- 
omy and the prerogatives to establish trade regulations as well as recipro- 
cal MFN treatment. This would have been a great step—actually a far 
better achievement than had been expected—toward equalization of rela- 
tions between the two countries. But suddenly the situation changed. 
After the two Associate Ambassadors arrived in Tokyo to obtain full powers, 
the officials of the Meiji Government, -carefully studying all the aspects 
of the problem, came to the conclusion that, however favorable the treaty 
might be, it should not be concluded with the United States alone but 
with all the Treaty Powers simultaneously. For instance, all the benefits 
to be accorded to the United States under a proposed new treaty, such as 
opening of more ports, would be automatically extended to all the other 
powers under the MFN clauses contained in their treaties concluded be- 
tween 1858 and 1869. Besides, the United States could still claim the old 
tariff rate under its own MFN clause unless all the other powers conceded 
to the new regime. In other words, Japan would gain little from the bi- 
lateral revision and could lose vis-a-vis all other Treaty Powers whatever 
was accorded to the United States, the result being disastrous for Japan. 
Because of this consideration, the full powers granted to the Iwakura mis- 
sion were carefully drawn up so as to allow the Ambassadors to sign re- 
vised treaties together with all the Treaty Powers collectively and not in- 
dividually.*2 | | 

In the meantime, the members of the mission remaining in Washington 
also came to recognize the same difficulty in signing a treaty individually 
with the United States. This was due to the advice given to Iwakura by 
the German Minister to Tokyo, von Brandt, who visited the mission in 
Washington on his way home. The latter also pointed out that each Treaty 
Power would demand some additional concession which, under the MFN 
clause, would be applicable to all.## For this reason, Iwakura was obliged 
to propose that the Secretary of State send a delegate to. Europe, where 
a conference might take place which would be attended by representatives 
of all the nations with which Japan had treaties. This was declined and 


“conditional.” This was the practice at least of the United States in similar treaty 
stipulations. See J. Q. Adams, December 23, 1817 and June 15, 1821, quoted in 
Moore, supra note 8, at 258-61, 272-77; Witi1aMs, supra note 9, at 292. 

40 NGB, Ourime 112-15. ` 41 Id. 118. 

12 1 NGB, Treaty Revision 172, 196; Jumpei Shinobu, Vicissitudes of International 
Law in the Modern History of Japan, 50 Koxusatrno Gamo Zassm [The Journal of 
International Law and Diplomacy] 16-17 (1951). ) 
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‘hus ended, without result, the first and most promising chance for treaty 
revision. The mission left Washington with bitter memories of the nego- 
tiation, and in Europe the Ambassadors did not dare to discuss this prob- 
-em. Thus, the existing MFN clauses were the real obstacle to fulfillment 
of Japan’s earnest wish for equal treatment. | 


IV. 
MEN CLAUSES WITH KOREA AND CHINA 


As we have seen, Japan had been placed in the dificult position of “vic- 
-im” under the unilateral MFN scheme imposed by the Western Powers. 
Yet Japan soon became a “victimizer” in relation to neighboring Asian 
2ountries, imposing upon them the same unilateral claus2 that the West 
aad foisted upon Japan. When the first treaties with the United States 
and Russia were concluded, Yoshida Shoin, who was at the time being 
“mprisoned because of his anti-Shogunate posture, wrote in his Notes from 
Tail: 


We should not break these treaties and lose the trust which the bar- 
barians have in us. While being faithful to abide by them strictly, 
we should build up the power of the state, by which we will conquer 
Korea, Manchuria and China which will be easy to win. What we 
are to lose in commerce with the United States and Russia should be 
compensated for by the lands of Manchuria and Korea * (emphasis 
supplied). 


Yoshida became the ideological founder of Meiji Japan, and his disciples 
>ecame the leaders of its oligarchic regime. 

Thus, within a few years after the Meiji Restoration was established, 
some quarters of the new government strongly advocated a policy of “con- 
quering Korea.” In 1875, the same kind of gun-boat diplomacy that had 
seen employed by Commodore Perry was conducted by Japan off Korean 
shores. This resulted in the Treaty of Peace and Commerce of 1876,‘¢ 
-nilaterally granting Japan such broad economic benefits that the Korean 
sconomy was substantially destroyed within a few years.” In 1882, when 
-nternal strife broke out in Korea, Japan, taking advantage of this inci- 
dent, sent troops, and in an Additional Convention exacted vast extraterri- 
zorial rights, which was followed the next year by the “Regulations under 
‘which Japanese Trade is to be Conducted in Corea,” ** Article 42 of which 
>rovided: “Any right, privilege or favour which the Corean Government 
aas actually granted, or may hereafter grant to the Government or subjects 
of any other State shall be extended to the Government or subjects of Japan 


43 Yoshida Shoin, Gokuze-cho [Notes from Jail] (letter from Shoin to his elder 
brother, Sugi Umetaro, April 24, 1855) in 8 Yosuipa SHom Zensmu [Complete Col- 
“ection of the Works of Yoshida Shoin] 423 (1939). 

44 JFO, Treaties 171-77; 3 Marrens, NRG, Part 2, at 511 (1878-79). 

45 Ho TaxusHu, RELATIONS BETWEEN JAPAN, KOREA AND CHINA N THE Late 197TH 
CENTuRY 124 (1969). 

46 JFO, Treaties 200-01 -and 235-47; 3 Marrens, NRG, Part 2, 5-4 (1878-79). 
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without delay.” This was the first unilateral MFN clause that Japan im- 
posed upon another country. It was achieved at a time when Japan was 
still striving for revision of unequal treaties imposed upon it by Western 
nations. As is well known, the Additional Convention and the Trade 
Regulations turned out to be important preparatory steps for the complete 
annexation of Korea by Japan in 1910. 

Japan was also eager to obtain a privileged status in relation to China. 
In 1870 it requested a treaty for the purpose of regulating Japanese rights 
and responsibilities in China in conformity with Chinese treaties with the 
West. Some of the high officials in the imperial court in Peking strongly 
objected to concluding a treaty with Japan. They argued that Japan had 
traditionally been one of China’s tributary states and thus did not deserve 
to be a party to a treaty with China and that, if Japan should be allowed 
to conclude a treaty, other tributaries such as Korea, the Ryukyus, and 
Vietnam would follow suit, and China would suffer harrassment. Other 
officials, however, favored concluding a treaty. Thev claimed that Japan 
had never been in the same position as the tributary states and that, if 
China rejected the treaty, Japan, with the strong power that it was build- 
ing by introducing Western civilization, would turn against China.*7 Tseng 
Kuo-fan (then Governor-General of Kiangsi-Anhui-Kiangsu) was a strong 
advocate of the latter view. Yet he advised his government that the clause 
for “extending favors” that had been inserted in China’s treaties with 
Western nations should never be stipulated in the treaty with Japan, since 
relations between the two countries should be placed strictly on an equal 
footing.*® A reciprocal MFN clause might appear to be “equal” in form 
but would not be so in substance, because the provisions in China’s Western 
treaties granted a much broader array of rights and privileges than Japan 
had conceded to the West. 

Intending to secure a position as similar as possible to that of the West- 
ern Powers in treaty relations with China, Date Muneki, the Japanese 
plenipotentiary, presented a draft treaty which contained a clause pro- 
viding for MFN treatment, albeit on a reciprocal basis.“ MFN proved to 
be the central issue in the treaty negotiation. Li Hung-chang (then Gov- 
ernor-General of Chihli), heading the Chinese delegation, made tremen- 
dous efforts to prevent the insertion of an MFN clause, following instruc- 
tions from his government, which had adopted the advice of Tseng Kuo-fan. 
Li was especially concerned with prohibiting interior trade to the Japanese, 
a privilege which had already been granted to the Western nations but 
which would be far more damaging to China if extended to Japan. The 
Japanese were thought to be greedy and untrustworthy, they lived only a 
short distance from China and could thus make frequent visits, and they 
were difficult to distinguish from the Chinese because of their common 


47 Banno, supra note 5, at 243-44. 

48 CH OU-PAN I-wu SHIH-MO [A Complete Account of the Management of Barbarian 
Affairs], T’ung-chih period, 9-12. 

49 NGB 3 (Jan—Dec., 3rd Year of Meiji, 1870) 178-251; 4 (Jan—Dec., 4th Year 
of Meiji, 1871) 159-266. 
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eppearance and cultural background. Li thus felt it absolutely necessary 
rot to agree to MEN treatment, which would vitiate the provision prohibit- 
ing Japan’s participation in China's interior trade which the parties had 
elready agreed upon.® Thus, no MFN clause was included in the Treaty 
cf Peace and Commerce of 1871.5" l 

However, Japan’s desire to obtain MEN treatment grew stronger as the 
years went by and the demand by Japanese merchants for trade with China 
increased. This issue was raised in 1880 by Tamaki Shishido, the Japanese 
Minister in Peking, in negotiations with the Tsungli Yamen to settle the 
cispute over the sovereignty of the Ryukyu Islands. Shishido made a con- 
cession in accordance with his government’s instruction that the two south- 
ern islands of the Ryukyu archipelago, Miyako and Yaeyama, would be 
ceded to China in exchange for insertion of a MFN clause in the treaty 
coverning relations between the two countries. After some hesitation this 
Eroposal was accepted by the Chinese plenipotentiaries. Accordingly, 
craft treaties were agreed upon which provided that MFN treatment of 
Japan was to become operative one month after the delivery of the two 
Ryukyu islands to China." This exchange clearly evinced the persistent 
cesire of the Japanese to secure MFN treatment from China, even at the 
cost of relinquishing those two islands. However, the Chinese pleni- 
;-otentiaries later refused to sign the draft treaties. 

It was after Japan’s victory in the Sino-Japanese War of 1894-95 that 
i became possible to dictate treaty terms to China. Article 6 of the Peace 
Treaty of Shimonoseki (April 17, 1895) stated that: “All Treaties between 


50 82 Cu’ou-PAN I-wu sHin-MO, 1-6, 29-31; Banno, supra note 5, at 246. 

51 This treaty provided reciprocally for conventional tariff and cansular jurisdiction, 
so that both parties agreed, peculiarly, to limitation of each other’s sovereignty on 
en equal basis. JFO, Treatms 77-85; 3 Martens, NRG, Part 2, at 502 (1878-79). 

521 Garmusuo [Japanese Foreign Office], Nmon Gamo NEMPYO NARABINI SHUYO 
Eunsuo [The Chronological Table of Japanese Foreign Policy and Principal Docu- 
ments] 1840-1945, at 81-83 (1965). 

58 Inouye Kowashi, who participated in the negotiation with Minister Shishido, wrote 
in his memorandum to Foreign Minister Inouye that the absence of a MFN clause in 
tne 1871 Treaty had kept Japanese merchants from obtaining access to China’s interior 
trade, a defect which he considered harmful not only to Japan’s prestige but also to 
is actual commercial activities in China. He pointed out, for instance, that Japanese 
goods were normally subject to much higher tariffs and internal taxes than were the 
Ommodities of the Western nations. He continued his discussion as follows: 

. . . Under the present system, it is unavoidable that our merchants remain placed 
in a lower position than those of the Western countries, without being able to 
compete with them on equal terms in the Chinese market, The result of this 
obviously is the grave loss of wealth for our nation. Generally, the 1871 Treaty 
was based upon the principle of material reciprocity .. . and intentionally avoided 
inclusion of the clause of “extending favors,” which resulted in grave disadvantages 
to our nation. Unless we get the principle of reciprocity in the above Treaty 
completely changed to the principle of “extending favors,” we will remain under 
the present disadvantageous position and we will receive no additional benefits 
that may in the future be granted by China to other nations. . . . Therefore, the 
new [draft] Supplementary Treaty containing an article providing for “extending 
favors” will change completely the principle of the 1871 Treaty, enabling us to 
be on the same footing as other nations. It will give us the advantage of interior 
trade, and, as a result, we will reap tremendous benefit forever ir. the future. 


T. 83-84. 
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Japan and China having come to an end in consequence of War, China 
engages ... to conclude ...a Treaty of Commerce and Navigation .... 
The Treaties, Conventions and Regulations now subsisting between China 
and European Powers shall serve as a basis for the said Treaty... .” 
The same article also provided that, until such a treaty was brought into 
actual operation, “the Japanese Government, its officials, commerce, naviga- 
tion, frontier intercourse and trade, industries, ships and subjects, shall, 
in every respect, be accorded by China most favored nation treatment.” *4 

In accordance with this provision, the negotiation of a new commercial 
treaty started in Peking in August 1895. -The Japanese draft contained 
the unilateral MFN clause for all conceivable matters of trade, navigation, 
personal rights, and property of Japan and its subjects.» The Chinese 
draft was based upon the reciprocal grant of MEN treatment.’ Japan 
rejected it, declaring that the draft wholly ignored the basis laid down in 
the Shimonoseki Treaty. The negotiation, which was wholly one-sided, 
resulted in the Treaty of Commerce and Navigation of July 21, 1896, which 
contained the following provision: 


... it is hereby expressly stipulated that the Japanese Government 
and its subjects will be allowed free and equal participation in all 
privileges, immunities and advantages that may have been, or may be 
hereafter, granted by His Majesty the Emperor of China to the Gov- 
ernment or subjects of any other nation.” 


This provision was expressly reconfirmed in Article 9 of the Supplementary 
Treaty concluded in 1903.5° Indeed, the provisions of these treaties, re- 
moving practically all trading and manufacturing restrictions, very effec- 


64 FOREIGN MINISTRY OF JAPAN, TREATIES BUREAU, NISSHIKANNARABINI SHINA NI 
KANSURU NIPPON OYOBI TAKOKU-KAN NO Joyaxu [Treaties between Japan and China 
and also Treaties between Japan and Foreign Countries concerning China] 16-22 
(1923) (hereinafter cited as Treaties BUREAU, JAPANESE—CHINESE TREATIES); 21] 
Martens, NRG, Part 2, at 642 (1897). 

55 Draft Arts. 34, 35, and 36, etc. Many of these articles were drafted after the 
model of the 1858 Sinco—British Treaty. “Concerning the Conclusion of a Treaty of 
Commerce and Navigation between Japan and China,” 28 NGB 200-09. 

56 See, for example, Draft Arts. 34, 35, 36, id. 230-42. 

57 Acting Foreign Minister Saionji’s directive to Hayashi, Minister in Peking. Saionji 
wrote, in passing, “The Japanese Government [is] naturally anxious to secure from 
China as many trading facilities and privileges as possible, but under no circumstances 
will they ... be placed in any respect . . . in a more disadvantageous position than 
European Powers.” Id. 260-61; “Record of the Negotiation for the Treaty of Com- 
merce,” Dec. 29, 1885, at the Foreign Ministry in Peking, id. 263-65. 

58 TREATIES BUREAU, JAPANESE~CHINESE TreEATIES 49-59. Similar provisions re- 
garding unilateral MFN treatment are found in Article 3 (Japanese Consular officers), 
Article 4 (trade and industries, etc. by Japanese in China), Article 9 (payment of im- 
port and export duties by Japanese), Article 15 (tonnage dues for Japanese vessels), etc. 

59 Id. 78-83. As for the Chinese, it was only stipulated that “the Japanese Govern- 
ment will do its utmost to secure for Chinese Officers and Subjects resident in Japan 
the most favorable treatment compatible with the laws and regulations of the Em- 
pire.” Obviously this stipulation was inserted only to save the face of the Chinese 
negotiator and in no way implied a MFN obligation on the part of Japan. 
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tively opened up the vast Chinese market for Japanese capitalism, which 
from then on attained great development at the expense of its neighbors.* 


V. 


JAPAN'S EFFORTS FOR TREATY REVISION BY CONDITIONAL 
INTERPRETATION OF THE MFN CLAUSE 


As we have seen, the existence of the MFN clauses was the most serious 
obstacle to Japan’s early attempts to revise the unequal treaties that had 
been imposed upon it. However, as the Japanese came to be more familiar 
with Western international law, they became more adept a: manipulating 
the applicable legal doctrines. This was demonstrated by Japanese officials 
in the course of subsequent negotiations for treaty revision,* especially 
during the period 1882-89 when Foreign Ministers Inouye and Okuma were 
taking the initiative.* | 

After a series of bilateral negotiations, Inouye succeeded in holding the 
Preliminary Treaty Revision Conference in Tokyo in 1882, which was at- 
tended by representatives of all the Treaty Powers. Inouye made a pro- 
posal that the existing MFN clause, not being reciprocal, should be abol- 
ished. He also urged that the new clause should be not only reciprocal 
but also conditional, requiring equivalent compensation far extension of 
favors, and restrictive, limiting the applicable scope to matters of trade and 
navigation.® The Japanese proposal was referred by the delegates to their 
respective governments. It was observed, in the note sent to the Ameri- 
can Minister in Tokyo by the Department of State, that: 


The English contention has hitherto been, under the most favored 
nation clause of the treaties, that it is absolute and that even when 


60 Jt should also be noted that the Treaty of Commerce and Navigation concluded 
between Siam and Japan in 1898 was similar to the above Chinese Treaty. It uni- 
laterally granted to Japan consular jurisdiction and conventional tariffs on the same. 
footing as the Western Powers in Siam although, in form, the stipulations of the 
Siamese Treaty appeared to be reciprocal. See NGB, OurLine 532-38. 

61 After the return of the Jwakura mission, Foreign Minister Terashima (1873-1879) 
undertook negotiations in Tokyo with the representatives of the Treaty Powers, in- 
creasing his pressure for acquisition of tariff autonomy. He succeeded in concluding 
a new treaty with the United States in 1878, which was ratified the next year. This 
treaty, however, never came into operation because Article 10 provided that it should 
come into effect only when the other Treaty Powers concluded similar: treaties with 
Japan. NGB, Ovriine 151-59. 

62 Id, 227-303. 

63 NGB, TREATY REVISION, PROCEEDINGS OF THE TREATY REVISION CONFERENCES 
209-11, 214-15. The draft presented by Inouye on June 15, 1882 read as follows: 

Privileges, concessions and favors in matters of commerce and navigation which 
have presently been granted or shall be granted in future by one of the contract- 
ing parties to the nationels of the other states shall be accorded to the nationals 
of the other contracting party in the same situations and circumstances. If the 
above privileges, concessions and favors have been accorded to other states with- 
out compensation, they shall be extended similarly without compensation; if they 


have been accorded under special agreements, they shall be excended on allow- 
ing the compensations of equivalent value determined by mutual negotiations. 


Id. 214. 
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Japan may bargain with any Power to give it a favor for an equivalent, 
the like favor must be granted to England without equivalent. 


The Japanese contention is the reverse of this: being, that if a favor 
for a specific condition be stipulated with any one nation, no other 
may enjoy the favor except upon identical or equivalent conditions. 


The theory on which this [U.S.] Government views the question is 
akin to that of Japan. For example, the U.S. have just concluded a 
commercial treaty with Mexico by which each country especially favors 
the other by putting on the free list certain dutiable products. Under 
the favored nation clause of our treaties with other nations we are not 
bound to give their products the benefit of our free-list even though 
such country may not impose any duty on the articles which Mexico 
has free-listed in our favor. But we would be willing to stipulate to 
give a third power the favor we give Mexico in exchange for some 
equivalent favor not general as toward the rest of the world.* 


At the plenary Treaty Revision Conference which was held, after some 
delay, in 1886-87 in Tokyo, the representatives of the Treaty Powers 
agreed to place limits upon the scope of application of the MFN clause. 
But the British delegate strongly opposed Japan’s insistence upon reciproc- 
ity and the conditional form. Although the United States supported the 
view of the Japanese,® it wanted to exclude from the sweeping applica- 
tion of the MFN clause the preferential arrangement between the United 
States and Hawaii embodied in their Treaty of 1875. In order to retain 
support from his European colleagues on this point, the American Minister 
did not press for the conditional form of MFN clause. As a result, the 
Japanese delegates had to accept the unconditional form in order to gain 
reciprocity. Thus, although Japans attempt to insert the conditional 
clause was not successful, and indeed the whole draft revised treaty be- 
came abortive owing to the strong opposition within’ Japan concern- 
ing matters other than the MFN clause (such as the provisions for hiring 
foreign judges and prosecutors), Japan continued to endorse the condi- 
tional MFN clause as part of its efforts for economic independence. This 
effort was revived most vigorously during the era of Foreign Minister 
Okuma, who assumed office in 1888 shortly after the resignation of Inouye. 

Okuma had been the leader of the opposition party that was known for 
its resolute stand against the Treaty Powers. Okuma’s new plan for treaty 
revision was to undertake individual negotiations with each of the Treaty 
Powers. In his view, the revision would allow foreigners free residence 
and travel outside the foreign settlements, with the right to lease houses 
and grounds, only upon fulfillment of certain conditions. These were prin- 
cipally: (1) Foreigners outside the foreign settlements were to be subject to 
the exclusive jurisdiction of the Japanese courts and authorities; (2) Japan’s 
full and unqualified tariff autonomy was to be recognized; and (3) Con- 


64 2 TREAT, supra note 20, at 187-88. 

65 NGB, TREATY REVISION, PROCEEDINGS OF THE TREATY REVISION CONFERENCES 
480-82. Speech by Mr. Hubbard, Minister of the United States, on Oct. 20, 1886 at 
the 8th Session of the Conference. 

66 TREAT, supra note 20, at 250-51. 
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sular jurisdiction was to 3e abolished immediately upon the establishment 
of modern Japanese laws. It was also-stated that: 


the present proposition is to have effect only in favor of those powers 
which will agree to make their subjects or citizens fulfill the above con- 
ditions, but not in favor of those powers which do not desire to partici- 
pate equally in the new privileges without submitting at the same time 
to those conditions. In other words, no power will be allowed to en- 
joy any one of the rights and privileges mentioned in this proposition 
without fulfilling all and every condition enumerated in the same. 


To support the above statement, Okuma relied on the conditional theory 
of the MFN clause.** He considered this the only way to avoid the di- 
lemma Japan had faced in the previous negotiations for treaty revision, that 
is, the situation in which, (1) because of existing MFN clauses, Japan’s 
new concessions, accorded to a state under the revised treaty in exchange 
for abolition of whatever regime of the old unequal treaty system, had to 
be extended to other states that were unwilling to revise their old treaties; 
and (2) even the state that concluded a revised treaty could claim, in such 
a situation, old benefits under the MFN clause contained in this new treaty. 
Thus, as long as the unconditional character and hence the automatic op- ` 
eration of MFN clauses were assumed, Japan might end up worsening its 
position in relation to the Western Powers, without getting anything in 
MFN terms from granting more concessions to everyone. But if the MFN 
clauses in the old treaties could be interpreted as conditional, the new 
concessions in any bilateral revised treaty could be extended to the parties 
to the old treaties only upon their fulfilling the new conditions. 


87 Id. 267-68; NGB, OUTLINE 234, 

Okuma believed that the best way to attain the end of treaty revision was to let 
the foreigners themselves see zhe wisdom of accepting a new treaty by impressing them 
with the inconvenience of the existing treaties. He declined, for instance, to protect 
foreign trademarks and copyrights on the ground that Japan had no treaties on those 
matters. He also subjected zo the strictest regulations all foreigners residing, travel- 
ling, or owning property outside the Treaty Ports. See Roy HmEMICHI AKAGI, JAPAN'S 
ForEIGN ReLations 1542-16396: A Suorr History 100 (1936). Okuma also de- 
cided to negotiate with the seven major countries, namely, the United States, Great 
Britain, France, Germany, Russia, Italy, and Austria, with the belief that smaller Treaty 
Powers would follow the big seven. 

68 Okuma’s view of the conditional MFN clause was slightly different from the 
original conditional doctrine created in the United States. It was originally developed 
as a legal technique for tariff bargaining by which a tariff reducticn given by the 
granting state to a third state in exchange for certain tariff reductions on commodities 
of the former state could be extended to the beneficiary state only upon equivalent 
or similar compensation in favor of the granting state. Okuma manipulated this doc- 
trine (although it is said that the idea was elaborated by his long-time collaborator, 
Azusa Ono) as a means of political maneuvering in the course of treaty revision by 
making clear that his conditional interpretation would be applied only with regard 
to the opening of Japan’s interior to foreigners, which would be granted on condition | 
of their submission to Japan’s jurisdiction. Okuma did not intend to apply the condi- 
tional theory to tariff bargaining because, if so applied, it was likely to cause many 
complicated problems. “Letter to Ministers in England, France, Russia, Italy and , 
Austria,” dated Jan. 7, 1889, concerning the opening of negotiations for the conclusion 
of new treaties. 3 NGB, Treary Revision 11-14. 
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Having this in mind, Okuma instructed Japan’s foreign legal advisers, 
Denison and Roesler, to study the history and jurisprudence of the MFN 
clause with a view to substantiating Japan’s new interpretation of the clause. 
They confirmed that the unconditional doctrine did not come to be ac- 
knowledged in Europe until the Cobden Treaty of 1860 and that before 
then the conditional doctrine had prevailed both in Europe and in America. 
They agreed, therefore, that the MFN clauses inserted in the Japanese 
commercial treaties in the late 1850s and early 1860s should be inter- 
preted as “conditional” clauses.®° 

Okuma now felt it necessary to send up a trial balloon to test the reac- 
tions of the major Treaty Powers to his new policy. He knew that Mexico 
wanted to conclude a treaty with Japan, and this gave him a suitable. test 
case. He proposed to conclude a commercial treaty with Mexico, offering 
Mexicans the right to reside anywhere in Japan upon condition that their 
government accept Japan’s jurisdiction over them. This was accepted by 
Mexico as Article 4 in the Treaty of November 30, 1888.7° As Okuma had 
well expected, Great Britain and France made formal requests for exten- 
sion of the same benefits,4 and he took advantage of the occasion to state 


69 NGB, OurLINE 235. “Concerning Dr. Roesler’s View on the Interpretation of the 
Most-Favored-Nation Clause,” 3 NGB, Treaty Revision 901-05. Okuma also relied 
on the works of F. de Martens and Calvo in this respect. Cf. 2 F. bE MARTENS, TRAITÉ 
DE DROIT INTERNATIONAL 321-22 (1886); 1 Cantos CALVO, DROIT INTERNATIONAL 
THEORIQUE ET PRATIQUE 699-700 (2d ed. 1870). 

70 Article 4 of the Japanese-Mexican Treaty of 1888 provides: 


His Majesty the Emperor of Japan, in consideration of the several stipulations 
contained in this Treaty, hereby grants to Mexican citizens resorting to Japan, 
apart from and in addition to the privileges extended to such citizens by the last 
preceding Article of this Treaty [MFN treatment with respect to trade, naviga- 
tion, travel, residence and engaging in business], the privileges of coming, remain- 
ing and residing in all parts of His Territories and Possessions; of there trading 
by wholesale or retail in all kinds of products, manufactures and merchandise of 
lawful commerce; and finally, of there engaging in and pursuing all other lawful- 
occupations, (emphasis supplie 
3 NGB, Treaty Revision 894; 18 Manrens NRG, Part 2, at 755 (1893). 

Okuma was aware of the possibility that disputes might arise with the Treaty Powers 
as to the extension of the above benefits under their MFN clauses. Accordingly, he 
cautiously exchanged a secret agreement with Mexico which reads: “[I]t is agreed that 
H. M. the Emperor of Japan shall have the right at any time, without any previous 
notice, to separately denounce the aforesaid Article 4,” upon reasonable compensa- 

tion (id. 898). ) 

‘1 The British note of July 29, 1889 and the French note of Aug. 12, 1889, 3 NGB, 
Treaty Revision 905, 907. The British Minister in Tokyo was instructed by his 
Foreign Minister that: 


. . . LiJf it should become necessary for you to apply to the Japanese Govern- 
ment for passports to enable British subjects to travel in the interior of the coun- 
try, you should accompany your application with a statement to the effect that 
under Article 23 of the Treaty of 1858 H. M.’s Government consider themselves 
entitled to claim free and equal participation in all privileges, immunities, and 
advantages granted to the subjects of Mexico by the Treaty between that Re- 
public and Japan which has just been published, including the rights of travelling, 
residence, & etc., granted in Article 4, and that your application is made without 
prejudice to that claim. You should, however, make it clear that no change of 
attitude, as regards the desire of H. M.’s Government to conclude a Treaty saits- 
factory to both parties, is implied by this reservation of rights. 
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the position of the Japanese Government. He informed the British Minis- 
ter that the Japanese Government could not admit any interpretation of 
Article 23 of the Anglo-Japanese Treaty of 1858 that would secure to Great 
Britain unconditional participation in privileges conditionally granted to a 
third power. The Mexican Treatv, he pointed out, had been concluded 
after careful study of the significance of the MEN clause.” 

As calculated by Okuma, the Mexican Treaty did stimulate the process 
of treaty revision. Thus, a Revised Treaty with the United States was 
signed on February 20, 1889, containing a provision for reciprocal, condi- 
tional MFN treatment in matters of commerce, navigation, travel, and 
residence (Art. 19).* This was followed by a German Treaty on June 11 
of the same year, although in this case the MFN clause was stipulated as 
unconditional, upon the insistence of the German Government (Art. 19).74 
The revised Russian Treaty, also embodying an unconditional MFN clause 
in respect of commerce, navigation, and industry, was signed on August 8 
(Art. 22). However, negotiations with Great Britain, France, Austria, 
and Italy did not reach a conclusion,7* and Okuma’s efforts soon had to be 
terminated because of the strong opposition within Japan to his proposal 
for placating those European Powers by hiring foreign judges for the 
Supreme Court. In October, 1889, Okuma was severely wounded by a 
bomb thrown at him by a faratic nationalist, and as a result, Japan’s effort 
for treaty revision once again proved to be fruitless. 


VI. 
REVISED TREATIES AND THE House TAx CASE 


Shortly after Okuma’s resignation, the Japanese Government notified the 
United States, Germany, and Russia of the unavoidable postponement of 
the enforcement of the treaties it had concluded with them. The post of 
Foreign Minister was succeeded to first by Aoki and then by Enomoto, both 
serving briefly and with minor success. Nevertheless, the program laid 
down by the former 77 became the basis upon which the long-desired treaty 


The last sentence indicates that the British, although opposed to the conditional inter- 
pretation of the Japanese Government, did not want to jeopardize ths successful treaty 
revision because of this objection. “Instruction of July 27, 1889 from Lord Salisbury 
to Mr. Frase,” 3 NGB, Treaty Revision 545-46. 

72 Td. 906-07. 73 Id. 54. . 

74 Id. 420. It may be necessary tc state here that, although Okuma had advocated 
the conditional theory of MFN clause, unconditional clauses were acceptable to him 
for insertion in the new treaties to be concluded on an equal basis, since the objective 
of his conditional theory was limited to treaty revision as mentioned in note 68 supra. 

' 15 3 NGB, Treaty Revision 138. 76 Id, 469-625. 

77 Aoki notified the Treaty Powers that the maintenance of consular jursidiction and 
the appointment of foreign judges to the Japanese bench were in violation of the newly 
esteblished Constitution and that, unless those obstacles were removed, the American, 
German, and Russian Treaties already signed by Okuma could never be ratified. Aoki 
proposed the unconditional abolition of consular jurisdiction and the opening of the 
interior with restrictions on the rights of aliens in certain economic and political mat- 
ters. The previous Foreign Ministers, Inouye and Okuma, had placed no limitations 
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revision was finally achieved under the leadership of Foreign Minister 
Mutsu. | 

Although in the previous revision movement of 1872-1889 Japan had 
relied on the United States for leadership among the Treaty Powers in 
meeting the opposition led by Great Britain, this time Japan turned from — 
the United States to Great Britain. The Japanese recalled that many pre- 
vious negotiations had been wrecked because of the British attitude and 
now believed that Japan must first of all win over Britain and that the 
other powers would then follow suit. It should be noted that Britain’s 
policy toward Japan was also changing because of the steady Russian ad- 
vance toward the Far East, marked by completion of the Siberian railway, 
which induced the British to realize the necessity of courting Japan, the 
newest power in Asia, as a means of halting that advance.” Thus, the 
negotiation conducted in 1894 at London by Aoki, the former Foreign Min- 
ister, whom Mutsu sent as plenipotentiary, proved successful, reaching 
agreement on the following provisions: adoption of a reciprocal, uncondi- 
tional MFN clause in matters of commerce and navigation; recognition of 
the right of nationals freely to travel, reside, and trade in the territory of 
the other state; abolition of consular jurisdiction and foreign settlements; 
prohibition of alien land ownership by domestic legislation but confirma- 
tion of the existing conventional leases; and operation of the treaty for five 
years after its signature and the termination of the treaty at the end of 
twelve years. However, Japan had to make certain compromises, accept- 
ing unilaterally a partial conventional tariff for certain important imports, 
and also permitting foreign coastal trade during the life of the treaty. This 
new Anglo-Japanese Treaty of Commerce and Navigation was signed on 
July 16, 1894.79 : 

The British Treaty was followed by the conclusion of a new American 
Treaty in November 1894 and of similar treaties in quick succession with 
Italy (December 1894), Russia (June 1895), Germany (April 1896), France 
(August 1896), and other countries. The last one, the sixteenth, was the 
Treaty with Austria-Hungary signed on December 5, 1897, which .com- 
pleted the task of treaty revision. All these revised treaties were put into 
operation on August 4, 1899.*° 


on the opening of the interior. Adherence to the principle of sovereign equality was 
the guiding principle of Aoki’s program (NGB, Ovriiwe 303-27). Aoki was later 
appointed plenipotentiary for the successful: treaty revision negotiation with Great 
Britain in 1894 when Foreign Minister Mutsu assumed office. 

78 Id. 105-06. 

794 NGB, Treaty Revision 1, 221-39; 87 BFSP 32 (1894-95). 

804 NGB, Treaty Revision 466, 594, 255, 534, 653, 818, 29 Stat. 848, T.S. 192, 
9 Bevans 387; 22 MarTENS, NRG, Part 2, at 632 (1897); 33 id. 269 (1898); 33 id. 
54 (1898); 24 id. 40 (1900); 33 id. 189 (1906). Japan compromised with four states, 
namely, Great Britain, the United States, France, and Germany, unilaterally conceding 
a partial conventional tariff for 59 items. The United States, however, withdrew from 
its position of tariff bargaining. Nevertheless, the conventional tariff rates were ex- 
tended to all the Treaty Powers under the MFN clauses, and thus it was not until 1911 
that complete tariff autonomy was restored to Japan. 


294 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


One of the major objectives of Mutsu’s treaty revision negotiations was 
the nonrecognition of alien land ownership in the newly opened interior 
territory as well as in the previcus foreign settlements that were, upon 
their abolition, to be incorporated into the municipal system of Japan. Re- 
flecting popular feeling against ownership by foreigners, Mutsu strove to 
allow them only a right to lease. This, however, was strongly objected to 
by Great Britain, Germany, and France among others. As a compromise, 
in the new treaties the “leases in perpetuity” that the foreigners had held in 
the foreign settlements under the old treaties were confirmed (in the pre- 
vious foreign settlements only) and it was provided that “no imposts, taxes, 
charges, contributions or conditiors whatsoever other than those contained 
in such existing leases shall be imposed in respect of such property” (Art. 
21 of the new French Treaty; Art. 18 of the British and German Treaties). 

As soon as the new treaties went into effect, a dispute arose between 
Japan and these three states concerning the interpretation of the above 
provision. The latter contended that the buildings in the former foreign 
settlements standing on land held by their nationals under their leases in 
perpetuity were entitled, by virtue of the above clause, to the same im- 
munity from taxation and other conditions as the land on which the build- 
ings stood. The Japanese Government, on the other hand, maintained that 
the clause in question referred solely to the property granted by the per- 
petual lease, which was without exception exclusively land; that the build- 
ings on the leased land were subject to the revenue laws of Japan; and 
that accordingly the Japanese authorities were entitled to levy and collect 
the same local and municipal taxes as were imposed generally. After fail- 
ure to settle this dispute through diplomatic channels, a compromis for 
international arbitration was agreed upon in 1902, and an award was ren- 
dered on May 22, 1905, through the Permanent Court of Arbitration. at 
The Hague. This case became known as the Japanese House Tax Case.** 

Although application of the MFN clause was not a central issue in this 
case, the arguments of the parties did reveal conflicting views on the ques-- 
tion. Japan in part relied on the settlement clause in the new German 
Treaty and also the complementary notes exchanged with Germany at the 
time of conclusion of that treaty. Article 18 of the treaty had provided, 
in addition to the above-quoted common provision on tax exemption, for 
the right of possession of land. The note of April 4, 1896, had provided 
that, ownership of the lands in the foreign settlements remaining in the 
Japanese state, the possessors thereof or the successors of their rights would 
not be required to pay, “in respect of their lands” (emphasis supplied), 
imposts or taxes of any kind. These stipulations, Japan contended, were 
calculated to indicate that the property for which taxes were exempted 
was exclusively land. These exprassions, Japan implied, might place Ger- . 
many in a less advantageous position than France and Britain.® 

The Japanese further resorted to the settlement clause of the revised 
Austro-Hungarian Treaty, which had been, as mentioned above, the last 


31 Georce G. Winson, THe Hacue Azsrrration Cases 40-63 (1915). 
32 Government of Japan, The Case Presented by the Imperial Japanese Government 
to the Tribunal of Arbitration 88-90, 2€3 (1902). | 
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of the series of new treaties to be concluded and which had incorporated 
in it, according to the assertion of Japan; the clearest expression of the terms 
in the entire series, including the German complementary engagement. 
Article 20 provided: 


} 


que Etat japonais restant propriétaire des terrains concédés pour 
Yusage des quartiers étrangers. . . . leurs possesseurs on leurs ayants- 
cause nauront à payer pour ces immeubles ... aucune taxe ou im- 
position. 


It was the Japanese interpretation that the word “propriétés” corresponded - 
to the word “terrains” and that “ces immeubles” was related to “terrains.” 83 

The Counter-Memoire of the three Powers, resorting to the MFN clause,** 
refuted the above argument of Japan. 


Les trois puissances se croient en droit de profiter de la clause de la 
nation la plus favorisée partout ot, d’après les termes de leurs Traités, 
elles ont le droit de invoquer et dès qu'un privilège quelconque se 
trouve concédé soit en fait, soit par un traité; le fait d'accepter con- 
jointement, sous la forme dune même question, linterprétation de 
leurs conventions par un méme Tribunal d’arbitrage, ne saurait modi- 
fier Ja portée de ces conventions. Jamais l’action conjointe de deux 
plaideurs n’a eu pour effet de rendre leur position identique autre- 
ment qu'au point de vue de la procédure; le fond de leur droit ne peut- 
être modifié par la forme de Faction en justice. 


Par contre, lorsque les adversaires invoquent le texte du Traité 
austro-hongrois,—dont les expressions, selon eux, se préteraient à une 
interprétation plus ou moins avantageuse pour leur prétention,—ils 
semblent se prévaloir, contre les trois puissances, dune sorte de clause 
de la nation la moins favorisée.*® | 


To this, Japan emphatically objected, stating: 


The invocation of the benefits of the most favoured nation clause 
presupposed the existence proved by one Power to another, of an ad- 
vantage which was actually granted by the latter to the benefit of a 
third Power. 


From this point of view, the invocation in this connection is pre- 
mature, and in so far as the clause inserted in the Franco-Japanese 
Treaty is exclusively relied upon for this purpose, neglecting the word- 
ing of the other clauses and especially the English reaction which 
constitutes the initial and original text, this invocation is contrary to 
the most universally recognized principles of juridical interpretation. 


But the invocation of the most favoured nation clause involves in 
this connection another fallacy. It is invoked in a case where there 
is precisely no reason for its invocation, that is to say: 


88 Td, 93-94. 
84 Article 1 of the British Treaty provides: 
They [subjects of each of the two H. C. Parties] shall not be compelled ... to 
pay any charge, or taxes other or higher than those that are, or may be, paid by 
native subjects, or subjects or citizens of the most favored nation. 
4 NGB, Treaty Revision 222. The German and French Treaties also had the same 
a provision. Id. 341, 790. . l 
85 Document Presented to the Permanent Court of Arbitration, Counter-Mémoire of 
Germany, France and Great Britain C. 1902-1905, at 5. 
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1. In connection with a clause, in which the intention of the Parties 
was, in good faith, not to endeavour to seek separate advantages but 
to solve the same question in the same manner. 

2. In connection with a clause, where this intention expressly mani- 
fested itself by the very form of the adhesion given by the Powers to 
the arrangement in question, in which each of the Powers gave its 
consent “so far as it was concerned.” 

3. In connection with a clause, the very object of which excluded 
all invocation of the most favcured nation principle, since by its na- 
ture this clause introduced nothing new with regard to any of the 
Powers, but maintained with regard to them all, the existing leases 
in all their integrity. 

4, In connection with a clause where the difference of wording in 
the various Treaties is perfectly: explicable by the various character- 
istics of the language, without implying any modification of the sub- 
stance, incompatible with the nature of the provision as well as with 
the positive intention expressly manifested by the Parties.®* 


The tribunal did not find it necessary to refer to the wording of the 
Austro-Hungarian Treaty. However, in connection with the Japanese 
contention about the exchange of notes which might affect the position of 
Germany, the tribunal stated clearly that “it cannot be supposed that the 
German Government intended to renounce privileges conceded to Great 
Britain by the new Treaty, which would besides be incompatible with 
the clause securing most-favored-nation treatment to Germany.”*? On the 
basis of this and other reasoning, the tribunal concluded that the provisions. 
of the treaties “exempt the land and buildings of every description con- 
structed or which may hereafter be constructed on such land, from all im- 
posts, taxes, charges, contributions, or conditions whatsoever” ° (emphasis 
supplied). i 

In the House Tax Case the scope of tax exemption was not clear enough 
to exclude buildings from the simple reading of the settlement clauses in 
various treaties which differed from one another in nuance. In these cir- 
cumstances it seems quite justifiable for.states to resort to their MFN 
clauses in order to get the benefit extended from the most favorable stipu- 
lation in treaties between the granting state and the third state, as was 
done in this case by the three Eurcpean Powers. Japan’s contention was 
not persuasive enough to exclude the application of the MFN clauses. At 
any rate, all the interested states, in addition to the above three, enjoyed 
all the benefits accruing from this arbitration under their MFN clauses. 
Indeed, in 1937 the perpetual leases were converted into ownership by 
separate understandings with the countries whose nationals were such 
lease-holders.** 


86 Document Presented to the Permanent Court of Arbitration, Statement of Objec- 
tions of Japan 8-9. 

87 WILSON, supra note 81, at 61. 

88 Id. This decision was given by the majority of the Court which consisted of 
Gregers Gram, the umpire, and Louis Renault, judge named by Germany, France, and 
Great Britain. Ichiro Motono, judge named by Japan, placed on record his absolute 
disagreement. 

88 Manley O. Hudson, The Liquidation of Perpetual Leases in Japan, 32 AJIL 113-16 
(1938). 
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VII. 
CONCLUSION 


In his landmark study of Ching’s entry into the “family of nations,” 
Professor Immanuel Hsii notes a difference in attitudes toward Western 
international law between the Chinese in the late Ch’ing period and the 
Japanese of the contemporaneous Meiji era: 


Without the dynamic motivating power of nationalism, international 
law was merely a diplomatic reference book with which the Ching 
officials might restrain “wild” foreign consuls and avoid diplomatic 
mistakes. Japan, in contrast, had the force of nationalism, which 
turned her knowledge of international law to active use, resulting in 
a successful revision of the treaties, although the road was by no means 
an easy one.*° 


Indeed the road was tortuous. It took the Japanese twenty years really 
to understand the grave consequences of the unilateral MFN clauses in- 
serted in the first treaties with the powerful West. The painstaking efforts 
of the Meiji Government to attain treaty revision turned out to be unsuc- 
cessful at least five times.. As we have seen, one of the major causes of 
difficulty was always the very existence of those MFN clauses. The Japa- 
nese, however, gradually acquired through those bitter experiences knowl- 
edge and skill in legal manipulation in order to achieve their national 
objective. And, as pointed out by Dr. Hsii, the strong motivating force 
of nationalism fueled the revision movement, which ultimately brought 
success in the form of new treaties concluded on an equal footing with 
the West. | 

It should be noted, however, that the nationalism of Meiji Japan was 
strongly directed toward Datsu-A Nyu-Ou (“Extrication from Asia and 
Assimilation into Europe”). The implication of this famous maxim * was 
that Japan’s international status depended upon the degree of Westerniza- 
tion that should be attained by “extrication from Asia,” more precisely, by 
imitating the West, and by sacrificing the neighboring states of Asia for . 
the benefit of Japan. We have seen that this was true for the history of 
Japan’s practice with respect to MFN clauses in the nineteenth century. 
This was part of what was to become a tragedy for Japan, not to mention 
Korea and China. It also proved a tragedy for the Western international 
legal order, the principles of which Japan invoked first as a defensive shield 
and soon as an offensive weapon. | 


90 Hist, supra note 18, at 145. j 

91 Jn 1885, Fukuzawa Yukichi wrote a famous essay entitled, Datsua-ron [Treatise 
on the Extrication from Asia], in which he presented his thesis that the mentality of 
the Japanese nation “has already extricated itself from the old tradition cf Asia and ` 
embraced the civilization of the West.” “Since our nation cannot wait for the neigh- 
boring nations to grow civilized and to work together for the rise of Asia,” he reasoned, 
“we should depart from this line and throw in our lot with the civilized nations of the 
West.” Thus he advocated that Japan should take a course of “Datsua-Nyuou” or 
“Extrication from Asia and Assimilation into Europe.” Regarding Asian countries, 
Fukuzawa insisted that “we should treat them as.the Westerners treat them,” and he 
urged against cooperation with China and Korea, as they were “bad friends” for Japan. 
See, Fukuzawa Yukichi, Datsua-ron, J1y1 Summpo, March 16, 1885. 


H.R.11315—THE REVISED STATE-JUSTICE BILL 
ON FOREIGN SOVEREIGN IMMUNITY: 
TIME FOR ACTION 


By Timothy Atkeson,* Samuel Perkins,* and Michael Wyatt ° 


INTRODUCTION 


The commercial contacts of foreign governments and their agencies with 
the American economy are steadily growing in number and importance. 
In addition to the numerous foreign government-owned airlines and ship- 
ping concerns doing business in the United States, foreign government 
ownership of, or participation in, industrial, banking, and trading corpora- 
tions doing business here is substantial. Furthermore, in more and more 
instances U.S. petroleum and other imports are purchased from foreign 
governmental entities whose contacts with the United States will probably 
become more extensive. Foreign governments, directly or through pur- 
chasing entities, are making huge annual purchases of American agricul- 
tural exports. The U.S. capital market continues to handle substantial 
volumes of borrowing by foreign governments and their instrumentalities. 

Yet, the legal arrangements for resolution of disputes and claims arising 
out of this increasing foreign governmental commercial traic are in dis- 
array. There is uncertainty as to international law governing suits against 


* Of the District of Columbia Bar. 

1 The volume of trade conducted between American businesses and foreign states, 
or their instrumentalities has increased sharply. To the extent these wholly or par- 
tially foreign government-owned commercial entities do business in the United States 
through American subsidiaries, they are, of course, U.S. “citizens” not entitled to sov- 
ereign immunity. See Amtorg Trading Corp. v. U.S., 71 F.2d 524 (C.C.P.A, 1934). 
Agencies or instrumentalities of foreign governments which are incorporated in the. 
United States or under the laws of any third country would be denied sovereign im- - 
munity under proposed 28 U.S.C. $1603(b)(3) of the State—Justice bill discussed 
herein. Foreign airlines doing business in the United States must appoint agents for ` 
service of process. §1005(b) of the Federal Aviation Act, 49 U.S.C. §1485(b) 
(1970). See also 14 C.F.R. §399.138(b) (1975) (CAB regulation requiring that per- 
mits issued to foreign air carriers must provide for waiver of sovereigr. immunity from 
suits arising out of the carriers’ operations under the permit). The Convention on 
the Territorial Sea and the Contiguous Zone, done April 29, 1958, [1964] 15 UST 
1606, TIAS No. 5639, 516 UNTS 205, 52 AJIL 834 (1958), Art. XXI, to which the 
United States is a party, provides that measures of execution or arrest may be taken 
against government vessels operated for commercial purposes to the same extent as 
against private vessels. As indicated in footnote 46, infra, the United States has nu- 
merous treaties of friendship, commerce, and navigation which contam clauses deny- 
ing immunity from suit or execution to government instrumentalities if they engage in 
“commercial, manufacturing, processing, shipping or other business activities within 
the territories of the other party.” 

2 Remedies for private American parties against foreign governmental entities are 
the most deficient. In the reverse situation, where a foreign governmental entity is 
the complaining party, there is generally no restraint against its bringing suit against 
private parties in the United States, although it may open itself to counterclaims by 
so doing. See, e.g., National City Bank v. Republic of China, 348 U.S, £56, 363 (1955). 
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foreign governments or their agencies arising out of commercial transac- 
tions, and there is no accepted body of procedures for enforcing judgments 
entered in such suits.’ The Soviet Union and the People’s Republic of 
China, presently two of the largest purchasers of American grain, continue 
to advocate an absolute theory of sovereign immunity barring all suits 
against them.* The Government of India, with the assistance of the De- 
partment of State, recently succeeded in having the suit of a grain trans- 
porter dismissed on the ground of sovereign immunity. The Department 
of State, despite its avowal in the 1952 “Tate letter” ° of the “restrictive 
theory” of sovereign immunity, designed principally to give access to the 
courts to parties dealing with governments on matters of a commercial 
nature, has on a number of occasions departed from this stance for political 
reasons to the serious detriment of American private parties.” The Supreme 
Court has not during the twenty-three years since the Tate letter had occa- 
sion to confirm the views expressed therein,® and subsequent analyses by 
lower courts and commentators have revealed unresolved issues underlying 
the views expressed in that statement of policy.® 

Today, a suit begun in an American court against a foreign government 
or governmental entity usually threads its way through an obstacle course 
of local practice requirements relating to quasi in rem jurisdiction, informal 
and less than satisfactory Department of State procedures, and conflicting 
precedents on the allowability of suit, to the ultimate prospect of an un- 


3 See 2 D., P. O CONNELL, INTERNATIONAL Law 841 (2d ed. 1970); RESTATEMENT 
(SECOND) OF THE FOREIGN RELATIONS Law OF THE UNITED Srares §69 (1965) [here- 
inafter RESTATEMENT]. For a survey of previous international efforts to arrive at a 
consensus respecting state immunity, see Sinclair, The European Convention on State 
Immunity, 22 INTL & Comp. L. Q. 254, 261-62 (1973). 

i Fensterwald, Sovereign Immunity and Soviet State Trading, 63 Harv. L. Rev. 
614 (1950); see Crou KeENG-SHENG, TRENDS IN THE THoucHT oF MopeRN ENGLISH | 
AND AMERICAN INTERNATIONAL Law (1963), quoted in 1 Conen & Cmw, PEOPLE’s 
: CHINA AND INTERNATIONAL Law 891-93 (1974). 
.. 5 Isbrandtsen Tankers, Inc. v. President of India, 446 F.2d 1198 (2d Cir. 1971), cert. 

denied, 404 U.S. 985 (1971). This result was all the more egregious in light of the 
express waiver of immunity in India’s contract with the plaintiff. 446 F.2d at 1199, 
n. 3, 

6 Letter from Jack B. Tate, Acting Legal Adviser of the Department of State, to 
Philip B. Perlman, Acting Attorney General, May 19, 1952, 26 Derr. STATE BULL. 
984 (1952). 

7 See, e.g., Rich v. Naviera Vacuba, S.A., 197 F.Supp. 710 (E.D. Va. 1961), effd, 295 
F.2d 24 (4th Cir. 1961); Chemical Natural Resources, Inc. v. Venezuela, 420 Pa. 134, 
215 A.2d 864 (1966), cert. denied, 385 U.S. 822 (1966). For criticism of these cases, 
see Leigh & Atkeson, Due Process in the Emerging Foreign Relations Law of the United 
States—II, 22 Bus. Lawyer 3, at 15-23 (1966). 

8 The authors of the RESTATEMENT conclude that the “restrictive theory” of sov- 
ereign immunity as outlined in the Tate letter would be applied by American courts, 
although they concede there is no Supreme Court authority for their conclusion. RE- 
STATEMENT, Reporters’ Notes on §69, at 211. 

® See, e.g., Lowenfeld, Claims Against Foreign States: A Proposal for Reform of 
United States Law, 44 N.Y.U. L. Rev. 901 (1969); Note, Jurisdictional Immunities of 
Foreign States, 23 DEPAUL L, Rev. 1225, 1232-34 (1974). 
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enforceable judgment if all other obstacles can be surmounted.” Private 
parties and foreign governmental entities have attempted to give greater 
certainty to their arrangements through arbitration, choice of law, waiver, 
and other contractual arrangements, but the overall situation is still one 
of confusion and uncertainty. 

in recent years a number of developments have tended to confirm 
broader international support among. the industrialized market economy 
countries for the restrictive theory of sovereign immunity. The adoption 
of the European Convention on Sovereign Immunity in 1972," a review of 
the subject by the West German Constitutional Court,!* and a recent de- 
cision of the Judicial Committee of the British Privy Council,1* which took 
the restrictive view of sovereign immunity in an in rem action against the 
vessel Philippine Admiral, have been steps in this direction. 

The introduction in the Congress in 1973 of legislation, sponsored by the 
Departments of State and Justice,** which would give American courts, 
rather than the Department of State, responsibility for deciding questions 
of the sovereign immunity of foreign states in accordance with statutory 
guidelines, gave promise that the United States might go even further in 
resolving many of the thorny legal issues involved. This legislation was 
subsequently withdrawn for reconsideration. Following extensive con- 
sultations within the government and with representatives of the bar, the 
revised bill has now been reintroduced in Congress.** It is the thesis of 
this article that this measure is now ripe for action. 


10 See Lowenfeld, supra note 9; Lowenfeld, Litigating a Sovereign Immunity Claim— 
The Haiti Case, 49 N.Y.U. L. Rev. 377 (1974). 

12 Done, May 16, 1972. For text, see 1] InrL Lecan Mareniats [hereinafter ILM] 
470 (1972). See also Sinclair, supra note 3; Comment, Sovereign Immunity from 
Judicial Enforcement: The Impact of the European Convention on State Immunity, 12 
CoLuM. J. TRANsNnat’L L. 130 (1973). 

12 “X” v, Kaiserreich Iran, 16 Entscheidungen des Bundesverfassungsgerichts [Ent. 
BVerfG] 27 (Const. Ct. 2nd Sen., April 30, 1963); see 6 M. Wireman, DIGEST or 
INTERNATIONAL Law 566-69 (1968). 

12 Philippine Admiral v. Wallem Shipping, Privy Council Appeal No. 13 of 1974 
(Judicial Committee of the Privy Council, November 5, 1975). Text in 15 ILM 
133 (1976); excerpted infra p. 364. l 

14 $.566, H.R.3493, 93d Cong., Ist Sess. (1973). For text, see 12 ILM 118 (1973). 
Hearings were held on June 7, 1975 before a subcommittee of the House Judiciary 
Committee. Hearings on H.R.3493 Before the Subcomm. on Claims and Governmental 
Relctions of the House Comm. on the Judiciary, 93d Cong., 1st Sess. (1973) [herein- 
after Hearings]. See Delaume, Public Debt and Sovereign Immunity: Some Considera- 
tions Pertinent to S.566, 67 AJIL 745 (1973); Sklaver, Sovereign Immunity in the 
United States: An Analysis of 8.566, 8 Int’. Lawyer 408 (1974); Comment, Proposed 
Legislation on the Sovereign Immunity of Foreign Governments: An Attempt to Re- - 
vest the Courts with a Judicial Function, 69 Nw. U. L. Rev. 302 (1974); Note, Juris- 
dictional Immunities of Foreign States, supra note 9; Comment, The Impact of 5.566 
on the Law of Sovereign Immunity, 6 Law & Por. Int’: Bus. 179 (1974); Note, 
Sovereign Immunity: Proposed Statutory Elimination of State Department Role, 15 
Harv. Int’ L. J. 157 (1974). 

15 On December 19, 1975, the bill was introduced in the House by Reps. Rodino 
and Hutchinson by request as H.R.11315, 94th Cong., Ist Sess., and referred to the 
House Committee on the Judiciary. H.R.11315 is reproduced as an Annex to this 
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FEATURES OF THE NEW STATE-JUSTICE BIL 


The most salient feature of H.R.11315 is, of course, that it places deter- 
minations of immunity in the judicial system rather than in the present 
arena, the Department of State. Current procedure is that upon request, 
the Department of State, through the Attorney General, communicates to 
the courts its position on the immunity of a foreign sovereign party. These 
“suggestions of immunity” by the Department are generally deferred to 
by the courts.!® In the absence of an expression by the Department of 
State regarding the foreign party’s asserted immunity or lack thereof, courts 
normally refer to the Tate letter or to prior determinations by the Depart- 
ment of State (or lack thereof) in purportedly analogous cases.” 

Under the proposed legislation, sovereign immunity is assumed to exist 
with respect to jurisdiction unless the case falls within defined exceptions 
which generally parallel the restrictions on immunity developed in the 
Tate letter and in subsequent cases and pronouncements.** While the 
exceptions to immunity from jurisdiction generally apply without qualifica- 
tion, the exceptions to immunity from postjudgment attachment and execu- 
tion are somewhat more limited (and immunity correspondingly broad- 
ened) by certain qualifying provisions.1® On the other hand, jurisdiction 
itself is broadened and a multilevel scheme for service of process on for- 
eign defendants will enable plaintiffs to commence actions more easily than 
has previously been the case.”° 


A. Commencing Suit under the New Legislation 


The new bill provides for commencement of suit in either a federal or 
state court by two similar sets of options for service of process, depending 
on whether the action is against a foreign state or its political subdivision 


article, infra p. 313. As of this writing, no companion Senate bill has been introduced. 
Section 4 of the bill sets forth a proposed new chapter 97 to Title 28 of the United 
States Code, consisting of proposed §§1602-1611. For convenience, these proposed 
provisions will be referred to herein as, e.g., “proposed §1608.” H.R.11315 and its. 
accompanying Section-by-Section Analysis are reprinted in 15 ILM 102 (1976). 

16 This practice existed before the Tate letter. See, e.g. Ex Parte Peru, 318 U.S. 
578, 589 (1943); Republic of Mexico v. Hoffman, 324 U.S. 30, 35 (1945): “[I]t is 
therefore not for the courts to deny an immunity which our government has seen 
fit to allow, or to allow an immunity on new grounds which the govemment has 
not seen fit to recognize.” For criticism of such judicial deference to the Depart- 
ment of State, see Jessup, Has the Supreme Court Abdicated One of its Functions?, 40 
AJIL 168 (1946); Timberg, Sovereign Immunity, State Trading, Socialism and Self 
Deception, 56 Nw. U. L. Rev. 109, 127-28 (1961); McDougal, The Impact of Interna- 
tional Law Upon National Law: A Policy-Oriented Perspective, 4 S.D.L. Rev. 25 (1959). 

17 See, e.g, Victory Transport Inc. v. Comisaria Gen., 336 F.2d 354, 358-62 (2d 
Cir. 1964), cert. denied, 381 U.S. 934 (1965). . 

18 Proposed §§1604 (immunity of a foreign state from jurisdiction); 1605 (general 
exceptions to such immunity). 

18 Proposed §§1609 (immunity from attachment and execution of property of a for- 
eign state); 1610 (exceptions to immunity from attachment or execution); 1611 (cer- 
tain property immune from execution). 

20 Proposed §§1605 (general exceptions to the jurisdictional immunity of a foreign 
state); 1608 (service of process; time to answer; default judgments). — 
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on the one hand,” or an agency or instrumentality of a fozeign state on 
the other.” In either instance the various forms of service established 
in the proposed new §1608 of Title 28 U.S.C. are expressly made subject to 
“existing and future international agreements to which the United States 
is a party.” 

The preferred mode of service under both regimes is by dslivery of the 
summons and complaint in a manner agreed upon by the pacties. Failing 
that, in the case of an agency or instrumentality, personal service should be 
made upon any officer, managing or general agent, or agent appointed or 
authorized by law to receive service of process in the United States. 

A further set of options follows. First, process, including a translation 
of the summons and complaint into the language of the foreign state, can 
be served as directed by an authority of the foreign state cr subdivision 
involved in response to a letter rogatory or request. Second, process, in- 
cluding a translation as above, can be sent “by any form of mail requiring 
a signed receipt’ by the clerk of court to the Foreign Mimster or other 
official in charge of foreign affairs (in the case of a state or subdivision) 
or to the agency or instrumentality itself. As an additional alternative in 
the case of agencies or instrumentalities, the court may direct service “con- 
sistent with the law of the place where service is to be made.” In using 
any of this second group of methods of service of process, the plaintiff 
must render service “reasonably calculated to give actual. notce”’—a quali- 
fication of the authorized methods of service which may lead courts to 
reappraise their efficacy. 

As a last resort, in the case of foreign states and their political subdi- 
visions, service may be made through diplomatic channels. Several restric- 
tions hedge about this method of service. Initially, the previcusly outlined 
methods must have been attempted and 60 days must have passed without 
proof of service. Further, one of the following three situations must exist: 
(i) The claim arises out of a nonimmune activity of a diplomatic or con- 
sular representative of the foreign state; (ii) the foreign state itself uses 
diplomatic channels for service upon the United States or any other for- 
eign country; or (iii) the foreign state has not previously notified the 
Secretary of State that it prefers that service not be made through diplo- 
matic channels.?* If the preconditions are met, the clerk of ccurt will send 
copies of the summons and complaint and translations thereof to the Secre- 
tary of State for transmittal to the foreign state by diplomatic note. 

Section 1608(c) sets forth the times at which service of process shall 
be deemed to have been made under each of the methods outlined in 
§1608(a) and (b). The foreign state, political subdivision, agency, or in- 
strumentality, like the U.S. Government, has 60 days thereafter to serve a 


21 See proposed §1608(a). 

22 Proposed §1608(b). This effectively incorporates the existing prcvisions of Feb. 
R. Cry. P. 4(d)(3) for service on foreign governmental agencies and instrumentalities. 

23 Proposed §1608(a)(3)(c) also provides in part that the Secretary of State “shall 
maintain and publish in the Federal Register a list of foreign states upoz which service 
may be made under subparagraphs (B) and (C) of this paragraph.” The Secretary’s 
list will be conclusive as to the existence of those two preconditions. Id. 
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responsive pleading.** As in the case of default judgments against the 
United States, no such judgment can be obtained against a defaulting for- 
eign governmental defendant “unless the claimant establishes his claim or 
right to-relief by evidence satisfactory to the court.” #5 

The new provisions for service of process differ significantly both from 
present practice and from the provisions of the 1973 bill. The prohibition 
in the new bill on prejudgment attachment ** forecloses the present cus- 
tomary method of bringing foreign governments into court. The 1973 
bill called for certified or registered mail service on the ambassador or chief 
of mission of the foreign state (or in the case of agencies or instrumental- 
ities, such service on an officer or agent authorized to receive service of 
process), followed by transmission of the summons and complaint through 
diplomatic channels.” Objections based on Article 22 of the Vienna Con- 
vention on Diplomatic Relations 7* led to the present revision. 

On the other hand, the bill gives wide scope for parties to insert special 
arrangements for service of process in their contracts with foreign govern- 
mental entities. Specific provisions for service of process can be incor- 
porated in such agreements. In the case of agencies or instrumentalities, 
state laws which designate, or compel such entities to appoint, agents for 
service of process 7° will also be of assistance to would-be litigants. The 
existence of such provisions should be checked by counsel drafting con- 
tracts and other agreements. 


B. Maintaining Suits 


As previously stated, proposed $1604 of the new legislation establishes 
the general rule that, “[s]ubject to existing and future international agree- 
ments to which the United States is a party, a foreign state shall be im- 
mune from the jurisdiction of the courts of the United States and of the 
States” except as otherwise provided in the exceptions set forth in the bill. 
In proposed $1604, the term “foreign state” includes political subdivisions 
of a foreign state and agencies and instrumentalities of such states and 
their subdivisions as defined in §1603(b). 


24 Proposed §1608(d). 25 Proposed §1608(e). 

26 Proposed §1609. 

27 §.566, 93d Cong., Ist Sess. (1973), proposed §1608 (service of process in- United 
States courts). 

28 Done, April 18, 1961, [1972] 23 UST 3227, TIAS No. 7502, 63 AJIL 875 (1969). 
According to the Section-by-Section Analysis accompanying H.R.11315, at 26: “Sub- 
sequent to the introduction of 8.566 and H.R.3493, 93d Cong., lst Sess., several for- 
eign governments brought to the attention of the Department of State that the drafters 
of the Vienna Convention had construed Article 22 as prohibiting the service of any 
process or writ, “even by post, within the premises of a diplomatic mission.’ The 
United States has formally acknowledged this view. See 71 Derr. Srarte BULL. 458- 
59 (1974). Service on an embassy by mail would be precluded under this [1975] bill.” 

29 See, e.g. N.Y. Bus. Corp, L. §§304(a), 305(b), 307, 6 N.Y. Consol. Laws 
§§304(a), 305(b), 307 (McKinney Supp. 1975) (service on authorized and unauthor- 
ized foreign corporations); N.Y. Ins. L. §§59, 59-a, 27 N.Y. Consol. Laws §$59, 59-a 
(McKinney Supp. 1975) (service on authorized and unauthorized insurance com- 
panies). Such state law provisions would: be enforced under proposed $1608(b)(2) 
absent a special service arrangement. 
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The general exceptions to the rule of immunity—waiver, commercial ac- 
tivity, certain expropriations, certain maritime actions and certain non- 
commercial torts—are contained in §1605 of the bill. Two further (and 
somewhat more limited) exceptions, with respect to public debt (§16086) 
and counterclaims ($1607), will be separately noted. 

Waivers: Proposed §1605(a)(1) provides that a foreign state shall not 
be immune in any case: 


(1) in which the foreign state has waived its immunity either explicit] 
or by implication, notwithstanding any withdrawal of the waiver which 
the foreign state may purport to effect except in accordance with the 
terms of the waiver. 


The waiver provision is unexceptionable and serves an evident underlying 
purpose of the legislation—to foster both general (intergovernmental) and 
specific (contractual) agreements which will dispose of questions of sov- 
ereign immunity without the necessity of recourse to the statute itself. The 
law of implicit waiver, touched on briefly in the bill’s Section-by-Section 
Analysis, remains unsettled, but that is a problem which is probably 
beyond the scope of complete resolution by legislation. 

Commercial activity: The most important area of restriction of sovereign 
immunity is covered by §1605(a}(2). This subsection removes the cloak 
of immunity from foreign governmental commercial activity carried on in - 
the United States, from acts in the United States in connection with com- 
mercial activity carried on elsewhere, and from acts outside the United 
States in connection with commercial activity elsewhere which have a 
direct effect in the United States. 

“Commercial activity” is defmed in proposed §1603(d) as “either a regu- 
lar course of commercial conduct or a particular commercial transaction or 
act.” Section 1603(b) further provides that “[t]he commercial character 
of an activity shall be determined ty reference to the nature of the course . 
of conduct or particular transaction or act, rather than by reference to its 
purpose.” Thus, the jurisdiction of U.S. courts over foreign states in com- 
mercial cases would approximate the jurisdiction provided by domestic 
Jong-arm statutes.*1 

The new legislation codifies an epproach based on the “nature” of the 
act rather than its “purpose” in determining the existence vel non of com- 
mercial activity and hence of immunity. While commentators on the pre- 
vious version of the bill criticized this approach as difficult to apply on a 


80 Section-by-Section Analysis, supra note 15, at 11-13. Examples of implicit 
waivers include agreements to arbitrate, inclusion of choice-of-law clauses in contracts, 
and the filing of responsive pleadings without raising the sovereign immunity defense. 
Id. at 12. 

81 This scope of jurisdiction is reinforced by proposed §1603(e), newly added to 
the revised bill, which separately defines “commercial activity carried on in the United 
States by a foreign state” (see §1605(a)(2)) te mean “commercial activity carried 
on by such foreign state and having substantial contact with the United States.” (em- 
. phasis added.) 
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case-by-case basis,®? it is submitted that the addition of §1603(e), de- 
fining commercial activity in terms of “substantial contacts,” as well as the 
examples used in the Section-by-Section Analysis of the bill ** (which will 
presumably become part of the legislative history of the Act), leave the 
way open for the courts to give a liberal interpretation to the commercial 
activity exception and to cast the net of jurisdiction widely. 

Illegal expropriations: Proposed §1605(a)(3) would establish an ex- 
ception to the rule of sovereign immunity in cases in which expropria- 
tion violates international law, and in which either (1) the property taken, 
or property exchanged for it, is in the United States, or (2) such property 
or exchanged property is “owned or operated” by a foreign state’s agency 
or instrumentality which is engaged in commercial activity in the United 
States. 

Estate, gift, and immovable property: Proposed §1605(a)(4) deals with 
relatively noncontroversial areas. Immunity is denied in cases involving 
rights to immovable property (real estate) situated in the United States or 
involving “rights in property situated in the United States acquired by 
succession or gift.” This provision is consistent with both traditional and 
restrictive views of sovereign immunity as set forth in the Tate letter.* 

Torts not arising from commercial activities: Section 1605(a)(5) of the 
proposed legislation provides for an exception to sovereign immunity in 
actions for recovery of monetary damages arising from personal injury, 
death, or property damage “occurring in the United States and caused 
by the tortious act or omission” of the foreign state or its officials or em- 
ployees acting within the scope of their office or employment. In practice, 
this will apply principally to motor vehicle accidents. The exception does 
not apply to claims arising from performance or nonperformance of a dis- 
cretionary function, regardless of abuse of discretion, or to claims arising 
from such torts as malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contract rights. Under 
§1605(c), the foreign state will not be liable in tort cases either for in- 
terest prior to judgment or for punitive damages.*® 

Maritime liens: Proposed §1605(b) deals with maritime liens. The ef- 
fect of the provision is to deny immunity to a foreign state in a suit 


82 See Sklaver, supra note 14, at 410-12; Comment, The Impact of 8.566, supra 
note 14, at 184-86. See also Comment, The Jurisdicticnal Immunity of Foreign Sot- 
ereigns, 63 Yare L.J. 1148 (1954). 

83 Section-by-Section Analysis, supra note 15 at 8-10 (discussing proposed §1603(d), 
(e)), which cites as examples of “commercial activity” “a foreign government’s sale 
of a service or a product, its leasing of property, its borrowing of money, its employ- 
ment or engagement of laborers, clerical staff or public relations or marketing agents, 
or its investment in a security of an American corporation... .” Id, at 9. For a 
recent case similarly applying a liberal interpretation under current law, see ADM 
Milling Co. v. Bolivia, C.A. No. 75-946 (D.D.C. Aug. 8, 1975), 14 ILM 1279 (1975). 

84 Supra note 6. 

85 These two exceptions- -to-the-exception parallel those with respect to which the 
U.S. Government is immune under the Federal Tort Claims Act, 28 U.S.C. $§2671~ 
2680 (1970). See 28 U.S.C. §2680(a), Ch). 

36 But see proposed 1605{c), second subparagraph. 
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broaght to enforce a maritime lien against the foreign state’s vessel or 
cargo if the lien is based upon the commercial activity of the foreign state 
invclved. Notice of the suit is to be given through service of a copy of 
the summons and complaint on the person (or his agent) having possession 
of tae liened vessel or cargo. Notice to the foreign state pursuant to the 
provisions of §1608 must be begun within ten days of service of process. 
The suit thereafter proceeds as an in personam claim against the foreign 
state, for an amount not greater than the value of the vessel or cargo at 
the time of the notice.* 

Pı blic debt claims: Section 1606 əf the bill carves out a limited excep- 
tion to the immunity exceptions in §1605. With respect to the public debt 
of a foreign state (but not of its political subdivision, agency, or instru- 
mentality ), where such debt was “incurred for general governmental pur- 
pose:,” the foreign state shall be immune from the jurisdiction of U.S. 
cours unless it has explicitly waived such immunity or if the cause of 
action arises under the various statates administered by the U.S. Secur- 
ities and Exchange Commission.** 

A comewhat similar provision in the earlier version of the legislation was 
criticized by at least one commentator.® With deference, it is submitted 
that this provision may not have much practical effect in the American 
context. Small investors will be protected by the umbrella of the Securities 
Acts; large investors have the leverage to obtain explicit waivers. 

Co-4nterclaims: Proposed §1607 codifies current practice with respect to 
counterclaims. First, counterclaims are to be accorded the same treatment 
with -espect to the exceptions to jur-sdictional immunity set forth in pro- 
posec §§1605 and 1606 as would claims in separate actions. Next, there 
is no immunity with respect to a counterclaim “arising out of the trans- 
actior. or occurrence that is the subject matter of the claim of the foreign 
state, a provision which echoes the language of Rule 18(a) of the Fed- 
eral Rules of Civil Procedure. Finally, “to the extent that the counter- 
claim does not seek relief exceeding in amount or differing in kind from 
that sought by the foreign state,” immunity will not apply. This last pro- 
vision of course, reflects the holding of National City Bank v. Republic of 
China. 


87 Proposed §1605(b). 46 U.S.C. §§741 et seq. (1970) provide for similar in per- 
sonam actions in maritime lien suits against the United States. 

38 Se2 Section-by-Section Analysis, supra note 15, at 19-20. The Analysis makes 
clear that, in cases involving borrowing by a foreign central bank for general govern- 
mental purposes, immunity under §1606(b) would apply only to the obligations of the 
foreign government and not to these of the central bank itself. Id. at 19. Unfortu- 
nately, he Section-by-Section Analysis gives no example or other clear guidance respect- 
ing the meaning of the term “debt obligations mcurred for general governmental pur- 
poses.” Thus, it is not clear, for example, whether immunity would apply under 
§1606(k) in a case involving foreign debt incurred by a developing country for the | 
purchas2 of railroad equipment to ship that country’s principal mineral export from the 
mining ‘ite to an ocean port. 

39 De aume, supra note 14. 40 348 U.S. 356 (1955). 
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C. Attachment and Enforcement of Judgments 


H.R.11315 would: have the greatest immediate practical impact in the 
area of attachment and execution. Proposed §1609 provides for the im- 
munity of foreign states (including political subdivisions, agencies, and 
_instrumentalities ) from both attachment and execution, except as otherwise 
provided in §1610, In keeping with the bill’s emphasis on the effectuation 
of present and future international agreements, the immunity provided for 
in $1609 is expressly made subject to such agreements.“ 

The exceptions. provided for in §1610(a) and (b) as to postjudgment 
execution or “attachment in aid of execution” are consistent with the ex- 
ceptions to immunity established elsewhere in the proposed legislation. 
After a reasonable time following entry of judgment or the giving of 
notice as provided in §1608(e), postjudgment execution will be permitted 
if the foreign state has explicitly or implicitly waived its immunity; if the 
property is or was used for a commercial activity on which the claim is 
based; if execution “relates to a judgment establishing rights in property” 
taken (or exchanged for property taken) in violation of international law; 
if execution relates to a judgment establishing rights in property acquired 
by succession or gift, or in immovable property (except diplomatic or 
consular property); or if the property consists of proceeds or other pay- 
ments under a liability or casualty policy covering claims merged into 
the judgment. 

Additionally, in the case of property of an agency or instrumentality of 
a foreign state engaged in commercial activity in the United States, post- 
judgment execution can be levied pursuant to §1610(b) on the basis of 
the agency or instrumentality’s own waiver or if the judgment against the 
agency or instrumentality relates to a commercial, expropriation, tort, or 
maritime claim as defined in §1605(a)(2), (3), or (5) or §1605(b), 
whether or not the property is or was used for the activity upon which the 
claim is based. 

Proposed §1610(d) provides for prejudgment attachment only if the 
foreign state has explicitly waived its immunity and the purpose of the 
attachment is to secure satisfaction of a judgment and not to obtain juris- 
diction. : 

Finally, §1611 carves out exceptions to the exceptions where execution 
is permitted under §1610, and renders altogether immune from execution 


41 One such agreement would be the Convention on the Recognition and Enforce- 
ment of Foreign Arbitration Awards, done June 10, 1958, [1970] 21 UST 2517, TIAS 
No. 6997, 53 AJIL 420 (1959). The enforcement of arbitration awards, arising out 
of legal relationships which are considered commercial under U.S. Iaw, is provided for 
(on a basis of reciprocity with other signatories of the Convention) by 9 U.S.C. §§201- 
208 (1970). Within three years after any award covered by the Convention, any 
party to the arbitration may move for the enforcement of the award against any other 
party in any court having jurisdiction. §207. See Island Territory of Curacao v. 
Solitron Devices, Inc., 356 F.Supp. 1 (S.D.N.Y. 1973), cfd, 489 F.2d 1313 (2d Cir. 
1973), cert. denied, 416 U.S. 986 (1974). 
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(i) property belonging to international organizations designated by the 
President under the International.Organizations Immunity Act; 42 (ii) for- 
eign central bank funds held for the bank’s own account (subject to ex- 
plicit waiver by the bank or its parent foreign government); and (iii) 
property of a military character or under the control of a military or de- 
fense agency. 

The limitations on attachment io secure jurisdiction are not of great 
conzern, in the light of the detailed provisions on service of process in 
§1608. What is more worth review is that the new legislaticn, in the ab- 
sence of an explicit waiver, deprives litigants of rights ** of protective 
attachment to prevent the flight of foreign assets from the jurisdiction of 
the court or even their trarsfer to a separate legal entity within the juris- 
diction. This limitation may undercut the new provisions allowing execu- 
tion on judgments. Aside from the fact that the Department of State has 
officially countenanced attachment of foreign government commercial prop- 
erty for purposes other than execution since 1959,** and that such protec- 
tive measures appear available under the typical waiver of immunity 
clauses in numerous treaties of friendship, commerce, and navigation,‘ 
the prohibition on prejudgment attachment may establish a poor bargain- 
ing strategy for the future. If anything, it would appear wise not to aban- 
don protective attachment before concluding those international agreements 
on immunity to which the bill refers. 


SOME AREAS REQUIRING CLARIFICATION 


The State—Justice proposal is the most comprehensive of the national 
and international measures to date addressing the problems of foreign 
sove-eign immunity. Yet even its provisions contain some ambiguities and 
gaps that could later become significant. 

Fcr example, the provision in proposed §1604, stating that the bils 
rules of restrictive sovereign immunity are “subject to existing and future 
international agreements to which the United States is a party,” contains 
latent ambiguities. The United States is party to numerous treaties of 
friendship, commerce, and navigation which incorporate the principle of 
restrictive immunity with respect to government agencies anc instrumen- 


42 29, U.S.C. §§288 et seq. (1970). 

48 Sze, e.g, N.Y. C.P.L.R. §6201, 7B N.Y. Consol. Laws §6201 (McKinney Supp. 
1975) (attachment for purposes of security). This concern about loss of protective 
attachment has been raised previously in commentary on the 1973 State—Justice 
bill. Note, Sovereign Immunity: Proposed Statutory Elimination of State Department 
Role, supra note 14, at 164. 

44 Sze Section-by-Section Analysis, supra note 15, at 27. See, e.g., Letter from Legal 
Adviser to Attorney General in ‘Weilamann v. Chase Manhattan Bank, 21 Mise. 2d 
1086, 192 N.Y.S. 2d 469 (Sup. Ct. 1959), quoted in 6 M. WimrreMaAN, supra note 12, 
at 70¢-14 (1968). See also Stephen v. Zivnostenska Banka, 15 App. Div. 2d 111, 
222 N.Y.S. 2d 128 (1961), afd, 12 N.Y.S. 2d 781, 186 N.E. 2d 676 (1962). 

45 See notes 46 and 47, infra. 
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talities engaged in commercial activities in the other state's territories.** 
A question would seem to exist whether, for example, the new bill ap- 
plies where it goes beyond the provisions of such treaties, or whether a 
principle of inclusio unius, exclusio alterum should be recognized with re- 
spect to such agreements. Alternatively, should the new legislation be re- 
garded as interpretive of existing (and future) treaty provisions? 

An illustration of this problem can be cited in the context of the pro- 
visions in treaties between the United States and Japan or Germany.*7 
These treaties provide for restrictive sovereign immunity as to “corpora- 
tions, associations, and government agencies and instrumentalities” engaged 
in commercial activities. Are governments or political subdivisions en- 
gaged in commercial activity thereby granted immunity, despite the new 
law, by virtue of the lack of reference to them in the treaty clauses? Al- 
ternatively, if their immunity is restricted by the terms of the statute, are 
they subject to execution of judgment as are the entities listed in the treaty? 
The possibility for anomalous results remains, as does the necessity for 
further Department of State intervention in difficult cases if these prob- 
lems are not resolved by the legislation. 

In connection with suits or enforcement of judgments. arising out of the 
provisions on foreign takings in §1605(a) (3), the statement in the Section- 
by-Section Analysis that “[sJince . . . this section deals solely with issues 
of immunity, it in no way affects existing law on the extent to which, if at 
all, the ‘act of state’ doctrine may be applicable” #* seems bound to foster 


48 See Sester, The Immunity Waiver For State-Controlled Business Enterprises in 
United States Commercial Treaties, 1961 Proc. ASIL 89. See also Treaty of Friendship, 
Commerce and Navigation with Italy, Feb. 2, 1948, 63 Stat. 2255 (1949), TIAS No. 
1965 (effective July 26, 1949); Treaty of Friendship, Commerce and Navigation with 
Ireland, Jan. 21, 1950, [1950] 1 UST 785, TIAS No. 2155 (effective September 14, 
1950); Treaty of Friendship, Commerce and Navigation with Israel, Aug. 23, 1951, 
[1954] 5 UST 550, TIAS No. 2948 (effective April 3, 1954); Treaty of Friendship, 
Commerce and Navigation with Denmark, Oct. 1, 1951, [1951] 12 UST 908, TIAS 
No. 4797 (effective July 30, 1961); Treaty of Friendship, Commerce and Navigation 
with Japan, April 2, 1953, [1953] 4 UST 2063, TIAS No. 2863 (effective Oct. 30, 
1953); Treaty of Friendship, Commerce and Navigation with the Federal Republic 
of Germany, Oct. 29, 1954, [1956] 7 UST 1839, TIAS No. 3593 (effective July 14, 
1956); Treaty of Amity, Economic Relations, and Consular Rights with Iran, [1957] 
8 UST 899, TIAS No. 3853 (effective June 16, 1957); Treaty of Friendship, Commerce 
and Navigation with Nicaragua, Jan. 21, 1956, [1959] 9 UST 449, TIAS No. 4024 
(effective May 24, 1958); Treaty of Friendship, Commerce and Navigation with The 
Netherlands, Mar. 27, 1956, [1957] 8 UST 2043, TIAS No. 3942 (effective Dec. 5, 
1957). 

47 Treaty of Friendship, Commerce and Navigation with Japan, supra note 46, Art. 
XVII, para. 2; Treaty of Friendship, Commerce and Navigation with the Federal Re- 
public of Germany, supra note 46, Art. XVII, para. 2. The relevant language reads: 

No enterprise of either Party, including corporations, associations and government 
agencies and instrumentalities, which is publicly owned or controlled shall, if it 
engages in commercial, industrial, shipping or other business activities within 
the territories of the other Party, claim or enjoy, either for itself or its property, 


immunity therein from taxation, suit, execution of judgment, or other liability to 
which privately owned and controlled enterprises are subject therein. 


48 See Section-by-Section Analysis, supra note 15, at 14~15. 
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litigation. The act of state doctrine, a court-shaped policy of judicial re- 
straint designed to avoid the possible embarrassment to the nation’s for- 
eign relations involved in passing on the validity of foreign governmental 
acts,*® is a policy on which the courts have on occasion shown deference 
to the views of the Congress and the Department of State.5° With respect 
to the first part of the provision on foreign takings in §1605(a)(3), deal- 
ing with expropriated property or the proceeds thereof in the United States, 
Congress has already clarified its intent as to the handling of the act of 
state doctrine in the “Sabbatino” amendment." With respect to the sec- 
ond half of the provision, where a governmental agency or instrumentality 
which owns or operates expropriated property engages in commercial ac- 
tivity in the United States, it seems premature of the authors of the Sec- 
tion-by-Section Analysis to sugzest that Congress would not intend to lift 
the act of state barrier to such litigation to the same extent, i.e., in the 
absence of an express representation by the Executive that court review 
of the expropriatory action would be harmful to the foreign policy inter- 
ests of the United States. The interjection of the phrase “if at all” in the 
reference to application of the act of state doctrine permits the more rea- 
sonable interpretation that Congress, by enacting §1605(a)(3), would wish 
to remove both the sovereign immunity and act of state barriers to suit 
against governmental agencies owning or operating property taken in vio- 
lation of international law, especially in light of the recently stated views 
of the Department of State on the matter in the amicus brief of the United 
States in the Dunhill case. 

It would also seem desirable to confirm in the legislative history of 
§1605(a)(3) that American courts in applying international law to litiga- 


49 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398 (1964); First National City 
Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972). 

50 Deference to directions from Congress was shown in the application of the “Sab- 
batino Amendment” to the Sabbatino case on remand, Banco Nacional de Cuba v. 
Farr, 383 F.2d 166 (2d Cir. 1967); deference to the Executive Branea was endorsed 
by at least three Justices in First National City Bank v. Banco Nacional de Cuba, 406 
U.S. 759 (1972), although apparently rejected by a majority of the Court in that case. 
Id. at 776-77. The views of the Supreme Court in this area are rendered uncertain 
by its request in the Dunhill case (Alfred Dunhill of London, Inc. v. Republic of 
Cuba, No. 73-1288, —-- U.S. ——, 95 5. Ct. 2624 (1975), for argument on whether the 
Sabbatino decision should be reconsidered. ` 

5192 U.S.C. §2370(e)(2) (1970). 

52 In a letter appended to the Solic-tor General’s amicus brief to the Supreme Court 
in the Dunhill case, the Legal Advise? of the Department of State has taken the posi- 
tion that “foreign relations considerations do not require application of the act of 
state doctrine to bar adjudications under international law.” Brief for the United States 
at 47. He further states: 

In general the Department’s experience provides little support for a presumption 
that adjudication of acts of foreign states in accordance with relevant principles 
of international law would embazrass the conduct of foreign policy. Thus, it is 
our view that if the court should decide to overrule the holding in Sabbatino so 
that acts of state would thereafter be subject to adjudication in American courts 
under international law, we would not anticipate embarrassment to the conduct 
of the foreign policy of the Unitec States. 


Id. at 49. 
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tion concerning foreign takings are not to be guided by some of the pro- 
nouncements concerning a “New International Economic Order” in resolu- 
tions of the UN General Assembly, such as the Charter of Economic Rights 
and Duties of States.°* It is highly likely that some foreign governments 
which reject the application of international law standards to such takings 
will seek to draw U.S. courts into review of UN declarations which the 
United States has rejected and which do not have the force of law. The 
Section-by-Section Analysis indicates clearly that, in the U.S. view, there 
is international law applicable to foreign expropriations which U.S. courts 
may apply.*+ 

One matter that should be put to rest in the coming hearings on the 
State-Justice proposal is the possibility that the Department of State may 
still in the future wish to give guidance to the courts on sovereign im- 
munity issues. Apart from guidance on such factual issues as what is the 
recognized or de facto government of a foreign territory, or whether (with 
respect to service of process under §1608(a)(3)(B)) a foreign government 
uses diplomatic channels for service upon the United States or any other 
foreign state, it would seem wise for the Department to avoid giving any. 
invitation to counsel representing foreign governments to seek intervention 
by the Department in sovereign immunity questions in the future. If the 
Department were to relapse into such a posture, it would create uncer- 
tainty as to whether courts would ‘be free to continue to apply the new 
law as they read it, regardless of the Department’s interpretations, as well 
as a renewed prospect of making bad law in hard cases. 


CONCLUSION 


The State-Justice revised bill is useful and needed legislation. It will 
contribute to fairer and more consistent treatment of the rights of U.S. 
parties who do business with foreign governments and governmental en- 
tities. It will help depoliticize litigation involving foreign government 
commercial activities by leaving delineation of any applicable immunities 
to the courts in accordance with a statute. It will give greater predicta- 
bility and enforceability to the contractual undertakings of governments 
and governmental entities with private parties. It will clarify the basic 
legal policies invoked in the Tate letter and, at the same time, cut through 
the subsequent gloss of conflicting cases that has built up in the inter- 
vening twenty-three years. The bill is now ready for congressional review ` 
and action, which can include the clarifications suggested. 

In the interim, the Department of State should indicate whether, prior to 
enactment, it will apply the policies espoused in the bill in so far as possi- 
ble. For the longer term, parties can promote results akin to those endorsed 
in the bill in their own contractual arrangements by comprehensive waiver 


53 A/RES/3281 (XXIX), Dec. 12, 1974; 69 AJIL 484 (1975); 14 ILM 251 (1975). 

54 See Section-by-Section Analysis, supra note 15, at 14. 

55 See Hearings at 15. See also Comment, The Impact of 8.566, supra note 14, at 
203, n. 147, 
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causes and by special arrangements for service. Trade associations and 
bar groups may find it useful to develop standard provisions of this nature 
e-en now. 

If the Judiciary Committees cf the House and Senate, to which the State- 
Justice bill will be referred, sesk an overall context into which to fit this 
scmewhat technical legislation, they are directed by the bill’s transmittal 
lecter tc its purposes: ** “to facilitate and depoliticize litigation against for- 
eizn states and to minimize irritations in foreign relations arising out of 
such litigation.” Yet even this may describe the bill’s role too narrowly. 
More broadly, the bill is analogous in the international field to the con- 
structive steps taken over the years in national legislation to limit the sov- 
erzign immunity of the federal government and to provide more adequate 
remedies for private parties in their dealings with the state.” 

The international application of the legislation, however, provides a fur- 
ther dimension. At a time when the ability to evolve new international 
law is viewed with considerakle doubt, enactment of the State—Justice 
proposal will be a weighty factor in helping build international consensus 
in support of the restrictive theory of sovereign immunity beyond ** the 
point reached in the 1972 European Convention, other intemational texts, 
anid the recent decisions of the Constitutional Court in Germany and the 
Judicial Committee of the Privy Council in the United Kinzdom.*® To- 
gether, these developments open the possibility of a new articulation of 
a cetailed and effective application of the restrictive approaca to sovereign 
immunity, possibly leading to a convention on the subject sponsored by the 
Orzanizetion for Economic Cooperation and Development or to a treaty 
drefted by the International Law Commission. 

although the State-Justice proposal is technical and may not affect 
great numbers of litigants, it builds on a long-term principle of great im- 
portance, that the ability of American courts to determine and apply inter- 
national law through the domestic judicial system should be strengthened.” 
The State—Justice proposal merits the support of all those seeking to foster 
the codification and development of international law. 


5€ Transmittal letters accompanying 1975 bill to President of the Senete and Speaker 
of tae House from Robert S. Ingersoll, Deputy Secretary of State, and Harold R. Tyler, 
Jr., Deputy Attorney General. 15 ILM 88 (1976). 

57 See, e.g., Federal Tort Claims Act, 28 U.S.C. §§2671 et seq. 

5€ The State—Justice proposal breaks new ground in its limitation on state immunity 
fror execution of judgments. Article 26, an optional provision in the 1972 European 
Con7ention, permits execution only or: assets used exclusively in connection with the 
activity from which the claim arose. 

59 See notes 11-13, supra. See also Asian-African Legal Consultative Committee, 
3d Sss. (Colombo, 1960). 

60 From Thomas Jefferson (“[T]he law of nations makes an integral part . . . of 
the -aws of the land,” quoted in 1 J. MOORE, INTERNATIONAL Law Dicesr §2 at 10 
(19C6)), to Justice Gray, in The Paquete Habafia v. The Lola, 175 U.S. 677, 700 
(19C0) (“International Law is part of our Jaw, and must be ascertained and adminis- 
terec by the courts of justice of appropriate jurisdiction. . . .”), U.S. jurists have as- 
signed domestic courts a primary role in determining and applying international law. 
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ANNEX 


94712 CONGRESS, Ist SESSION 


H.R.11315 


In Toe HoUsE or REPRESENTATIVES 
DECEMBER 19, 1975 


Mr. RopIno (for himself and Mr. Hurcuinson) (by request) introduced the following 
bill; which was referred to the Committee on the Judiciary 


A BILL 


To define the jurisdiction of United States courts in suits against foreign 
states, the circumstances in which foreign states are immune from suit 
and in which execution may not be levied on their property, and for 
other purposes. 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That this Act may be cited as the. 
“Foreign Sovereign Immunities Act of 1975.” 


Sec. 2.(a) That chapter 85 of title 28, United States Code, is amended 
by inserting immediately before section 1331 the following new section: 


“$1330. Actions against foreign states 
“(a) The district courts shall have original jurisdiction without re- 
ard to amount in controversy of any nonjury civil action against a 
oreign state as defined in section 1603(a) of this title as to any claim 
for relief in personam with respect to which the foreign state is not 
entitled to immunity either under sections 1605-1607 of this title or 
under any applicable international agreement. 

“(b) Personal jurisdiction over a foreign state shall exist as to every 
claim for relief over which the district courts have jurisdiction under 
subsection (a) where service of process has been made under section 
1608 of this title. 

“(c) For purposes of subsection (b), an appearance by a foreign 
state does not confer personal jurisdiction with respect to any claim 
for relief not arising out of any transaction or occurrence enumerated 
in sections 1605-1607 of this title.” 


(b) By inserting in the chapter analysis of that chapter before— 


“1331. Federal question; amount in controversy; costs.” 


the following new item: 


“1330. Actions against foreign states.” 


Sec. 3. That section 1332 of title 28, United States Code, is amended by 
striking subsections (a)(2) and (3) and substituting in their place the 
following: 


“(2) citizens of a State and citizens or subjects of a foreign state; 
“(3) citizens of different States and in which citizens or subjects of 
a foreign state are additional parties; and 

“(4) a foreign state, defined in section 1603(a) of this title, as plain- 
tiff and citizens of a State or of different States.” 
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Sec. 4.(a) That title 28, United States Code, is amended by inserting 
after chapter 95 the following new chapter: 


“CHAPTER 97.— JURISDICTIONAL IMMUNITIES OF FOREIGN STATES 


“Sec. 

“1602. Findings and declaration of purpose. 

“1603. Definitions. 

“1604. Immunity of a foreign state from jurisdiction. 

“1605. General exceptions to the jurisdictional immunity of a foreign state. 
“1606. Claims involving the public debt. 

“1607. Counterclaims. 

“1608. Service of process; time to answer; default. 

“1609. Immunity from attachment and execution of property of a foreign state. 
“1610. Exceptions to the immunity from attachment or execution. 

“1611. Certain types of property immune from execution. 


“$1602. Findings and declaration of purpose 

“The Congress finds that the determination by United States courts 
of the claims of foreign states to immunity from the jurisdiction of 
such courts ‘would serve the interests of justice and would protect the 
rights of both foreign states end litigants in United States courts. Un- 
der international law, states are not immune from the jurisdiction of 
foreign courts insofar as their commercial activities are concerned, and 
their commercial property may be levied upon for the satisfaction of 
judgments rendered against them in connection with their commercial 
activities. Claims of foreign states to immunity should henceforth be 
decided by courts of the United States and of the States in conformity 
with the principles set forth in this chapter. 


“$1603. Definitions 

“For purposes of this chapter— 

“(a) A ‘foreign state’, except as used in sections 16C6 and 1608 of 
this title, includes a political subdivision of a foreign state or an agency 
or instrumentality of a foreign state as defined in subsection (b). 

“(b) An ‘agency and instrumentality of a foreign stete’ means any 
entity 





“(1) which is a separate legal person, corporate or otherwise, and 

“(2) which is an organ of a foreign state or political subdivision 
thereof, or a majority of whose shares or other ownership interest is 
owned by a foreign state or political subdivision thereof, and 

“(3) which is neither a citizen of a State of the United States as 
defined in sections 1332(c} and (d) of this title, nor created under 
the laws of any third country. 


“(c) The ‘United States’ includes all territory and waters, continental 
or insular, subject to the jurisciction of the United States. 

“(d) A ‘commercial activity’ means either a regular course of com- 
mercial conduct or a particular commercial transaction or act. The 
commercial character of ar activity shall be determined by reference 
to the nature of the course of conduct or particular transaction or act, 
rather than by reference to its purpose. 

“(e) A ‘commercial activity carried on in the United States by a 
foreign state’ means commercial activity carried on by such state and 
having substantial contact with the United States. 


“$1604. Immunity of a foreign state from jurisdiction 
“Subject to existing and future international agreements to which 
the United States is a party, a foreign state shall be immune from the 
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jurisdiction of the courts of the United States and of the States except 
as provided in sections 1605 to 1607 of this chapter. 


“$1605. General exceptions to the jurisdictional immunity of a foreign. 
state 

“(a) A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 


“(1) in which the foreign state has waived its immunity either 
explicitly or by implication, notwithstanding any withdrawal of the 
waiver which the foreign state may purport to effect except in ac- 
cordance with the terms of the waiver; 

“(2) in which the action is based upon a commercial activity car- 
ried on in the United States bv the foreign state; or upon an act per- 
formed in the United States in connection with a commercial activity 
of the foreign state elsewhere; or upon an act outside the territory of 
the United States in connection with a commercial activity of the 
foreign state elsewhere and that act causes a direct effect in the United 
States; 

“(3) in which rights in property taken in violation of international 
Jaw are in issue and that property or any property exchanged for such 
property is present in the United States in connection with a commer- 
cial activity carried on in the United States by the foreign state; or 
that property or any property exchanged for such property is owned 
or operated by an agency or instrumentality of the foreign state and 
that agency or instrumentality is engaged in a commercial activity in 
the United States; 

“(4) in which rights in property in the United States acquired by 
succession or gift or rights in immovable property situated in the 
United States are in issue; or 

“(5) not otherwise encompassed in paragraph (2) above, in which 
money damages are sought against a foreign state for personal injury 
or death, or damage to or loss of property, occurring in the United 
States and caused by the tortious act or omission of that foreign state 
or of any official or employee of that foreign state while acting within 
the scope of his office or employment; except this paragraph shall not 


apply to— 


“(A) any claim based upon the exercise or performance or the 
the failure to exercise or perform a discretionary function regardless 
of whether the discretion be abused, or 

“(B) any claim arising out of malicious prosecution, abuse of 
process, libel, slander, misrepresentation, deceit, or interference with 
contract rights. 


“(b) a foreign state shall not be immune from the jurisdiction of 
the courts of the United States in any case in which a suit in admiralty 
is brought to enforce a maritime lien against a vessel or cargo of the 
foreign state, which maritime lien is based upon a commercial activity 
of the foreign state; Provided, That— 


“(1) notice of the suit is given by service of a copy of the sum- 
mons and of the complaint to the person, or his agent, having posses- 
sion of the vesse] or cargo against which the maritime lien is asserted; 
but such notice shall not be deemed to have been served, nor may it 
thereafter be served, if the vessel or cargo is arrested pursuant to 
process obtained on behalf of the party bringing the suit—unless the 
party was unaware that the vessel or cargo of a foreign state was in- 
volved, in which event the service of process of arrest shall be deemed 
to constitute valid service of such notice; and 
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“(2) notice to the foreign state of the commencement of suit as 
provided in section 1608 of this title is initiated within ten days of 
the service of process as provided in subsection (b)(1) of this section. 


“Whenever notice is served under subsection (b)(1) of this section, 
the maritime lien shall thereafter be deemed to be an in personam 
claim against the foreign state which at that time owns the vessel or 
cargo involved: Provided, That a court may not award judgment 
against the foreign state in an amount greater than the value of the 
vessel or cargo upon which the maritime lien arose, such value to be 
determined as of the time notice is served under subsection (b)({1) 
of this section. 


“(c) As to any claim for relief with respect to which a foreign state 
is not entitled to immunity under this section or under section 1606 
or 1607 of this chapter, the foreign state shall be liable in the same 
manner and to the same extent as a private individual under like cir- 
cumstances; but a foreign state itself, as distinguished from a political 
subdivision thereof or from an agency or instrumentality of a foreign 
state, shall not be liable in tort for interest prior to judgment or for 
punitive damages; If, however, in any case wherein death was caused, 
the law of the place where the action or omission occurred provides, 
or has been construed to provide, for damages only punitive in nature, 
the foreign state shall be liable for actual or compersatory damages 
measured by the pecuniary injuries resulting from such death which 
were incurred by the persons for whose benefit the action was brought. 


“$1606. Claims involving the public debt 

“(a) For purposes of this section, a foreign state’ shall not include 
a political subdivision of a foreign state or an agency or instrumental- 
ity of a foreign state. | 
= “(b) Notwithstanding the provisions of section 1605 of this chapter, 
a foreign state shall be immune from the jurisdiction of the courts of 
the United States and af the States in any case relating to debt obliga- 
tions incurred for genera] governmental purposes unless— 


“(1) the foreign state has waived its immunity explicitly, notwith- 
standing any withdrawal of the waiver which the foreign state may 
purport to effect except in accordance with the terms of the waiver; or 

“(2) the case arises under provisions codified as sections 77a 
through 80b-21 of title 15, United States Code, as amended, or any 
other statute which may hereafter be administered by the United States 
Securities and Exchange Commission. 


“$1607. Counterclaims 

“In any action brought by a foreign state, or in whick a foreign state 
intervenes, in a court cf the United States or of a State, the foreign 
state shall not be acccrded immunity with respect to any counter- 
claim— 


“(a) for which a foreign state would not be entitled to immunity 
under sections 1605 and 1606 of this chapter had such claim been 
brought in a separate action against the foreign state; or 

“(b) arising out of the transaction or occurrence that is the subject 
matter of the claim of the foreign state; or 

“(c) to the extent that the counterclaim does not seek relief ex- 
ceeding in amount or differing in kind from that sought by the foreign 
state. 
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“§1608. Service of process; time to answer; default 
“Subject to existing and future international agreements to which 
the United States is a party— | 


“(a) service in the courts of the United States and of the States shall 
be made upon a foreign state or political subdivision of a foreign state: 


“(1) by delivering a copy of the summons and of the complaint 
in accordance with any special arrangement for service between the 
plaintiff and the foreign state or political subdivision; or 

“(2) if no special arrangement exists, and if service is reasonably 
calculated to give actual notice— 


“(A) by service of a copy of the summons and of the complaint, 
together with a translation into the official language of the foreign 
state, as directed by an authority of the foreign state or of the political 
subdivision in response to a letter rogatory or request, or 

“(B) by sending a copy of the summons and of the complaint, 
together with a translation into the official language of the foreign 
state, by any form of mail requiring a signed receipt, to be addressed 
and dispatched by the clerk of the court to the official in charge of 
the foreign affairs of the foreign state which is, or whose political sub- 
division is, named in the complaint; or 


“(3) if proof of service is not made within sixty days after service 
has been initiated under paragraph (1) or (2) of this subsection, and 


— 


“(A) the claim for relief arises out of an activity or act in the 
United States of a diplomatic or consular representative of the foreign 
state for which the foreign state is not immune from jurisdiction un- 
der section 1605 of this title, or 

“(B) the foreign state uses diplomatic channels for service upon 
the United States or any other foreign state, or 

“(C) the foreign state has not notified the Secretary of State 
prior to the institution of the proceeding in question that it prefers 
that service not be made through diplomatic channels, 


by sending two copies of the summons and of the complaint, together 
with a translation into the official language of the foreign state, by any 
form of mail requiring a signed receipt, to be addressed and dispatched 
by the clerk of the court, to the Secretary of State at Washington, 
District of Columbia, to the attention of the Director of Special Con- 
sular Services, and the Secretary shall send one copy through diplo- 
matic channels to the foreign state and shall send a certified copy of 
the diplomatic note to the clerk of the court in which the action is 
pending. The Secretary shall maintain and publish in the Federal 
Register a list of foreign states upon which service may be made un- 
der subparagraphs (B) and (C) of this paragraph, and such list shall 
be conclusive for purposes of subparagraphs (B) and (C); 


“(b) service in the courts of the United States and of the States 
shall be made upon an agency or instrumentality of a foreign state: 


“(1) by delivering a copy of the summons and of the complaint 
in accordance with any special arrangement for service between the 
plaintiff and the agency or instrumentality; or | 

“(2) if no special arrangement exists, by delivering a copy of the 
summons and of the complaint to an officer, a managing or general 
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agent or to any other agent authorized by appointment or by law to 
receive service of process in the United States; or 

“(3) if service cannot be made under paragraph (1) or (2) of 
this subsection, and if service is reasonably calculated to give actual 
notice— 


“(A) by service of a copy of the summons and of the complaint, 
together with a translation into the official language of the foreign 
state, as directed by an authority of the foreign state or of a political 
subdivision in response to a letter rogatory or request, or 

“(B) by sending a copy of the summons and of the complaint, 
together with a translation into the official language of the foreign 
state, by any form of mail requiring a signed receipt, to be addressed 
and dispatched by the clerk of the court to the agency or instrumen- 
tality to be served, or 

“(C) as directed by order of the court consistent with the law 
of the place where service is to be made; 


“(c) for the purposes of this section, service of process shall be 
deemed to have been made— 


“(1) in the case of subsections (a)(1) and (b)(1), when de- 
livered in accordance with the terms of the special arrangement; 

“(2) in the case of subsections (a)(2)(A) and (b}(3)(A), when 
delivered as directed by an authority of the foreign state or political 
subdivision; 

“(3) in the case of subsections (a)(2)(B) and (b)(3)(B), when 
received abroad by mail, as evidenced by the returned, signed receipt; 

“(4) in the case of subsection (b)(2), when delivered to an 
officer, managing or general agent or appointed agent in the United 
States; 

“(5) in the case of subsection (a)(3), when sent through diplo- 
matic channels, as evidenced by a certified copy of the diplomatic note 
of transmittal; 

“(6) in the case of subsection (b)(3)(C), when served as di- 
rected by order of the ccurt; 


“(d) in any action brought in a court of the United States or of a 
State, a foreign state, a political subdivision thereof, or an agency or 
instrumentality of a foreign state shall serve an answer or other respon- 
sive pleading to the complaint or to a cross-claim, or a reply to a coun- 
terclaim, within sixty days after the service of the pleading in which 
a claim is asserted; and 


“(e) no judgment by default shall be entered by -a court of the 
United States or of a State against a foreign state, a political subdi- 
vision thereof, or an agency or instrumentality of a foreign state, un- 
less the claimant establishes his claim or right to relief by evidence 
satisfactory to the court. A copy of any such default judgment shall 
be sent to the foreign state or political subdivision in the manner 
prescribed for service of process in this section. 


“$1609. Immunity from attachment and execution of property of a 
foreign state 

“Subject to existing and future international agreements to which 
the United States is a party, the property in the United States of a 
foreign state shall be immune from attachment and from execution ex- 
cept as provided in sections 1610 and 1611 of this chapter. 
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“§1610. Exceptions to the immunity from attachment or execution 
“(a) The property in the United States of a foreign state, as defined 
in section 1603(a) of this chapter, used for a commercial activity in 
the United States, shall not be immune from attachment in aid of 
execution, or from execution, upon a judgment entered by a court of 
the United States or of a State after the effective date of this Act, if— 


“(1) the foreign state has waived its immunity from attachment 
in aid of execution or from execution either explicitly or by implica- 
tion, notwithstanding any withdrawal of the waiver the foreign state 
may purport to effect except in accordance with the terms of the 
waiver, Or 

“(2) the property is or was used for the commercial activity upon 
which the claim is based, or 

“(3) the execution relates to a judgment establishing rights in 
property which has been taken in violation of international law or 
which has been exchanged for property taken in violation of interna- 
tional Jaw, or 

“(4) the execution relates to a judgment establishing rights in 
property— 

“(A) which is acquired by succession or gift, or : 

“(B) which is immovable and situated in the United States: 
Provided, That such property is not used for purposes of maintaining 
a diplomatic or consular mission or the residence of the Chief of such 
mission, or 


“(5) the property consists of any contractual obligation or any pro- 
ceeds from such a contractual obligation to indemnify or hold harm- 
less the foreign state or its employees under a policy of automobile or 
other liability or casualty insurance covering the claim which merged 
into the judgment. 


“(b) In addition to subsection (a), any property in the United States 
of an agency or instrumentality of a foreign state engaged in com- 
mercial activity in the United States shall not be immune from attach- 
ment in aid of execution, or from execution, upon a judgment entered 
by a court of the United States or of a State after the effective date 
of this Act, if— 


“(1) the agency or instrumentality has waived its immunity from 
attachment in aid of execution or from execution either explicitly or 
implicitly, notwithstanding any withdrawal of the waiver the agency 
or instrumentality may purport to effect except in accordance with 
the terms of the waiver, or 

“(2) the judgment relates to a claim for which the agency or in- 
strumentality is not immune by virtue of section 1605 (ay (2 ), (8), or 
(5), or 1605(b) of this chapter, regardless of whether the property 
is or was used for the activity upon which the claim is based. 


“(c) No attachment or execution referred to in subsections (a) and 
(b) of this section shall be permitted until the court has ordered such 
attachment and execution after having determined that a reasonable 
period of time has elapsed following the entry of judgment and the 
giving of any notice required under section 1608(e) of this chapter. 

“(d) The property of a foreign state, as defined in section 1603(a) 
of this chapter, used for a commercial activity in the United States, 
shall not be immune from attachment prior to the entry of judgment 
in any action brought in a court of the United States or of a State, or 
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prior to the elapse of the period of time provided in subsection (c) 
of this section, if— 


“(1) the foreign state has explicitly waived its immunity from 
attachment prior to judzment, notwithstanding any withdrawal of the 
waiver the foreign state may purport to effect except in accordance 
with the terms of the waiver, and 

. “(2) the purpose of the attachment is to secure satisfaction of a 
judgment that has been or may ultimately be entered against the for- 
eign state, and not to obtain jurisdiction. 


“$1611. Certain types of property immune from execution 

“(a) Notwithstanding the provisions of section 1610 of this chapter, 
the property of those organizations designated by the President as 
being entitled to enjoy the privileges, exemptions, and immunities 
provided by the International Organizations Immunities Act shall not 
be subject to attachment or any other judicial process impending (sic) 
the disbursement of funds to, or on the order of, a foreign state as the 
result of an action brought in the courts of the United States or of the 
States, 

“(b) Notwithstanding the provisions of section 1610 of this chapter, 
the property of a foreign state shall be immune from attachment and 
from execution, if— 


“(1) the property is that of a foreign central bank or monetary 
authority held for its own account, unless such bank or authority, or 
its parent foreign government, has explicitly waived its immunity from 
attachment in aid of execution, or from execution, notwithstanding any 
withdrawal of the waiver which the bank, authority or government 
may purport to effect except in accordance with the terms of the 
waiver; Or 

“(2.) the property is, or is intended to be, used in connection with 
a military activity and 


“(A) is of a military character, or 
“(B) is under the control of a military authority or defense 
agency.” 


‘b) That the analysis of “Parr IV.—Jurnispicrion aND VENUE’ of title 
28, United States Code, is amended by inserting after— 


“95. Customs Court.”, 


the following new item: 


“97. Jurisdictional Immunities of Foreign States.” 


Sec. 5. That section 1391 of title 28, United States Code, is amended 
by adding at the end thereof the following new subsection: 


“(f) A civil action against a foreign state as defined in section 
1603(a) of this title may be brought— 


“(1) in any judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or a substantial 
part of property that is the subject of the action is situated; 

“(2) in any judicial district in which the vessel or cargo of a for- 
eign vt is situated, if the claim is asserted under section 1605(b) of 
this title; 

“(3) in any judicial district in which the agency or instrumentality 
is licensed to do business or is doing business, if the action is brought 
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against an agency or instrumentality of a foreign state as defined in 
section 1603(b) of this title; or 

“(4) in the United Statės District Court for the District of Co- 
lumbia if the action is brought against a foreign state or political sub- 
division thereof. 


Sec. 6. That section 1441 of title 28, United States Code, is amended 
by adding at the end thereof the following new subsection: 


“(d) Any civil action brought in a State court against a foreign state 
as defined in section 1603(a) of this title may be removed by the for- 
eign state to the district court of the United States for the district and 
division embracing the place where such action is pending. Upon 
removal the action .shall be tried by the court without jury. Where 
removal is based upon this subsection, the time limitations of section 
1446(b) of this chapter may be enlarged at any time for cause shown.” 


Sec. 7. If any provision of this Act or the application thereof to any 
foreign state is held invalid, the invalidity does not affect other provisions 
or applications of the Act which can be given effect without the invalid 
provision or application, and to this end the provisions of this Act are 
severable. a : 


Sec. 8. This Act shall take effect ninety days after the date of its en- 
actment. 


NOTES AND COMMENTS 


SUPREMACY OF THE COMMUNIST PARTY OF THE SOVIET UNION 
7 RECOGNIZED IN INTERNATIONAL LAW? 


The Final Act of the Helsinki Conference on Security and Cooperation 
in Europe was signed on August 1, 1975 by “the High Representatives” of 
34 states, the Holy Sea, and the European Communities.t But a glance 
at the list of delegations to the Conference shows that only 31 states were 
represented by holders of state ofice. Three states—the USSR, the Ger- 
man Democratic Republic, and Poland—were represented by leaders of 
political: parties, and these signed the Final Act of Helsinki on behalf of 
the states dominated by their respective Communist parties. All these 
heeds of delegations came from member states of the Warsaw Pact. Only 
thrze member states of the Eastern bloc in Europe—Bulgaria, Czechoslo- 
valia, and Romania—were represented at this Conference by heads of 
staze. The Hungarian representative signed the Final Act in his capacity as 
the leader of a political party and as a member of a supreme organ of the 
stare. 

This somewhat unusual representation of states at an important confer- 
ence raises the question of the validity of obligations assumed by leaders 
of political parties on behalf of states dominated by those parties. The 
Firal Act of the Helsinki Conference may not be the most appropriate 
cortext in which to study this question, for it states that it does not affect 
“thəir [the parties] rights and obligations.” The Final Act of Helsinki is 
only a document stating political principles, and political principles are 
a legitimate interest of political leaders. But the phenomenon of formal 
representation of states by leaders of political parties is not a curiosity 
restricted to Helsinki. Since 1972, it has become more and more important 
in nelations between the United States of America and the Union of Soviet 
Socialist Republics. 


Treztymaking Power of the Communist Party in the International 
Praztice of the USSR 


S-alin, the General Secretary of the Communist party, was also from 
time to time head of state. All international agreements he signed men- 
tion only his state office. The first treaties in which something like the 
treatymaking power of the Communist party appear are int-abloc agree- 
merts from the Khrushchev era. For example, a letter of agreement with 
the German Democratic Republic on the renunciation of costs of station- 

1 For the complete text of the Final Act, see 73 Derr. State Burr. 323 (1975); 
14 ILM 1293 (1975). For the signatories and the text of the Declaration of Prin- 


ciples Guiding Relations between Participating States, see Official Documents, infra 
p. 4-7. For further comment on the Declaration, see supra p. 242. 
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ing troops of July 7, 1958* is signed by Khrushchev in his capacity as 
“First Secretary of the Central Committee of the CPSU and Chairman of 
the Council of Ministers of the USSR.” ‘The first treaty outside the bloc 
signed with reference to party functions alone dates from the Brezhnev 
era of today. . 

In May 1972 at the United States-Soviet Union summit conference in 
Moscow, former President Nixon signed inter alia three documents, which 
were signed on behalf of the USSR by Brezhnev, the General Secretary 
of the Central Committee of the Communist Party of the Soviet Union 
(CPSU). These were the Treaty on the Limitation of Anti-Ballistic Mis- 
sile Systems ? and the Interim Agreement on Certain Measures with respect 
to the Limitation of Strategic Offensive Arms with Protocol,* both signed 
on May 26, 1972. Other agreements were signed at the same conference 
by the President of the United States on the one hand and by the Chair- 
man of the Supreme Soviet ® or the Chairman of the Council of Minis- 
ters of the USSR € on the other. These provide no legal difficulty. 

The practice begun in 1972 was continued and expanded. Thus the 
President and the General Secretary of the Central Committee of the CPSU 
signed at the 1973 summit meeting an Agreement on Scientific and Tech- 
nical Cooperation in the Field of Peaceful Uses of Atomic Energy’ and 
an Agreement on the Prevention of Nuclear War.’ Other agreements were 
simultaneously signed by members of both governments.® Again at the 
1974 summit meeting in Moscow, the General Secretary signed the Long 
Term Agreement to Facilitate Economic, Industrial, and Technical Co- 
operation 1° and the Treaty on the Limitation of Underground Nuclear 
Weapon Tests with Protocol. On the same occasion two other agree- 
ments were signed, one with the Chairman of the Supreme Soviet? and 
the other with the Chairman of the Council of Ministers of the USSR.” 

A new summit meeting in Washington is planned for the conclusion of 
a second Strategic Arms Limitation Treaty by the President of the United 


2 Ministry of Foreign Affairs of the German Democratic Republic, Aussenpolitische 
Korrespondenz, July 21, 1958. 

323 UST 1439, TIAS No. 7650, 11 ILM 784 (1972). 

423 UST 3462, TIAS No. 7504, 11 ILM 791 (1972). 

5 Agreement concerning Cooperation in the Exploration and Use of Outer Space 
for Peaceful Purposes, signed at Moscow, May 24, 1972, 23 UST 867, TIAS No. 7347, 
11 ILM 766 (1972). | 

6 Agreement on Cooperation in the Field of Environmental Protection, signed at 
Moscow, May 23, 1972, 23 UST 845, TIAS No. 7345, 11 ILM 761 (1972). 

794 UST 1486; TIAS No. 7655, 12 ILM 905 (1973). | 

8 24 UST 1478, TIAS No. 7654, 67 AJIL 833 (1973), 12 ILM 896 (1973). 

9 E.g., Protocol on Questions Relating to the Expansion of Air Services, 24 UST 1506, 
TIAS No. 7658, 12 ILM 897 (1973). 

10 TIAS No. 7910, 13 ILM 901 (1974). 

11 71 DEPT. SratTe Buy, 216 (1974), 68 AJIL 805 (1974), 13 ILM 906 (1974). 

12 Agreement on Cooperation in the Field of Energy, signed June 28, 1974, TIAS 
No. 7899, 13 ILM 896 (1974). 

183 Agreement on Cooperation in the Field of Housing and Construction, signed June 
28, 1974, TIAS No. 7898, 13 ILM 892 (1974). 
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Stetes and General Secretary Brezhnev. The representation of the USSR 
by the General Secretary of the Ceatral Committee of the CPSU is thus seen 
to be concentrated in the field of disarmament and the prevention of nu- 
clear war. 


Treatymaking Power of the CPSU and International Law 
The classical view, as set forth by Vattel, is that: 


Treaties can be entered into by the ae State euthorities, by 
sovereigns, who contract in the name of the State . 


A sovereign who possesses full and absolute sovereigrty has doubt- 
less the right to treat in the name of the State which he represents, 
and agreements made by him bind the whole Nation . . . In the funda- 
mental laws of each State must be sought the location of the power 
of contracting validly in the name of the ‘State."4 


This traditional view of international law is codified in Articles 7 and 46 
of the Vienna Convention on the Law of Treaties of May 23, 1969.15 Un- 
dez that Convention, a state is Lound by a treaty if it is contracted by 
the head of state or government, the minister for foreign affairs, the head 
of a diplomatic mission or a delegation to an international conference or 
organization, a plenipotentiary, oz a person accepted in state practice as 
representing a state. Article 7, 2aragraph 1, of the Vienna Convention 
prevides: | 


A person is considered as representing a State for the purpose of 
adopting or authenticating the text of a treaty or for tae purpose of 
expressing the consent of the State to be bound by a treaty if: 


(b) it appears from the practice of the States concerned or from 
other circumstances that the:r intention was to consider that person 
as representing the State fcr such purposes and to dispense wae full 
powers. 


Tke same idea seems to be implizit in Article 8 of the drafc on State Re- 
sponsibility prepared by the International Law Commission.*® 

The new practice. of the USSR raises the question whether the General 
Sezretary of the Central Committee of the CPSU is internationally ac- 
centable as a representative of the USSR empowered to conclude treaties. 
THs question must also be consicered in light of Article 46, paragraph 1, 
of the Vienna Convention, which allows a state to invoke the invalidity of 
a xeaty concluded in violation cf its internal law if “that violation was 
menifest and concerned a rule of its internal law of fundamental impor- 
tamce.” Has there been any such violation of the internal law of the USSR 


= Le Drorr pes Gens ou PRINCIPES DE LA NATURELLE (1758), Book II, §154 
(C G. Fenwick trans. 1916). - 

5 Done at Vienna, May 23, 1969, JN Doc. A/Conf.39/27 (1969), 63 AJIL 875 
(1569). 
- =6See R. D: Kearney, The Twenty-Sixth Session of the International Law Commis- 
sio2, 69 AJIL 591, 603 (1975). 
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through the conclusion of treaties by the General e of the Central 
Committee of the Party? 

Article 14 of the Constitution of the USSR of 1936, in force today in its 
amended 1974 version, provides: 


The jurisdiction of the USSR, as represented by its supreme organs 
of State power and organs of State administration," covers 


(a ) the representation of the USSR in international relations, con- 
clusion... of treaties of the USSR with other States, 


(b) questions of war and peace. 


The international practice of the USSR has from the start followed the pro- 
cedure established by this Article. For more than half a century, Soviet 
practice reserved treatymaking power to formal state representatives. No 
Soviet writer on international law mentions any treatymaking power of 
leaders of a Communist party. Soviet writers repeat the rules as laid down 
in Article 7 of the Vienna Convention on the Law of Treaties. If Article 
14 of the Constitution of the USSR is a fundamental internal rule on the 
exercise of treatymaking power which has been neglected by Brezhnev 
in signing treaties, the question is posed whether the United States has 
accepted the General Secretary of the Central Committee of the CPSU 
as an Official entitled by practice to conclude treaties on behalf of the USSR. 


The Relevance of Article 14 of the Constitution of the USSR 


Article 14 of the Constituiton of the USSR provides the fundamental 
rule of that state on the exercise of the treatymaking power, but under the 
Soviet theory of state and law the Constitution may be amended informally. 
If the Supreme Soviet promulgates a law or an international agreement 
contrary to the Constitution by a two-thirds vote, the act becomes constitu- 
tional and formal amendment of the Constitution may come later. Mean- 
while, the Constitution is interpreted in the light of that law or agreement. 
Further, Brezhnev has reported to the Supreme Soviet on all of the agree- 
ments that have been mentioned above, and this body has given its approval 
in a form that may be compared to ratification. It is possible therefore to 
argue that since 1972 the Soviet Constitution has been amended de facto 
in that the General Secretary has become a legitimated representative of 
the USSR abroad. The USSR cannot now fall back on the principle of 
Article 46 of the Vienna Convention on the Law of Treaties to nullify the 
agreements. 

Nevertheless, one is entitled to be curious about the reasons for, and 
consequences of, the new practice. Already in the fifties, in the Khrushchev 
era, there were discussions in the USSR on the beginning of the withering 
away of the state, an idea going back to the early writings of Engels and 


17 The supreme agencies of state power and state administration are defined in 
Articles 30, 31, and 68 of the Constitution of the USSR as the Supreme Soviet of the 
USSR, the Presidium of the Supreme Soviet of the USSR, the Council of Ministers 
of the USSR, and the individual USSR ministries. 
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Lenin. P. S. Romashkin'* predicted that when the Soviet state had 
withered away, while leaving traditional states elsewhere in the world, the 
CPSU would exercise some of the necessary functions of the newly extinct 
state, especially in the field of foreign affairs. Such semi-anarchistic ideas 
have not, however, been discussed in the USSR for more than a decade, 
and it is unlikely that they motivate the new practice. A more fruitful 
approach may lie in an examination of the hypothesis that Brezhnev needs 
to identify himself with his widely respected policy of disarmament in 
order to retain power, especially when that policy may lead to limitation 
of arms by the United States. If this impression is correct, Soviet foreign 
policy would have a central function for Soviet domestic policy. 

There may be yet a different reason, namely the development of new 
forms of international relations. A tendency may be observed, beginning 
with the fall of the medieval empires, to distinguish between the state as a 
isubject in the international system and the persons acting on behalf of the 
states . This depersonalization of the international system has been an 
important instrument for minimizing and neutralizing the influence of a 
lawful change of persons or of revolutions in the international system. It 
has helped to reduce antipathy in international relations and to secure a 
stable peace for a long time. Nevertheless, there are today, in the form 
of summit conferences,” reminders of an even older system of a more in- 
dividualized “international” policy. The Brezhnev agreements are the 
results of summit meetings, of person-to-person diplomacy, often regarded 
as a more natural form of diplomacy. If this be the situation, the .agree- 
ments that have been mentioned might be interpreted as only person-to- 
person obligations of the individual signatories, having full validity only 
during the period the signatories retain power. 

Questions such as these relating to motivation are primarily the concern 
of political scientists. The international lawyer can only note that the 
Brezhnev agreements are not in full conformity with the artificial inter- 
national legal sytem of state representation developed since the nineteenth 
century, a system which remains the foundation of contemporary inter- 
national law. 


Consequences of the New International Practice in 
Terms of International Law 


Leaders of political parties are formal representatives of in-groups within 
the jurisdiction of a state; they are not state representatives. Therefore; po-’ 
litical parties normally cannot be subjects of international law. Political 
parties are under state jurisdiction; they are not sovereign. But there is one 
important exception, i.e., in-groups effectively striving for autonomous juris- 
diction. If they are successful belligerents or insurgents controlling a terri- 
tory, international law may recognize them. Such autonomous in-groups 


18 Novyi etap v razvitii sovetskogo gosudarstva, in SovETSKOJE GOSUDAFSTVO I PRAVO, 


No. 10 (1960). 
19 See K. EuBANK, THE SUMMIT CONFERENCES 1919--1960 (1966). 
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were, for example, the object of an important statement by Secretary of 
State Stimson on April 25, 1929. Following United States practice since 
the Ambrose Light case of 1885,” a recognized insurgent party is con- 
sidered an actor in terms of international law. Many states, such as the 
United Kingdom, treat them in some respects as states. They exempt them 
from national jurisdiction and so on.?? An insurgent or belligerent party 
winning autonomous jurisdiction over a territory is considered a de facto 
regime and its authorities a local de facto government.”* This institution 
of international law has had specific importance in times of civil war and 
revolution, when groups, perhaps organized as political parties or libera- 
tion movements, effectively win the power of government over a territory. 
Such de facto regimes recognized under international law may derive pro- 
tection from international law, especially with respect to the prohibition of 
the use of force as laid down in Article 2(4) of the Charter.” Leading 
members of an insurgent political party recognized as a local de facto 
government may have the same protection and rights as persons mentioned 
in Article 7, paragraph 2, of the Vienna Convention on the Law of Treaties. 

But the CPSU has not been such a de facto regime since the twenties, 
and there is currently no civil war in the USSR. Nevertheless, a new 
situation may have come into being, for the CPSU is not a traditional 
political party. It considers itself a party of a new type, the leading force 
in a permanent revolution in the USSR. The state organs prescribed by 
the Constitution of the USSR are treated in theory merely as instruments 
for the rule of the working class, represented by its vanguard, the CPSU. 
This feature of the constitutional structure of the USSR and of other mem- 
ber states of the Warsaw Pact is called the supremacy of the working class 
party. This party guides the state institutions in a permanent revolutionary 
process toward a goal of perfect communism. Therefore, in sociological 
and political terms, the East European Communist parties are in law 
more like insurgent movements than like traditional political parties of the 
Western type. They are de facto sovereign in their respective states. 

The most important consequences of the new United States-Soviet Union 
practice may be described as de facto recognition of the supremacy of the 
CPSU in the USSR. If Article 2(4) of the Charter is read to mean that 
not only territorial integrity but also the integrity of the constitutional struc- 
ture of a state are protected under international law, it may be argued 
that the new practice means that the United States may no longer seek 
legally to interfere with the role of the CPSU in the USSR, for the party 
has become the most specific constitutional element of that state. This 
consequence should be seen against the background of American political 


20] Hacxwortu, DIGEST or INTERNATIONAL Law 325 (1940). 

2195 Fed. 408 (S.D.N.Y. 1885), 2 Moors, DIGEST oF INTERNATIONAL Law 1098 
(1906). 

22 The Arantzazu Mendi, [1939] A.C. 256 (H.L.). 

23H, LAUTERPACHT, RECOGNITION IN INTERNATIONAL Law 175 (1948); 1 O’CoNnNELL, 
INTERNATIONAL Law 166-80 (2d ed. 1970). 

24 See Q. Wright, The Prevention of Aggression, 50 AJIL 514 (1956). 
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statements from two decades ago, containing such terms as “crusade for 
freedom,” “the battle against the international communist conspiracy,” 
“libzration,” and “roll-back.” ‘To recall the symbols of John Foster Dulles’s 
era, such as “total victory over communism,” is a good way to realize the 
dimensions of the new development. The United States seems to have 
reccgnized the status quo of the supremacy of the CPSU in the USSR 
in terms of international law. When the United States Congress debated 
the Interim Agreement on Certain Measures with Respect to the Limita- 
tion of Strategic Offensive Arms,” no one apparently called in question the 
signature of a Secretary General of the Central Committee of the Com- 
murist Party of the USSR. This marks not only an important stage in 
political thinking in the Western world but also an interesting development 
in the international law of treaties. 
DIETER SCHRODER 
Free University of Berlin 


COULD THE USE oF THE CONTENTIOUS PROCEDURE OF THE 
INTERNATIONAL Court oF Justice HAVE Any SIGNIFICANT 
IMPACT UPON THE PRACTICE OF THE UNITED NATIONS? 
A REPLY TO PROFEssOR Louis B. SouN 


In a short but substantial note in this Journal,: Professor Louis B. Sohn 
suggested that, with a view to enabling the United States to contest “illegal” 
acts of the United Nations,? the United States should make an additional 
declaration of acceptance of the compulsory jurisdiction of the Interna- 
tional Court of Justice in all legal disputes concerning the interpretation or 
application of the Charter which might arise, after the filing of the declara- 
tion, between the United States and any other state accepting the same 
obligation. In support of his proposal, the distinguished professor argued 
that the United States would thereby acquire a legal weapon to challenge 
those acts of the United Nations which it considers contrary to the 
Charter and that this might be a more useful reaction than a threat to 


25 Sapra, note 4. 

169 AJIL 852-54 (1975). This proposal represents the application tc a particular 
domain of the broader suggestion made by Professor Sohn before the U.S. Senate Com- 
mittee on Foreign Relations that the United States accept, on condition of reciprocity, 
the jurisdiction of the International Court of Justice with respect to any dispute relat- 
ing to the interpretation or application of any treaty to which this country is a party. 
Streng-hening the International Court of Justice. Hearings before the Senate Comm. 
on Forzign Relations, 93rd Cong., Ist Sess., at 188 (1973). 

2 Professor Sohn referred in general to “illegal’ acts of the United Nat:ons, but the 
conten: of his note seems to suggest that he had especially in mind the activity of 
the po-itical organs of the Organization. Accordingly, this writer will consider mainly, 
if not exclusively, the impact of the judicial decisions concerning the interpretation or 
applicetion of the Charter upon the practice of that category of organs. 
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withdraw from the Organization. However, he did not assure the reader 
either that the challenge would be successful or that it would have a sig- 
nificant impact upon the practice of the United Nations, nor did he un- 
equivocally conclude that the benefits derived by the United States from 
the new course of action would sensibly outweigh the unavoidable limita- 
tions on its freedom of action in the United Nations. The answers to these 
questions appear to this writer to be essential, and, if in most cases they 
are in the negative, one can legitimately ask qui prodest contesting “il- 
legal” acts of the United Nations before the International Court of Justice? 

Assuming arguendo that the United States will be successful in most of 
its submissions to the International Court of Justice, the real question is 
whether the Court’s decisions would actually have a significant impact 
upon the practice of the United Nations. Unilateral applications by the 
United States for decisions concerning the interpretation or application of 
the Charter will not be filed in a procedure of judicial review of the UN 
acts which in jus constitutum is not available to member states,* but in the 
contentious procedure between states, as in the case of any other treaty.* 
The difference between the two procedures is fundamental to the impact 
that successful challenges to the legality of acts performed by the United 
Nations might have upon the latter’s practice. In a procedure of judicial re- 
view, the decision of the Court would have been binding upon the political 
organ concerned, and indirectly upon its member states, whereas in the 
contentious procedure here under consideration the decision would have 
no binding force except between the parties and in respect of that particular 
case. In deciding upon a similar application in the Case Concerning the 


3 At the San Francisco Conference, the Belgian Delegation made two different pro- 
posals, the adoption of which might have led to the establishment of a sort of judicial 
review of acts of the UN political organs involving the interpretation or application of 
the Charter. Thus, among the amendments submitted by the Belgian Delegation to 
the Dumbarton Oaks Proposals it was recommended that “[a]ny State, party to a 
dispute brought before the Security Council, shall have the right to ask the Perma- 
nent Court of International Justice whether a recommendation or decision made by 
the Council or proposed in it infringes on its essential rights. If the Court considers 
that such rights have been disregarded or threatened, it is for the Council either to 
reconsider the question, or to refer the dispute to the Assembly for decision.” Doc, 2, 
G/T (k)(1), Docs. 336, 3 UNCIO (1945). Also, the records of Committee IV/2 
(Legal Problems) disclose that the majority in the Committee “decided to reject the 
Belgian suggestion of referring interpretation disagreements on the Charter between 
organs to the Court as an established procedure.” Doc. 843, IV/2/37, Docs. 645, 13 
UNCIO (1945). 

4 This possibility was expressly emphasized in that part of the report of Committee 
IV/2 which deals with the interpretation of the Charter: “If two Member States are 
at variance concerning the correct interpretation of the Charter, they are, of course, 
free to submit the dispute to the International Court of Justice as in the case of any 
other treaty.” Doc. 933, IV/2/42 (2}, 13 UNCIO Docs. 709 (1945). ) 

5 This amounts to saying in the words of the pronouncement made by the Permanent 
Court of International Justice in the Case Concerning Certain German Interests in 
Polish Upper Silesia that “legal principles accepted by the Court in a particular case 


cannot be binding upon other States or in other disputes.” [1923] PCIJ, ser. A, no. 7, 
at 19. 
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Nerthern Cameroons, the Court made it unmistakably clear: 


In accordance with Article 59 of the Statute, the judgment would not 
be binding on Nigeria, or on any other State, or on any organ of the 
United Nations.® 


Since the decisions of the Court on the interpretation or application of 
the Charter would have no binding force as to the organs of the United 
Na-ions or those member states which were not parties to, or intervenors 
in, zhe proceedings set in motion by the United States,’ it seems very un- 
likely that they could have any significant effect upon the practice of the 
Organization. For the organs and the member states the decisions of the 
Court would have at most a persuasive force comparable to that of ad- 
viscry opinions, and therefore one cannot expect a higher degree of com- 
plience with them.® 

Cne could possibly argue that nonetheless the decisions obained by the 
United States from the International Court of Justice could have a sig- 
nificant impact upon the practice of the United Nations, since they would 
be Dinding upon all the member states which had, or should have, partici- 
pated in the proceedings. According to Article 94 of the Charter, those 
states are under an obligation to comply with the decisions of the Court 
incliding, of course, decisions concerning the interpretation cr application 
of tne Charter, and their conduct would have an indirect impact upon the 
praetice of the political organs of the United Nations in which they par- 
ticipate. This argument assumes greater force if account is taken of the 
fact that no legal impediment could prevent the United States from filing 
simaltaneously with the Court applications against all the other 41 member 
states of the United Nations ® which have accepted the compulsory juris- 
dicton of the Court, in general for the settlement of any legal dispute or 


6 [1963] ICJ Rep. 33. . 

7 Meedless to say, the political organs and the Secretariat of the United Nations can- 
not participate in the judicial proceedings, because they have no locus standi in judicio. 
As regards those member states which have not accepted the compulsory jurisdiction 
of tte Court, it is improbable that they would find it advisable to intervene in the 
proceedings instituted by the United States, and by doing so to accept implicitly that 
the Cnstruction given the Charter by the judicial decision is equally binding upon them 
in accordance with Article 63, paragraph 2, of the Statute. 

8 Eor the relatively poor impact of the advisory opinions upon the practice of the 
politial organs, save in Namibia and Spanish Sahara cases, see 2 ROSENNE, THE Law 
AND PRACTICE OF THE INTERNATIONAL Court, 747-54 (1965); Gross, The Interna- 
tiona Court of Justice and the United Nations, 120 Rec. pes cours 313, 411 et seq.. 
(1967). 

9 Sze IC] Yearsoox 1973-1974: Australia (at 50); Austria (at 51): Belgium (at 
52); Botswana (at 52); Canada (at 53); Colombia (at 54); Costa Rica (at 55); Den- 
mark (at 55); Dominican Republic (at 55); El Salvador (at 57); Finland (at 58); 
Gamkia (at 59); Haiti (at 59); Honduras (at 60); India (at 60); Israel (at 61); 
Japar (at 62); Kenya (at 63); Khmer Republic (at 63); Liberia (at 64); Luxem- 
bourg (at 65); Malawi (at 66); Malta (at 67); Mauritius (at 68); Mexico (at 69); 
Netherlands (at 69); New Zealand (at 70); Nicaragua (at 71); Nigeria {at 71); Nor- 
way at 72); Pakistan (at 72); Panama (at 73); Philippines (at 73); Portugal (at 74); 
Somaia (at 75); Sudan (at 75); Swaziland (at 76); Sweden (at 77); Uganda (at 78); 
Unitel Kingdom (at 78); and Uruguay (at 80). 
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specifically for the interpretation of treaties.° The question is, however, 
whether it would make any difference that the decision of the Court would 
bind not one but 41 member states of the United Nations. 

The 41 member states which have, together with the United States, ac- 
cepted in principle the compulsory jurisdiction of the Court represent less 
than one-third of the membership of the United Nations, presently amount- 
ing to 144 member states. The substantial majority of member states 
which would not be bound by the decisions of the Court could continue 
to make decisioris and recommendations in disregard of the Court’s inter- 
pretations of the Charter. Moreover, as the Court put it in the Nottebohm 
case its seizure is dominated by the declarations emanating from the parties, 
when recourse is had to compulsory jurisdiction in accordance with Ar- 
ticle 36, paragraph 2, of the Statute. A number of member states have 
accepted the compulsory jurisdiction of the Court with reservations which 
may be invoked as a justification for their refusal to take part in the pro- 
ceedings instituted by the United States in matters relating to the inter- 
pretation or application of the Charter. 

A first group of member states, which is presently composed of Liberia, 
Malawi, Mexico, the Philippines, and Sudan, made self-judging reserva- 
tions similar to the U.S. reservation denying the compulsory jurisdiction 
of the Court in “disputes with regard to the matters which are essentially 
within the domestic jurisdiction of the United States of America, as .deter- 
mined by the United States of America.”?2 Unless one agrees with the 
opinion expressed by Judge Lauterpacht *® and Professor Gross,?* among 
others, that reservations of this kind are invalid and incapable of produc- 
ing legal effects before the Court (a statement which the Court itself has 
avoided making) 15 these member states might successfully plead that any 
issue involving the interpretation or application of the Charter is essen- 
tially within their domestic jurisdiction. If this proved to be the case, no 


10 Admittedly, the interpretation and application of the Charter are included in the 
broadly worded declarations of acceptance of the optional clause, since such inter- 
pretation and application are legal questions, and the Charter is a genera! multilateral 
treaty, albeit, as the ICJ held in Certain Expenses of the United Nations, a treaty 
having certain special characteristics. [1962] ICJ Rep. 157. 

11 [1953] ICJ Rep. 122. 

12 ICJ YeaRBoox 1973~1974, at 79. 

13 See, for instance, his separate opinion in the Case Concerning Certain Norwegian 
Loans. [1957] ICJ Rep. 44. 

14 Gross, Bulgaria Invokes the Connally Amendment, 56 AJIL 357, 381 (1962). 
The main difference between.the two outstanding students of international law consists 
in the fact that Judge Lauterpacht, in placing emphasis on the will of states, considered 
that there could be no declaration of acceptance of the compulsory jurisdiction without 
the appended self-judging reservation; Professor Gross admitted, on the contrary, the 
possibility of detaching the reservation from the declaration, thereby keeping the state 
concerned in the vinculum juris created by its own will. 

15 In the Case of Certain Norwegian Loans, as well as the Interhandel Case and the 
Case of the Aerial Incident of 27 July 1955, the Court found on other grounds that 
it did not have jurisdiction. However, in the first two cases, the requirement of ex- 
haustion of local remedies could not, strictly speaking, preempt the matter of juris- 
diction, and therefore the consideration of the self-judging reservation. 
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more than 36 member states of the United Nations, or one-quarter of its 
present membership, would be bound by a judgment rendsred at the re- 
quest of the United States. 

The above reservation is not, kowever, the only ground for evading the 
compulsory jurisdiction of the Court in matters related to the interpretation 
or application of the Charter. El Salvador, Malta, Pakistan, and the 
Philippines accepted the optional clause with a reservation similar to that 
entered by the United States, whereby the jurisdiction of the Court is 
excluded in “disputes arising under a multilateral treaty, unless (1) all 
parties to the treaty affected by the decision are also parties to the case 
before the Court, or (2) the United States of America specially agrees to 
jurisdiction.” 1° It is improbable that in disputes concerning the interpreta- 
tion or application of the Charter all member states directly affected by 
the Court's decision would be willing to participate in the judicial proceed- 
ings. Those member states which have entered the foregcing reservation 
would accordingly have a valid ground for denying the jurisdiction of the 
Court. If this proved to be the case, the decision given by the Court at 
the request of the United States would rarely bind more than 33 member 
states of the United Nations.” 

Finally, India, Kenya, Malta, and Mauritius have accepted the compul- 
sory jurisdiction of the International Court of Justice with the exception 
of disputes concerning “the discharge of any functions pursuant to any 
recommendation or decision of an organ of the United Nations, in accord- 
ance with which the Government of . .. has accepted obligations.” #8 
There is little doubt, if any, that the cases contemplated in this reservation 
involve both the interpretation and the application of the Charter. Here 
again the member states which have entered the reservation would have a 
valid legal ground for denying the compulsory jurisdiction of the Court 
in most of the applications filed by the United States. Therefore, one can 
expect that, as a rule, only some 30 member states of the United Nations 
would be bound by the decisions of the Court; this number represents 
s:ightly more than one-fifth of the present membership of the United 
Nations. 

More importantly, the states parties to the Statute of the International 
Court of Justice have the right to withdraw or modify their declarations of 
acceptance. It is not unlikely that a number of states would seriously con- 
sider the possibility of exercising this right, should the United States de- 
cide to make an additional declaration recognizing the jurisdiction of the 
Court in all legal disputes concerning the interpretation or application of 
the Charter. In other words, if in a fundamental departure from the past 
practice of member states and an abrupt change in its own policy, the 
United States decides to make from the compulsory adjudication of the 


16 IC] YEARBOOK 1973-1974, at 79. 

a7 In the computation of the states which have entered the twa reservations, one 
must take into account that the Philippines has entered both of them. 

18 IC] YEArsoox 1973-1974, at 68. It should be noted that Malta ee the 


prior reservation as well, 
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Court a weapon of its diplomacy in the United Nations, one can expect 
that those states which disfavor adjudication for this category of cases will 
react accordingly. Thus, the immediate result of the U.S. declaration could 
be a number of reservations to the Courťs jurisdiction in matters concern- 
ing the interpretation or application of the Charter, and there is no evi- 
dence that new declarations of other member states following the Ameri- 
can example would compensate for this setback to international adjudica- 
tion. One could therefore conclude that the decisions obtained from the 
Court by the United States could not have any significant impact upon 
the practice of UN political organs. 

The interpretation given to the Charter by the International Court of 
Justice and its impact upon the practice of the political organs and the 
Secretariat of the United Nations may be of interest for the United States 
only if it succeeds in most of its submissions to the Court. What has been 
said in the above paragraphs was based on the assumptions that the inter- 
pretation given the Charter by the United States would, as a rule, coin- 
cide with, or be very close to, the Court’s interpretation and that the Court 
would be prepared to examine the legality of resolutions adopted by the 
political organs of the United Nations. Both assumptions appear to this 
writer open to question. In a more optimistic approach to the matter, 
Professor Sohn relied on the fact that in the past the advisory opinions of 
the Court had in practically every case been favorable to the views taken 
by the United States.1® Generally speaking, this may prove to be correct, 
but one should not overlook the important details that in its advisory pro- 
cedure the Court has to confine its opinions to the questions submitted by 
the political organ concerned and that as a rule the United States played 
an important role in the decision to address’ the Court, as well as in the 
formulation of the questions.*° However, in the contentious procedure 
based on the optional clause, the United States would not have any con- 
trol whatsoever either over the decisions of other states to approach the 
Court or over the submissions contained in their applications. Therefore, 
the judicial interpretation of the Charter in contentious proceedings will 


19 Sohn, supra note 1, at 852. This may not be necessarily true in the case of 
Effect of Awards of Compensation Made by the United Nations Administrative Tribunal 
( [1954] ICJ Rep. 59) in which the Court did not agree with the submission made in 
the Written Statement of the United States of America, namely, that “the General As- 
sembly has the right to refuse to give effect to awards of the Administrative Tribunal.” 
ICJ Pleadings 131, 136 (1954). 

20In the case of Certain Expenses of the United Nations, for instance, the Court 
found it necessary to point out: . 


Although the Court will examine Article 17 in itself and in its relation to the rest 
of the Charter, it should be noted that at least three separate questions might arise 
in the interpretation of paragraph 2 of this Article. One question is that of 
identifying what are “the expenses of the Organization”; a second question might 
concern apportionment by the General Assembly; while a third question might 
involve the interpretation of the phrase “shall be borne by the Members.” It is 
the second and third questions which directly involve “the financial obligations of 
the Members”, but it is only the first question which is posed by the request for 
the advisory opinion. The question put to the Court has to do with a moment 
logically anterior to apportionment, just as a question of apportionment would be 
anterior to a question of Members’ obligation to pay. [1962] IC] Rep. 157-58. 
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no= necessarily be as favorable to the United States as exercises of the 
advisory procedure have proved to be. 

More importantly, recent developments within the United Nations and 
the International Court of Justice may lend some support to the sugges- 
tion that, in the future, the Court’s interpretations of the Charter will be 
less in accordance with the submissions made by the United States. The 
present “geographical representation” on the Court is basically the same 
as that in the Security Council. It is very unlikely that all or most of the 
interpretations given to the Cherter by the United States, and generally 
speaking by the Western countries, will be endorsed by the majority of 
judges representing within the Court the main forms of civilization and 
principal legal systems of the world. One could add that in recent years 
the Court has apparently interpreted its role as the principal judicial or- 
gan of the United Nations in the sense that its judicial prenouncements 
should be brought closer to political trends in the Organization.” If this 
were the case, one could hardly expect from the Court interpretations of 
the Charter which would be fundamentally different from those given by 
broad majorities in the political organs of the United Nations. 

No less uncertain is the assumption that the Court is really prepared 
to examine the legality of the resolutions that the political organs of the 
United Nations have adopted on the basis of their own interpretation of 
the Charter. It is true that in the case of Certain Expenses of the United 
Nations the Court stated that it “must have full liberty to consider all rele- 
vant data available to it in forming an opinion,” ? but, as the case of Legal 
Consequences for States of the Continued Presence of South Africa in 
Namibia (South West Africa) Notwithstanding Security Council Resolu- 
tion 276 (1970) seems to suggest, the Court is actually reluctant to go too 
far in this direction. In any event, the Court does not consider that it 


21 The last two advisory opinions of the Court, in the Namibia and Ssanish Sahara 
cases, may well substantiate the observation made in the text. 

22 [1962] IC} Rer. 157. 

23 Various pronouncements by the Court in that case apparently lend support to two . 
different interpretations: that the Court did not consider it within its power to examine 
implic:ter the legality of resolutions adopted by the political organs of the United 
Nations, and that the Court, on the contrary, acknowledged having in principle such 
a power but did not find it necessary to go too far in this direction in the actual case. 
The separate and dissenting opinions of several judges seem, however, to suggest that 
the obvious hesitation shown by the Court in its opinion was determined by the exis- 
tence of conflicting views on its bench. Thus, among the judges voting for the opinion, 
Judges Padilla Nervo and F. de Castro implied that the Court could not advise on 
the legality of the resolutions adopted by the political organs unless requested to do so. 
[1971] ICJ Rer. 117 and 181. Per contra, Judge Petrén was of the opinion that the 
majority of the Court should have expressed itself more precisely and firmly on the 
question that there can be no legal consequences based on illegal resolutions (id. at 
131); and Judges Onyeama and Dillard affirmed in stronger terms the duty of the 
Court to examine in the exercise of its judicial function those resolutions of the po- 
litical organs which are relevant to the question posed to it (id. at 145 and 151). 
Wherees the last three judges were satisfied with the examination made by the Court, 
two dissenting judges, Fitzmaurice and Gros, questioned whether such an examination 
had actually been undertaken (id. at 303 and 331). 
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is within its power to revise or to reverse resolutions of the UN political 
organs. In the Case Concerning the Northern Cameroons it stated its 
viewpoint in terms which leave no room for doubt. “The role of the Court 
is not the same as that of the General Assembly. The decisions of the Gen- 
eral Assembly would not be reversed by the judgment of the Court.” *4 
Therefore, while agreeing with Professor Sohn that, by accepting the com- 
pulsory jurisdiction of the Court in matters concerning the interpretation 
or application of the Charter, the United States would acquire a legal 
weapon for contesting “illegal” acts of the United Nations, I consider it 
essential to point out that the success of such submissions is at least an 
open question, and that this has a direct consequence for the efficacy of 
the suggested weapon. 

No less objectionable is the proposal of Professor Sohn from the point 
of view of its advisability. The implied suggestion that it is in the interest 
of the United States to include in the arsenal of its diplomacy the com- 
pulsory jurisdiction of the International Court of Justice in regard to dis- 
putes concerning the interpretation or application of the Charter is open 
to question. First, the United States might wish not to have certain dis- 
putes submitted to the Court, or it might wish to have them submitted only 
in a well-defined form by a compromis.** Second, as concluded above, 
it is by no means certain that the United States will, as a rule, be suc- 
cessful in its submissions to the Court.2° Third, the point of view of the 
United States has, generally speaking, prevailed in the interpretations which 
the political organs and the Secretariat of the United Nations have given 
the Charter. There seems to be a certain amount of truth in that body of 
opinion which maintains that such interpretations have not always been in 
accordance with the express or implied intent of the Founding Fathers.?? 
Professor Sohn realized that an unqualified declaration of acceptance of 
the jurisdiction of the Court in all disputes relating to the interpretation 
or application of the Charter could be understood as an open invitation 
to judicial reconsideration of past interpretations, and that such a possi- 
bility might not necessarily be in the interest of the United States. Ac- 
cordingly, he proposed that the United States accept the compulsory juris- 
diction of the Court only in regard to disputes arising after the declaration 
of acceptance has been filed. However, it remains to be seen whether 


2411963] ICJ Rep. 33. Also in the case of Legal Consequences for States of the 
Continued Presence of South Africa in Namibia, the Court made unmistakenly clear 
that it did not “possess powers of judicial review or appeal in respect of the decisions 
taken by the United Nations organs concerned.” [1971] IC] Rer. 45. 

25 See text at note 31 infra. 26 See supra p. 333. 

27 See, for instance, Eagleton, The United Nations: a Legal Order?, in Law AND 
PoLiTics IN THE WorLD Communiry. Essays on Hans Kewsen’s Purne THEORY AND 
RELATED PROBLEMS IN INTERNATIONAL Law 136 et seq. (Lipsky, comp. & ed. 1953); 
Giraud, Modification et terminaison des traités collectifs, 49 (I) ANNUAIRE DE L INSTI- 
TUT DE DROIT INTERNATIONAL (session de Salzburg) 5, 61-62 (1961); Tunkin, The 
Legal Nature of the United Nations, 119 Rec. pes cours 51-52 (1966); 2 CHAUMONT, 
I; ORGANISATION DES Nations Uns 79 (1966). 

28 Sohn, supra note 1, at 853. His recommendation is strengthened, among others, 
by the following pronouncement of the Permanent Court of International Justice in 
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in the United Nations, where it is not unusual for a new dispute to emerge 
from a previous case or to be closely connected with it, one can always 
ideatify and isolate the new dispute from those which occurred in the past. 
Even if this appeared entirely feasible in all cases, the Court might find it 
necessary to examine past interpretations of the relevant provisions of the 
Cherter. Even if the Court did not examine or possibly rezonsider past 
interpretations of the Charter by organs of the United Nations, the very fact ` 
thai, in the settlement of a new dispute, the Court gave the relevant pro- 
visions of the Charter an interpretation which differs from or conflicts with 
that given the same provisions by a UN organ might cast in doubt the 
acceracy of that organ’s interpretation. Therefore, the limitation ratione 
tem Joris on the Court’s jurisdiction might well prevent the Court from 
decxling past disputes in the United Nations, but that limitation could not 
preclude it from considering past interpretations of the Charter or avoid 
the possible diminution of the force of past interpretations given the Char- 
ter by political organs of the United Nations. 

Last but not least, by accepting the compulsory jurisdiction of the Court 
in al future disputes relating to the interpretation or application of the 
Chacter, the United States would as a practical matter subject its diplo- 
mac’ in the. United Nations to the rulings of the International Court of 
Justice. Professor Sohn admitted that the acceptance of the compulsory 
jurisdiction of the Court might have some restraining influence on the 
policymakers of this country, both in the Administration and the Congress,” 
and one cannot but agree with his observation. The question is, however, 
one 2f the acceptability of a “restraining influence” in the form of a judicial 
review of the policy the United States is promoting in the United Nations,*° 
To Łe sure, the government of this country, like any other government, 
does not give the Charter academic interpretations. On the contrary, it 
proczeds to the interpretation of the Charter in the context of political ac- 
tions involving national interests, and presumably in any and all of its 
interdretations it is fully aware of the impact they may have in furthering 
these interests. By a general acceptance of the compulsory jurisdiction 
of the Court in all matters related to the interpretation or application of 
the Charter, the Government of the United States would practically abdi- 
cate the furtherance of its national interests in the United Nations save 
in the form prescribed in the Court's decisions.® In other words, the Court 


the case of The Electricity Company of Sofia and Bulgaria: “It is true that a dispute 
may presuppose the existence of some prior situation or fact, but it does not follow 
that tle dispute arises in regard to that situation or fact. A situation or fact in regard 
to whih a dispute is said to have arisen must be the real cause of the dispute.” [1939] 
PCIJ, ser. A/B, No. 77, at 82. The determination of the critical date of a legal dispute 
remaics, however, one of the most complex problems of international adjudication. 

29 Sahn, supra note 1, at 854. 

30'Tre acceptance of the compulsory jurisdiction of the International Court of Jus- 
tice cen by no means be regarded as a conditio sine qua non for achieving greater 
cautiom and restraint in any further interpretation of the Charter by the policymakers 
of the United States or any other country. 

31 J.dge Basdevant wrote: 


Czla: étant, lorsque le ministre des Affaires étrangères se trouve en face d’un 
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would exercise a control over the foreign policy of the United States by 
using its power to revise or reverse those acts of interpretation or applica- 
tion of the Charter which give expression to that policy. As such a power 
is not possessed even by the courts of this country, one may legitimately 
ask whether it is advisable to grant it to the International Court of Justice. 

Quite aside from these objections, there is room for doubt whether or 
not the United States should adopt such a procedure without having tried 
other procedures which are presently available. It may be recalled that 
the International Court of Justice may assume jurisdiction on three different 
grounds: (a) a compromis by the parties; (b) forum prorogatum; and 
(c) a unilateral application based on a treaty or the optional clause. 
Only the last way of seizing the Court is closed to the. United States in the 
exercise of the rights and the fulfillment of the obligations that it has al- 
ready assumed under the Charter of the United Nations and the Statute 
of the International Court of Justice. However, this writer is unaware of 
any serious efforts which have been made by the United States either to 
reach a compromis with another member state of the United Nations for 
submitting to the Court a dispute concerning the interpretation or applica- 
tion of the Charter or to test the procedure of forum prorogatum by filing 
a unilateral application. Also, it seems likely that the United States would 
be able to find among the member states of the United Nations some 
friendly country which in good faith has given the Charter a different in- 
terpretation and would be willing either to submit to the Court the legal 
dispute thus created or to appear in the judicial proceedings in response to 
a unilateral application by the United States. Therefore, the real question 
seems to be not the lack of means for seizing the Court, but whether the 
United States actually desires to be bound by judicial decisions in the 
conduct of its foreign policy in the United Nations.** 

The writer readily agrees with the proposition that the acceptance of 
the compulsory jurisdiction of the International Court of Justice by the 


différend avec un Etat, ou en face d’une situation susceptible de donner naissance 
a un différend, il doit se demander si, en l’espéce, la voie judiciaire est ouverte 
et si cette voie est avantageuse ou dangereuse paur la sauvegarde des intéréts 
dont il a la charge. 
La place et le rôle de la justice internationale dans les relations entre Etats et a l'égard 
des organisations internationales, Les AFFAIRES ETRANGERES 343 (1959). 
82 This does not mean, of course, in the opinion of this writer, that international 
courts and tribunals cannot have powers which are not vested in the municipal courts, 
as the question might inadvertently suggest. 
33 One could ask, for instance, whether the Department of State has not actually 
acted in pursuance of that line of conduct which was briefly, but accurately, described 
by Jenks: i 
L'expérience fournit la preuve que les inconvénients résultant de existence des 
vues divergentes sur linterprétation qu'il convient de donner à un instrument col- 
lectif seront rarement considérés par les dirigeants des affairs étrangères d’un 
Etat comme un motif suffisant pour accepter la responsabilité politique d’avoir 
intenté une procédure contentieuse contre un autre Etat. Instinctivement, les 
différents Etats se prêtent un secours mutuel pour échapper à tout contrôle juri- 
dictionnel établi dans le but de renforcer lordre juridique international. 

Les instruments internationaux à caractère collectif, 69 Rec. pes cours 448, 514-15 

(1939). 
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Uncted States would demonstrate confidence in international adjudication 
anc therefore could be viewed as a political asset,** even if its challenges 
to the validity of the acts were not endorsed by the Court or had no sig- 
nificant effect upon the practice of the Organization. The broad majority 
of members of the United Nations, however, share the opinion of Judge 
Hucson that “no great international instrument could be completely self- 
exp-anatory, and meaning should be given to its provisions, not so much 
by the rulings of judges on the bench of the Court, as by the experience of 
those who have the responsibility of making the instrament work.” 35 
It is probable that those states might see in the readiness of the United 
Stat2s to leave with the Court the final determination of the legality of any 
interpretation or application of the Charter a direct and unwarranted chal- 
lenge to a legal philosophy which they are not yet prepared to abandon. 
Therefore, it should not be surprising that, instead of invigorating the 
policy of the United States in the United Nations, the sudden acceptance of 
the compulsory jurisdiction of the Court in all cases concerning the inter- 
pretation or application of the Charter might contribute to its political iso- 
lation in the Organization. 
Dan CIOBANU 
The Fletcher School of 
Law ¢ Diplomacy 


CoRRESPONDENCE 
TO TEE EDITOR-IN-CHIEF 


I have read with great interest Mr. Rubin’s comments on sunken sub- 
marines, in the October 1975 issue of the American Journal of International 
Law. 


I de not see however why we should follow American law or any law, 
other than natural law with respect to the ownership of things found float- 
ing or submerged in the ocean, or why the law should be different from 


34 As Professor Bin Cheng put it in another context: 


[V"Jhen a State accepts in advance the duty to submit to international adjudica- 
tioa .. . it must always behave in such a manner that, if brought before the 
coart, its conduct stands at least a fair chance of being upheld. In other words, 
wkere a State has accepted in advance the duty to go to the International Court of 
Justice or to go to arbitration, the international law that is applicable to it becomes 
diferent in nature. One may call this law justiciable or arbitrable international 
lav. It is very much superior in quality to the auto-interpretation type of inter- 
nafional law. 


Charter of the United Nations. Gradual Extension of the Compulsory Jurisdiction of 
the Int2rnational Court of Justice (discussion), INTERNATIONAL LAW ASSOCIATION, 
REPORT OF THE FIFTY-FIRST CONFERENCE 23, 44 (1964).° 

35 Huson, The Twenty-Sixth Year of the World Court, 42 AJIL 16 (1948), 

269 AJIL 855 (1975). 


1976] NOTES AND COMMENTS 389 


that applicable to fish or minerals in the high seas. The submarine sunk 
and was abandoned. Whoever found it thereafter was entitled to it. 


The fact that dissimulation was used makes no difference because the 
action was legitimate and the dissimulation was used to cover up not the 
taking but a failure in lifting the remains of the sub. I believe the United 
States action was highly laudatory. 


I see no questions being raised regarding the recovery of old vessels, 
sunken two or three hundred years ago, and their treasures. In those cases 
secrecy is used to keep away many others who would also like to search. 
May not this have been a consideration also speaking in favor of the posi- 
tion taken by the U.S. Government? Americans certainly bend over back- 
wards in criticizing themselves. 

Jost THomaz NABUCO 
Rio de Janeiro 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Eleanor C. McDowell * 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the United States Department of State. 


INTERNATIONAL ORGANIZATIONS 
Membership (U.S. Digest, Ch. 2, §4c) 


The United States gave formal notice of its intention to withdraw from 
the International Labor Organization (ILO) in a letter dated November 5, 
197E, from Secretary of State Kissinger to Francis Blanchard, Director Gen- 
eral of the ILO.: In accordance with Article 1, paragraph 5, of the Con- 
stitution of the International Labor Organization, as amended,? the with- 
drawal becomes effective two years after the date of its receipt, subject 
to fulfillment of financial obligations. The Secretary’s letter emphasized 
the determination of the United States to assist in creating conditions that 
would obviate the necessity for the United States actually to leave the 
ILO. He outlined four principal causes for the United States action: the 
erosion of tripartite representation in the ILO, the selective concern for 
human rights evidenced in the ILO Conference, the disregard of due pro- 
cess in dealing with allegations of human rights violations, and the in- 
creasing politicization of the ILO. 


PROTECTION OF HUMAN RIGHTS 
Discrimination (U.S. Digest, Ch. 3, §6) 


General 


On November 20, 1975, President Ford announced a series of actions de- 
signed to respond to any discrimination against Americans on the basis of 
race, color, religion, national origin, or sex that might arise from foreign 
boycott practices. He stated that his administration would “not counte- 
nance the translation of any foreign prejudice into domestic discrimination 
against American citizens.” A Memorandum to the Heads of Departments 
and Agencies, dated November 20, 1975, provided in part: 


The purpose of this Memorandum is to underscore the applicability 
of Executive Order 11478, the Equal Employment Opportunity Act 


* Office of the Legal Adviser, Department of State. 
1UN Doc. A/C.5/1704, Nov. 6, 1975; 14 ILM 1582 (1975). 
2 62 Stat. 3485; TIAS No. 1868; 4 Bevans 188; 15 UNTS 35. 
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of 1972 (P.L. 92-261); the Age Discrimination in Employment Act of 
1967 as amended by P.L. 92-269; and pursuant regulations to all Fed- 
eral personnel actions, including those which involve overseas assign- 
ment of employees of Federal agencies to foreign countries which 
have adopted exclusionary policies based on a person’s race, color, re- 
ligion, national origin, sex or age. 


In making selections for overseas assignment, the possible exclu- 
sionary policies of the country to which an applicant or employee is 
to be assigned must not be a factor in any part of the selection pro- 
cess of a Federal agency. United States law must be observed and 
not the policy of the foreign nation. Individuals, therefore, must be 
considered and selected solely on the basis of merit factors without 
reference to race, color, religion, national origin, sex or age. Persons 
must not be “selected out” at any stage of the selection process be- 
cause their race, color, religion, national origin, sex or age does not 
conform to any formal or informal requirements set by a foreign na- 
tion. No agency may list in its job description circulars that the host 
country has an exclusionary entrance policy or that a visa is required. 


If a host country refuses, on the basis of exclusionary policies re- 
lated to race, color, religion, national origin, sex or age, to grant a visa 
to an employee who has been selected by a Federal agency for an 
overseas assignment, the employing agency should advise the Depart- 
ment of State of this act. The Department will take appropriate 
action through diplomatic channels to attempt to gain entry for the 
individual. 

In a second decision, President Ford announced that he had directed the 
Secretary of Labor to amend his department’s requirements to require 
federal contractors and subcontractors that have job applicants or em- 
ployees applying for overseas assignments to inform the Department of 
State of any visa rejections based on the exclusionary policies of the host 
country. In such cases the Department of State is to attempt, through 
diplomatic channels, to gain entry for those individuals. 

The President also announced proposals for legislation to prohibit a 
business enterprise from using economic means to coerce discrimination; 
regulations to prohibit U.S. exporters and related service organizations from 
answering or complying with boycott requests causing discrimination 
against U.S. citizens or firms; ? and measures to discourage discriminatory 
commercial banking practices or policies. 


Rights of Women 


On December 18, 1975, the Foreign Relations Committee of the U.S. 
Senate reported favorably the Inter-American Convention on the Granting 
of Political Rights to Women? and the [UN] Convention on Political 
Rights of Women.? The Inter-American Convention, signed in 1948, had 


i See 11 WEEKLY COMPILATION OF PRESIDENTIAL DocuMENTs, 1305-07 (1975). 
240 F.R. 54769. 

1 S. Exec. D, 81st Cong. Ist Sess. 

2 S. Exec. J, 88th Cong. Ist Sess. 

The report.of the Senate Committee on the two conventions is S. Exec. Repr. No. 
94-20, 94th Cong., Ist Sess., Dec. 18, 1975. 
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been pending in the Senate Foreign Relations Committee since 1949,? 
.and the other Convention, adopted by the United Nations General As- 
sembly in 1952, had been pending in the Committee since 1963.4 

stephen M. Schwebel, Deputy Legal Adviser of the Department of 
Stete, in a statement before the Committee on December 12, 1975, sup- 
po-ting ratification of the two Conventions, pointed out that the Inter- 
Anserican Convention contains a single operative paragraph in which con- 
tracting parties “agree that the right to vote and to be elected to national 
office shall not be denied or abridged by reason of sex,” and that the UN 
Coavention embodies the same guarantee in three articles: that women 
shall be allowed to vote, to run for election to all national public offices, 
and to hold such offices and exercise public functions “on equal terms with 
mea, without any discrimination.” Mr. Schwebel, after noting that these 
rights were already guaranteed to women by the U.S. Constitution and 
federal law, responded to arguments against the Conventions that had been 
advanced by the American Bar Association (ABA) in 1967 hearings before 
a Subcommittee of the Senate Foreign Relations Committee. He stated, 
in part; 


The ABA’s difficulty with the UN Convention . . . is that the scope 
of the franchise is a uniquely domestic concern and thus an imper- 
missible basis for exercise of the treaty power. The Association’s legal 
premise is accurate: the Supreme Court has admonished that the treaty 
power must be limited to matters of international import, for example 
in the noted case of Geofroy v. Riggs, 133 U.S. 258, 267 (1890). But 
in applying that precept to the UN Convention, the ABA has... 
underestimated the range of this country’s international interests and 
obligations. The Association of the Bar of the City of New York has 
cogently stated the implications of ratification for our foreign policy: 


By becoming a party we would underscore our commitment to basic free- 
doms, which is an important source of our influence in international affairs. 
Ratification would also give us standing to call to account both the countries 
which have acceded to these Conventions and countries which profess ac- 
ceptance of the Conventions’ substantive terms but have not become parties 
to them. 


The opinion of the New York City Bar harmonizes with the broader 
view of the proper subject matter of treaties propounded by the Re- 
porter for the Restatement of Foreign Relations Law in 1965. Dis- 
cussing the significance of human rights treaties, the Reporter as- 
serted that the United States participates in such international agree- 
ments, “not merely to protect its own standards, but to promote 
conditions abroad that will foster economic development and demo- 
cratic institutions that are conducive to prosperity in the U.S. and 


3 The Inter-American Convention on the Granting of Political Rights to Women 
entered into force Apr. 22, 1949, and was in force for 17 states on Dec. 31, 1975. 

4 Tae Convention on Political Rights of Women, opened for signature on Mar. 31, . 
1953, entered into force July 7, 1954, and was in force for 81 states on Dec. 31, 1975. 
The ‘Committee’s 1967 hearings on the Convention are found in Hearings, Human 
Right: Conventions Before a Subcomm. of the Senate Comm. on Foreign Relations, 
90th Dong., Ist Sess., Pt. 1 (Feb. 23 and Mar. 8, 1967) and Pt. 2 (Sept. 13, 1967). 
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achievement of its foreign policy objectives. It cannot effectively urge 
other states to adhere to such conventions without doing so itself. 


, . . the very terms of the Preamble to the Charter of the United 
Nations challenge the ABA’s argument that equal political rights for 
women is not a proper subject for an international agreement. The 
Preamble provides that this nation and all others which subscribe to 
the Charter “reaffirm faith in fundamental human rights, in the dig- 
nity and worth of the human person, in the equal rights of men and 
women and of nations large and small . . .”—provisions that are car- 
ried forward in Articles 1, 55 and 56. To insist that domestic legis- 
lation must be the sole guardian of the principle of nondiscrimination 
between the sexes is to deny that international affirmation of funda- 
mental principles of human rights can have a salutary and indeed 
legal effect on international relations. Yet the United States did not 
shy from such an affirmation in adopting the Charter of the UN. Nor, 
in ratifying the Supplementary Convention on Slavery in 1967, did 
the Senate conceive that a multilateral statement of intent to abolish 
serfdom, debt bondage, and other institutions of slavery through do- 
mestic enactment and sanction lacked significance for this country’s 
foreign relations. Rather the Senate saw in that document, as it 
should perceive in this one, a meaningful statement of a common will 
to abolish affronts to fundamental human rights wherever they may 
exist. If a binding expression of our own intent to insure equal politi- 
cal rights lends support to our desire that other governments extend 
a broad and nondiscriminatory franchise, then clearly an important 
international interest is served. We conclude that there can be no 
valid claim that actions taken to promote and expand human rights 
abroad, which are embraced by the UN Charter, transcend the proper 
scope of the treaty power. 


... The ABA has suggested as an ancillary point of contention, 
that a treaty with the force of Federal law governing the rights to 
vote and to hold public office may infringe on state interests and 
powers. Former Justice [Arthur] Goldberg responded succinctly that 
absolutely no prerogative would be lost to the States by such a Fed- 
eral law. The point was reiterated . . . that the UN Convention 
guarantees women an equal right to seek and hold only national office. 
The OAS Convention similarly speaks only of an equal right to be 
elected to national office. And the equal right of women to vote is 
already protected in both Federal and State spheres by the Nineteenth 
Amendment to the Federal Constitution. Breedlove v. Sutiles, 303 
U.S. 277, 283 (1937). Any question which might otherwise arise as 
to whether primary elections are covered by the treaties is rendered 
moot by the fact that all States allow women to vote in such elec- 
tions on equal terms with men.... 


Finally, from the fact that all of the substantive rights guaranteed 
by the coventions are already accorded women under domestic law, 
the ABA has extrapolated the argument that further congressional ac- 
tion to reinforce political rights for women would be gratuitous. In 
fact, the contrary conclusion is as warranted: because ratification of the 
conventions creates no new rights and requires no public debate, but 
merely confirms and reaffirms the existence of current political entitle- 
ments, this country may lend its support to these international agree- 
ments at no domestic cost and for a certain international benefit... . 
The potential gains from ratification, and the damage to our stature 
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in humanitarian affairs caused by failure to ratify, while not profound, 
argue not only that these conventions involve a proper international 
concern, but also that their reaffirmation of a fundamental principle 
is anything but gratuitous. 


Mr. Schwebel also stated that support for ratification was predicated on 
the understanding, expressed by Eleanor Roosevelt at the United Nations 
in 1952, that military service was not intended to be comprehended in the 
term “public office.” 


On January 22, 1976, the Senate voted 88-0 to approve the two Conven- 
tions. 


DIPLOMATIC Missions AND EMBASSY PROPERTY 
Privileges and Immunities (U.S. Digest, Ch. 4, §1) 


On November 11, 1975, Ambassador Barbara M. White, United States 
Representative in Committee Six (Legal) of the UN General Assembly- 
made a statement on the Report of the Committee on Relations with the 
Host Country, dated November 5, 1975, in which she stressed the need, 
under the U.S. system of jurisprudence, for diplomats to appear in court 
in cases involving their interests. An excerpt from her statement follows: 


To those who have charged that we have been lax in apprehending 
and punishing perpetrators of acts involving the dignity, if not neces- 
sarily the security, of diplomats, we would wish to recall the following 
facts: Under our system of justice it is not possible to obtain a con- 
viction unless the evidence on which such a conviction could be based 
is presented in open court. In those cases in which the only witness 
is a diplomat, we need your cooperation in order to obtain the con- 
victions called for. In seeking your cooperation, we do not ask any- 
thing that is not an obligation upon all diplomats under existing law. 
In this connection, I would recall Article 4, Section 14, of the United 
Nations Convention on Privileges and Immunities which reads as 
follows: + 


Privileges and immunities are accorded to the representatives of members not 
for the personal benefit of members themselves, but in order to safeguard the 
independent exercise of their functions in connection with the United Nations. 
Consequently, a member not only has the right but is under a duty to waive 
the immunity of its represextative in any case where in the opinion of the 
member, the immunity would impede the course of justice, and it can be 
waived without prejudice to the purpose for which the immunity is accorded.? 


EXECUTIVE ARGEEMENTS 
Middle East Agreements (U.S, Digest, Ch. 5, §5) 


In early September 1975, the Department of State voluntarily provided, 
on a classified basis, to committees of the Senate and House of Representa- 


1 The United Nations Convention on Privileges and Immunities of Feb. 13, 1946, 
entered into force for the United States Apr. 29, 1970, subject to reservations. TIAS 
No. 6900; 21 UST 1418; 43 AJIL Supp. at 1 (1949). 

2 See Press Release USUN-143 (75), Nov. 11, 1975. 
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tives documents containing U.S. assurances and undertakings relevant to 
the disengagement agreement between Israel and Egypt.t On October 3, 
1975, the Senate Committee on Foreign Relations, which was considering 
the United States proposal for participation in an early-warning system in 
the Sinai,? agreed to a motion to declassify the documents. When Secre- 
tary of State Kissinger appeared before the Committee on October 7, 1975, 
to testify on the Middle East agreements, he made the following state- 
ments with respect to the legal nature of the documents that had been 
initialed or signed by the United States and their classification: 


... Within days of my return from the Middle East we voluntarily 
supplied to the committees of Congress, on a classified basis, highly 
sensitive material relevant to the negotiation of the Sinai accord. In- 
cluded in this material was information from the record of the nego- 
tiations of the very category which President Washington declined to 
furnish to the House of Representatives in 1794 and which no Ad- 
ministration has supplied since. : 


... we provided four sets of documents to the appropriate congres- 
sional committees. They are: 


—First, the U.S. proposal for stationing technicians in the Sinai. 

Second, the unclassified agreement between Israel and Egypt, and 
its military annex. 

—Third, the classified documents which the. Administration has cer- 
tified include all of the assurances, undertakings, and commitments 
which we consider to be legally binding upon the United States. These 
documents also contain many provisions which are not considered 
legally binding; they were submitted because they were contained in 
documents which include binding clauses and which were initialed 
or signed by the United States and one of the parties. 

—Fourth, extracts from other classified documents in the negotiating 
record which the Administration believes are legally binding assur- 
ances, undertakings, or commitments. We have included in this cate- 
gory certain provisions which, although not regarded by the Adminis- 
tration as binding, might be so regarded by others. ... 


We presented these classified documents on the assumption that 
they would be treated as if they had been transmitted under the Case 
Act [Public Law 92-403], which provides for submission of executive 
agreements to the Congress, but with “an appropriate injunction of 
secrecy to be removed only upon due notice from the President.” 


.. . the executive branch has complied with both the letter and 
spirit of the committee’s resolution requesting the President to in- 
form the committee “of all the assurances and undertakings by the 
United States on which Israel and Egypt are relying in entering into 
the Sinai Agreement... .” J am authorized on behalf of the President 
to state that there are no other assurances or undertakings, beyond 
those already submitted to the Congress, which are binding upon the 
United States. We will make no contrary claim in the future; nor can 
any other government.... 


With regard to the U.S. undertakings, the Administration is particu- 
larly concerned about two points: 


114 ILM 1469 (1975). 2 Id. 1455. 
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—First, that congressional approval of the proposal on the tech- 
nicians not link the Sinai agreement to the U.S. undertakings—which 
are distinct and separate; and 

~——-Second, that U.S. statements of intention not be given a legally 
oe character which was never intended and is not inherent in 
them. 


The Administration is convinced that congressional approval of the 
proposal to station technicians in the Sinai does not import or imply 
approval of anything more. 


The United States is not a party to the Sinai agreement. That agree- 
ment is between Israel and Egypt; they are the only signatories and 
the only states bound by it. The agreement repeatedly speaks of the 
obligations of “the parties”; it is beyond dispute that “tke parties” are- 
Egypt and Israel, and not the United States. 


The agreement provides, in an annex, that in the buffer zone be- 
tween Egypt and Israel—in which the United Nations Emergency 
Force will continue to perform its functions—there will be established 
an early-warning system entrusted to U.S. civilian personnel. The 
proposal of the United States, for which approval of the Congress is 
being sought, provides details of that early-warning system. That 
proposal is described as a part of the agreement between Egypt and 
Israel, but that does not imply that the United States is party to this 
agreement. By the same tcken the U.S. assurances and undertakings 
before this committee, while given on the occasion of, and concordant 
with, the conclusion of the Sinai agreement between Egypt and Israel, 
are not in any sense part of the Sinai agreement.... 


The special position of trust enjoyed by the United Stetes inevitably 
means that both sides attach great significance to our views. State- 
ments of our intentions, therefore, served as a lubricant in this most 
recent negotiation just as they have in every previous mediation effort. 
But they must be seen in perspective and in the light of historical prac- 
tice. It is extremely important, therefore, that in approving the send- 
ing of U.S. technicians the Congress should take care not inadvertently 
to create commitments that were never intended. 


We have submitted all documents containing U.S. commitments. 
Not all provisions in these documents amount to binding undertakings. 
They include: 


——First, assurances by the United States of our political intentions. 
These are often statements typical of diplomatic exchange; in some 
instances they are merely formal reaffirmations of existing American 
policy. Other provisions refer to contingencies which may never arise 
and are related—sometimes explicitly—to present circumstances sub- 
ject to rapid change. 

—Second, undertakings or assurances by the United States which 
are conditional on existing or prior authorization and appropriation 
by the Congress or which fall within the constitutional authority of the 
President to conduct the foreign relations of the United States. 


Thus to speak of memoranda of agreement as executive agreements 
is by no means to say that each of their individual provisions is bind- 
ing upon the United States. That depends entirely upon the content 
of the specific provisions in question. Moreover, nothing in these par- 
ticular documents constrains congressional action in any issue in- 
volving the future legislative process. 
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The fact that many provisions are not by any standard international 
commitments does not mean, of course, that the United States is 
morally or politically free to act as if they did not exist. On the con- 
trary, they are important statements of diplomatic policy and engage 
the good faith of the United States so long as the circumstances that 
gave rise to them continue. But they are not binding commitments 
of the United States. 


On October 13, 1975, President Ford signed into law the joint resolution 
to implement the United States proposal for the early-warning system in 
Sinai.* Section 5 of the joint resolution provides: 


The authority contained in this joint resolution . . . does not signify 
approval of the Congress of any other agreement, understanding, or 
commitment made by the executive branch. 


FISHERIES 
Bilateral Agreements (U.S. Digest, Ch. 7, §4) 


On December 16, 1975, the United States and Poland signed a new fish- 
eries agreement, effective January 1, 1976, concerning Polish fishing off 
the Pacific coast of the United States.1 It was the first bilateral agreement 
in implementation of the U.S. fisheries initiative announced by Secretary 
of State Henry A. Kissinger in an address to the American Bar Association 
on August 11, 1975, in which he stated that, as a transition to an eventual 
200-mile zone, the United States would negotiate interim agreements with 
other nations to conserve and protect the U.S. fishing industry while a con- 
vention on law of the sea was being negotiated.” 

The Department of State announced ® that the agreement with Poland 
included, for the first time, principles that would govern fishing off the 
Pacific coast based on the consensus emerging from the UN Conference 
on the Law of the Sea concerning legal and jurisdictional changes in the 
regime of fisheries management within 200 miles of coastal countries. 
Poland agreed that the United States would determine the total allowable 
catch for species off the Pacific coast on the basis of the best available 
scientific evidence. Within this total, American fishermen would have a 
preference to that part of the total they were able to harvest. Any surplus 
within the total would be allocated among foreign fishermen. 

Substantial new restrictions and controls affecting Polish fishing opera- 
tions in the North Pacific were agreed to by Poland. Its hake quota was 
reduced for 1976 by. 39 percent, and its fishing effort by a similar percentage 
in terms of numbers of days its fishing and processing vessels would en- 
gage in the hake fishery. Under the arrangement, Poland is to move its 


8 For full text, see 73 Derr. STATE BOLL. 609-13 (1975); Hearings on Early Wem- 
ing System in Sinai Before the Senate Comm. on Foreign Relations, 94th Cong. Ist 
Sess., at 206-43 (1975). 

4 PL 94-110; 89 Stat. 572, 22 U.S.C, 2441. 

1 See Dept. of State Press Release No. 613, Dec. 16, 1975. 

273 Dept. Stare BULL. 353 (1975); 70 AJIL 118 (1976). 

3 Dept. of State Press Release No. 613, Dec. 16, 1975. 
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fleet seaward off the U.S. coast when it has reached its hake quota or the 
agreed number of vessel-days, whichever occurs first. The measure was 
intended to protect important coastal species, such as rockfish, which are 
talen incidentally by foreign countries while fishing for hake. The United 
Stetes said it would seek to reduce the catches by other nations in future 
ne zotiations to protect the hake stock. 

~oland also agreed to reduce the total number of vessels to be licensed 
for operation off the U.S. Pacific coast in 1976 from 15 to 12, and to re- 
duze the number of fishing and processing vessels that will be permitted in 
various areas and times off that coast from 11 to 8. Pacific herring was 
adied for 1976 to the list of fisheries prohibited to Polish fishing under the 
former agreement.* New area and time restrictions were agreed upon. For 
example, Poland agreed to refrain from fishing year-round from 38°30’ 
Ncrth Latitude off the coast of northern California south to the U.S.-Mexico 
border to help protect rockfish and juvenile hake stocks. In the Gulf of 
Alaska, Poland agreed to refrain from fishing in certain areas and times, 
sinilar to provisions in U.S. agreements with Japan and the Soviet Union, 
to protect halibut and other groundfish stock and to reduce fishing gear 
conflicts. In addition, Poland agreed to refrain from fishing for a nine- 
menth period in a large area between 147°W and 157°W Longitude in the 
vieinity of Kodiak Island, Alaske. 

Other restrictions and measures contained in the former agreement, in- 
cluding a voluntary inspection scheme, conciliation of gear loss and vessel 
demage claims, and the opportunity to place U.S. observers aboard Polish 
vessels to collect scientific data, are continued in the 1976 agreement. 


CANALS 
Penama Canal (U.S, Digest, Ch. 7, §7) 


Ambassador-at-Large Ellsworth Bunker, Chief United States Negotiator 
foc the Panama Canal Treaty, in an address to the World Affairs Council 
at Los Angeles on December 2, 1975, summarized the status of the nego- 
tictions as follows: 


We have reached agreement in principle with the Panamanians on 
three major issues: 


Jurisdiction: Jurisdiction over the Zone area will pass to Panama in 
a transitional fashion. The United States will retain the right to use 
those areas necessary for the operation, maintenance, and defense of 
the canal. 


Canal Operation: During the treaty’s lifetime the United States will 
have the primary responsibility for the operation of the canal. 


There will be a growing participation of Panamanian nationals at all 
levels in day-to-day operations in preparation for Panama’s assump- 
tion of responsibility for canal operation at the treaty’s termination. 

The Panamanian negotiators understand that there are a great many 
positions for which training will be required over a long period of 


4 TIAS No. 8110. 
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time and that the only sensible course is for Panamanian participation 
to begin in a modest way and grow gradually. 


Canal Defense: Panama recognizes the importance of the canal for 
our security. As a result, the United States will have primary respon- 
sibility for the defense of the canal during the life of the treaty. 
Panama will grant the United States “use rights” for defending the 
waterway; and Panama will participate in canal defense in accordance 
with its capabilities. 


Several other issues remain to be resolved. They concern: 


—The amount of economic benefits to Panama; 

—The rights of the United States to expand the canal should we 
wish to do so; : 

—The size and location of the land and water areas we will nee 
for canal operation and defense; 

—A mutually acceptable formula for the canal’s neutrality and non- 
discriminatory operation of the canal after the treaty’s termination; and 

—Finally, the duration of the new treaty.+ 


OUTER SPACE 
Direct Broadcasting by Satellite (U.S. Digest, Ch. 8, §6) 


On October 13, 1975, Ambassador W. Tapley Bennett, Jr., Deputy United 
States Representative to the United Nations, made a statement in Com- 
mittee I (Political and Security) of the United Nations General Assembly 
on direct broadcasting by satellite. He noted that the question of prior 
consent to broadcasting remained unresolved, and he restated the U.S. 
view that adoption of a prior-consent regime is undesirable in principle and 
probably infeasible in practice. With a view to reconciling differences 
among states on the issue, he presented a proposed new approach based 
on notification and consultation. The following is an excerpt from Am- 
bassador Bennett’s statement: 


Based on our review of the points and interests raised in the debates 
on direct broadcasting during the last year, we would like to propose 
a new approach which we believe might serve as an effective basis 
for reconciling many of our divergent interests. 


In his August statement on international law before the American 
Bar Association meeting in Montreal, Secretary of State Kissinger sug- 
gested that any system for direct television broadcasting by satellite 
should be accompanied by full consultations among the countries con- 
cerned.t I wish to elaborate on the meaning of this suggestion. In 
particular, we are proposing that before direct television broadcasting 
is undertaken, states within the reception area should be notified of 
the intention to broadcast. Those who broadcast should be prepared, 
on a reciprocal basis, to assume an obligation to give formal notifica- 
tion to states within the likely broadcast area. In addition, those who 
broadcast should agree to consult fully with the governments of the 
states in the intended reception area if the latter so request, with the 


1 For the full text of Ambassador Bunker’s address, see 73 Derr. STATE BULL, 881- 
85 (1975). 
173 Dept. STATE BULL. 353 (1975). 
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ager of making good-faith efforts to reconcile problems that may 
e raised. 


We believe that this approach would offer protection for any state 
which has legitimate concerns about direct television broadcasting into 
its territory, without establishing an international scheme based on 
prior consent. We do not envisage establishment through these pro- 
cedures of a right of any state to prohibit others frora undertaking 
broadcasting. We do envisage that such notification and consultation 
requirements would go substantively beyond the technical consulta- 
tions now provided for within the ITU [International Telecommuni- 
cation Union]. 


It is our belief that the actual process of consultations. which would 
cause the parties to deal expressly with problems which may arise, 
would go very far to reconcile differences. The very process of bona 
fide consultations would give the broadcaster considerable incentive 
to work out mutually satistactory solutions and would guarantee those 
in the reception area a full opportunity to resolve problems they may 
foresee. Broadcasters would clearly not wish to alienate prospective 
audiences and hence would desire to reconcile differences. The natu- . 
ral dynamic of the dialogue would work in favor of recorciliation.? 


SUBSTANTIVE Bases For INTERNATIONAL CLAIMS 
Expropriation (U.S. Digest, Ch. 9, §2) 


On December 30, 1975, the Department of State issued a statement of 
U.S. policy toward nationalizations involving U.S. firms and the ensuing set- 
tlement negotiations. The following is an excerpt: 


The President of the United States, in January 1972, drew attention 
to the importance which the United States attaches to respect for the 
property rights of its nationals. He stated that the policy of the United 
States concerning expropriatory acts includes the position that: “Under 
international law, the United States has a right to expect: 


—That any taking of American private property will be nondiscrimi- 
natory; 
—That it will be for a public purpose; and 

—That its citizens will receive prompt, adequate, and effective com- 
pensation from the expropriating country.” + 


With regard to current or future expropriations of property or con- 
iractual interests of U.S. nationals, or arrangements for “participation” 
in those interests by foreign governments, the Department of State 
wishes to place on record its view that foreign investors are entitled 
to the fair market value of their interests. Acceptance by U.S. na- 
tionals of less than fair market value does not constitute acceptance 
of any other standard by the United States Government. As a con- 
sequence, the United States Government reserves its rights to main- 
tain international claims for what it regards as adequate compensa- 
tion under international law for the interests nationalized or trans- 


ferred.” 


214, 675-76; Press Release USUN-116 (75), Oct. 13, 1975. 

1 For the Presidential policy statement of Jan. 19, 1972, see 66 Derr. State BuLL. 
152-34 (1972). See also the 1973 U.S. Dicesr, 382-83, 

2 DEPT. STATE BULL. 138 (1976); Press Release No. 630, Dec. 30, 1975. 
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INTELLECTUAL PROPERTY 
Patents (U.S. Digest, Ch. 10, §7) 


On November 14, 1975, President Ford signed Public Law 94131, “To 
carry into effect certain provisions of the Patent Cooperation Treaty, and 
for other purposes.” The Patent Cooperation Treaty, done at Washington 
on June 19, 1970, had been approved, subject to three declarations, by 
the U.S, Senate on October 30, 1973. Following enactment of the imple- 
menting legislation, the U.S. instrument of ratification was deposited on 
November 26, 1975. It was subject to declarations under Article 64(1)(a), 
64(3)(a), and 64(4)(a), and extended to all territories for which the 
United States has international responsibility? 

Public Law 94-131, which becomes effective on the entry into force of 
the Patent Cooperation Treaty with respect to the United States, amends 
U.S. patent law by adding to the system of obtaining a patent in the 
United States new international procedures as provided in the Treaty and 
annexed Regulations, while leaving unchanged the substantive require- 
ments for obtaining a patent. The new procedures are optional and are 
not intended to replace domestic filing procedures nor to diminish the rights 
of priority and national treatment which applicants are accorded under 
the Paris Convention for the Protection of Industrial Property.* 

The Act enables U.S. nationals or residents to file international applica- 
tions with the Patent Office acting as a Receiving Office. It authorizes 
acceptance by the Patent Office of international applications designating 
the United States, which were filed by foreign applicants in their respec- 
tive Receiving Offices and which would constitute regularly filed U.S. ap- 
plications, subject to certain conditions and formal requirements. The 
Patent Office is also authorized to be a Receiving Office for international 
applications filed by applicants of other countries, conditioned on the con- 
clusion of an agreement between the United States and such other countries. 

The Act provides authority for the Patent Office to become an Inter- 
national Searching Authority, but does not require it to do so. It also 
requires that international applications comply with certain national re- 
quirements, generally at the end of the twentieth month from the applica- 
tion’s priority date, after which such applications would generally be pro- 
cessed by the Patent Office like other national applications and subject 
to the same requirements of patentability. 

In addition to certain other clarifying provisions, the Act amends 35 
U.S.C. §6 to authorize the allocation of funds from Patent Office appro- 
priations to the Department of State for payment of the share of the United 
States to the working capital fund established under the Treaty. 


289 Stat. 685; 35 U.S.C. 351 et seq. For additional explanatory material on PL 
94-131, see S. Repr. 94-215 and H. Repr. 94-592, 94th Cong., Ist Sess. (1975). 

2 For the text of the Patent Cooperation Treaty and annexed Regulations, see S. 
Exec. S, 92nd Cong., 2d Sess. (1973). l 

3 See 1973 U.S. Dicesr 392-94. 

4 TS 579 as revised by TIAS Nos. 6923, 7727; 21 UST 1583, 24 UST 2140. 
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Resort TO WAR AND ARMED FORCE 
Regional Security Systems (U.S. Digest, Ch. 14, §1) 


On November 29, 1975, President Ford submitted to the Senate for ad- 
vice and consent to ratification the Protocol of Amendmen* to the Inter- 
Anerican Treaty of Reciprocal Assistance (Rio Treaty), signed at San 
Joie, July 26, 1975.1. The amendments embodied in the Protocol were 
the first to be adopted since the Rio Treaty was signed on September 2, 
1947.2. They were based on drafts prepared by the Special Committee for 
the Restructuring of the Inter-American System of the Organization of 
American States (OAS), which met frequently at Lima and Washington 
from June 1973 until July 1875. In his message to the Senate, President 
Ford referred to the Protocol as a major development for the Inter-Ameri- 
cam system and a reaffirmation of U.S. relationships with the Latin Ameri- 
_ cam countries, An excerpt from his message follows: 


The most significant changes embodied in the Protocol in the Rio 
Treaty are (1) a provision for lifting sanctions by majority vote rather 
than the two-thirds vote required for all other decisions under the 
Treaty; (2) specific provision for non-binding recommendations and 
for conciliatory and peace-making steps as well as for binding mea- . 
sures; (3) a narrowing of the geographic area in which the “attack 
against one, attack against all” applies, eliminating Greenland and 
some high seas areas, and limiting its applicability to attacks against 
other states parties (instead of all “American states’); (4) the incor- 
poration of a more complete definition of aggression than appeared in 
the original treaty, following the lines of the definition approved in 
1974 by the General Assembly of the United Nations; and (5) the ad- 
dition of an article providing that “collective economic security” shall 
be guaranteed by a special treaty (a provision to which the United 
States submitted a reservation at the time of signature). While the 
inclusion of an article on collective economic security represents an 
unfortunate detraction from the Protocol's balance and good sense, 
on the whole, the amendments improve this basic instrument of inter- 
American security and peacekeeping. 


It is significant from the point of view of the United States that 
many other proposed changes were not embodied in the Protocol. 
For example, a proposal supported by some that would have limited 
the “attack against one, attack against all” concept to attacks coming 
from within the hemisphere was soundly defeated. Similarly, efforts 
to limit the authority of the Organ of Consultation to deal with a broad 
range of acts which could endanger the peace of America were un- 
successful. The result, in our view, was a reaffirmation of the basic 
principles of the Rio Treaty rather than a weakening of them. Never- 
theless, I believe the protection of interests of the United States with 
respect to its position on the concept of collective economic security 
requires a formal reservation to that Article when the United States 


1 3. Exxc. J, 94th Cong., Ist Sess. (1975); text of the Protocol can be found also in 
OAL Doc. OEFA/Ser. K/XXIII.1.1, CPTIAR/doc.38/75 rev. 3, July 26, 1975, reprinted 
at 14 ILM 1122 (1975). 

2 32 Stat. 1681; TIAS No. 1838; 4 Bevans 559; 43 AJIL Supp. at 53 (1949); en- 
tered into force for the United States, Dec. 3, 1948. 
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‘deposits its instrument of ratification, along the lines of the reserva- 
tion made at the time of signing. .. . : 


The President’s message forwarded to the Senate a report of the De- 
partment of State, which explained the recommendation for a United 
States reservation as follows: 


... an article on collective economic security was adopted despite 
United States objections and a negative vote. When the United States 
signed the Treaty it made the following reservation with respect to 
the new Article 11: 


The United States, in signing this Protocol of Amendment to the Inter- 
American Treaty of Reciprocal Assistance, accepts no obligation or commit- 
ment to negotiate, sign or ratify a treaty or convention on the subject of 
collective economic security.+ 


It is strongly recommended that when this Protocol is ratified, the 
United States include the same reservation so as to preclude any pos- 
sible implication that the United States has somehow committed it- 
self to a treaty on collective economic security. The United States 
objected to inclusion of the article because it was not germane to the 
Rio Treaty. Moreover, the concept of collective economic security 
remains to be defined within the Inter-American System. Some mem- 
ber states view it as a means of limiting the action that the United 
States might take in defense of economic interests, in particular, the 
application of U.S. legislation designed to protect foreign investment. 


... The discussions at the San Jose Conference indicated that the 
member states recognize that the concept of collective economic secur- 
ity is totally unrelated to any other article of the Rio Treaty, and 
that the reservation does not affect any of our other obligations under 
the Protocol. | 


In connection with signature of the Final Act of the Conference of 
Plenipotentiaries for the Amendment of the Inter-American Treaty of Re- 
ciprocal Assistance,’ signed at San Jose on July 26, 1975, the United States 
made the following statement: 


The United States wishes to state expressly that the area of coverage 
delineated by Article 4 of the Treaty, as revised by this Protocol of 
Amendment, has no effect whatsoever on the sovereignty or national 
or international status of any territory or any territorial claims.* 


873 Dept. STATE BULL. 903 (1975). 

4 See 14 ILM 1181 (1975). 

SOAS Doc. OEA/Ser.K/XXUIL1.1, CPTIAR/doc.37/75 rev. 2, July 26 1975; 14 
ILM 1117 (1975). 

6 Id. 1121. 
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Act of state—disputed title to petroleum concession in Persian Gulf—effect 
of Hickenlooper Amendment on concession agreement 


OccmDENTAL OF UMM AL Qaywayn, Inc. v. Crræs Service Ou. Co. 396 


F.Supp. 461. 
U.S. District Court, W.D. Louisiana, July 8, 1975. 


This action arose out of an extended controversy between plaintiff and 
Buttes Gas & Oil Co. (Buttes) over their respective rights to explore for 
and extract oil from the seabed and subsoil off the island of Abu Musa in 
the Persian Gulf. According to an agreement reportedly made by the 
Trucial Sheikdoms of Umm al Qaywayn (Umm) and Sharjah in 1964, 
the limit of the territorial sea off Abu Musa was set at three miles, with 
the area beyond recognized as the continental shelf of Umm. In 1969, 
Sharjah allegedly by unpublished decree extended the limit of its terri- 
torial sea to twelve miles cff Abu Musa in violation of the 1964 agreement. 
Umm granted plaintiff an exclusive concession in November 1969, to ex- 
plore for and extract oil from the area under the territorial and offshore 
waters of Umm. Six weeks later, Sharjah granted Buttes a concession to 
extract oil and gas from the area underlying the territorial waters of Shar- 
jah, including Abu Musa. Buttes’ concession was extended to the area 
twelve miles off Abu Musa in April 1970. Plaintiff brought an action 
against Buttes in 1970, under the Sherman Act, complaining that it had 
been deprived of its rights in its concession. Buttes’ motion to dismiss 
was granted by the District Court on the ground that this litigation was 
barred by the act of state doctrine and that the Hickenlooper Amendment 
to the 1964 Foreign Assistance Act (22 U.S.C. §2370(e)(2)) did not apply 
in this situation. (Occidental Petroleum Corp. v. Buttes Gas & Oil Co., 
331 F.Supp. 92 (C.D.Cal. 1971); 65 AJIL 815 (1971); aff'd per curiam, 461 
F.2d 1261 (9th Cir. 1972), cert. denied, 409 U.S. 950 (1972).-) 

The British Foreign Office had approved the original concessions, how- 
ever, following the extension of Buttes’ conression in 1970, the Foreign 
Office ordered both parties to refrain from operations pending mediation 
of their dispute. The waters were further muddied by the interposition 
of the National Iranian Oil Co. which claimed Abu Musa, together with a 
territorial sea of twelve miles off the island. In 1971, Sharjah and Iran 
agreed to joint possession of Abu Musa while reserving the question of 
title. Iran then recognized Sharjah’s concession to Buttes. In 1972, Buttes 
began drilling in an area nine miles off the island. The fcllowing year, 
Umm terminated the concession to plaintiff, allegedly because plaintiff had 
not made requisite payments under their agreement. In 1974, oil extracted 


1 See also, Occidental Petroleum Corp. v. Buttes Gas & Oil Co., The Times (Lon- 
don), Dec. 5, 1974 (Court of Appeals); 69 AJIL 435 (1975}. 
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by Buttes from the disputed area arrived in the United States on three 
tankers, Plaintiff then sought to recover possession of the oil in three 
actions, which were consolidated here, arguing that it had been deprived 
of its rights in the concession. Defendants moved for dismissal of the ac- 
tions or summary judgment on the following grounds: that plaintiff's pre- 
vious action against Buttes in 1971 barred the present action either by res 
judicata or by collateral estoppel; that according to the act of state doc- 
trine, courts may not inquire into acts of foreign states; that adjudication 
of this dispute would necessitate the determination of a boundary issue in- 
volving foreign states which was beyond the court’s authority; that Sharjah, 
Umm, and Iran had not been joined as indispensable parties. Defendants 
also sought to enjoin further litigation based upon the subject matter of 
this case. The District Court granted the motion for summary judgment 
but denied the request for injunctive relief. 

With regard to the effect of the 1971 litigation upon the present proceed- 
ings, Hunter, C. J., found that res judicata did not apply as the two actions 
were different, although the factual situations were essentially the same. 
Given some uncertainty as to the meaning of the affirmation of the trial 
court’s decision in the 1971 case by the Court of Appeals for the Ninth 
Circuit, the District Court declined to allow the application of collateral 
estoppel in the present case. As for the matter of indispensable parties, 
the Court pointed out that joinder of Sharjah, Umm, and Iran was not feasi- 
ble; consequently, pursuant to Fed. R. Civ. P. 19(b), it would permit this 
action to proceed without them. 

The central issue was whether the act of state doctrine barred judicial 
inquiry into the boundary dispute which was basic to plaintiff's complaint. 
While not agreeing with defendants that the Court was precluded from 
any consideration of a foreign boundary dispute even where private rights 
to property were at issue, Chief Judge Hunter said: 


We prefer a narrower construction, and conclude that if the resolu- 
tion of the boundary dispute requires inquiry into the authenticity and 
motivations of the acts of foreign states, then and in that case judicial 
resolution would be inappropriate.? 


The question was whether the Hickenlooper Amendment authorized such 
judicial inquiry. In the opinion of the Court, it did not. Chief Judge 
Hunter said: 


We find nothing in the wording of the statute or in its legislative his- 
tory which would give plausibility to Occidental’s major premise that 
the conduct of Sharjah and/or Iran amounted to a “confiscation.” We 
cannot ascribe to the belief that a confiscation of plaintiff's concession 
agreement occurred when Sharjah and Iran allegedly extended their 
territorial waters claim to include the disputed area. Territorial wa- 
ters claims are subject to a body of international law, wholly different 
from that related to confiscations. See e.g. McDougal and Burke, The 
Public Order of Oceans, 486-98, 520-61, see also Major Middle Eastern 
Problems in International Law, American Enterprise Institute for Pub- 
lic Policy Research (1972). We hold that the conduct set forth in 


2396 F.Supp. 461, 468. 
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the complaint did not amount to a confiscation within the meaning of 
the Hickenlooper Amendment. Contrariwise, the record reveals that 
plaintiffs were allegedly deprived of the enjoyment of their conces- 
sion only by the cooperative effect of a number of acts of state by 
Sharjah, Iran and Umm Al Qaywayn. This is not a situation at which 
the Sabbatino Amendment was aimed. Occidental Petroleum Corp. 
v. Buttes Gas & Oil, supra. On its face a claim to submerged lands 
and their superadjacent waters coincidental with a lease for the ex- 
ploration of mineral resources could not conceivably have been en- 
visioned by Congress to rise to the magnitude of a confiscation within 
the narrow confines of the Hickenlooper Amendment.* 


The Court also noted that there was considerable uncertainty as to plain- 
tifs claim to title to the disputed area on the one hand and as to the re- 
spective rights of Iran and the two Sheikdoms in the area, on the other. 

The Court denied defendants’ request for an injunction against further 
litigation based on the subject matter of the present case on the ground 
that “the order would deprive the plaintiff of its statutory remedy with . 
respect to further shipments of oil by the defendants to the United States 
before a final determination of its claim.” * . 


Act of state doctrine—expropriation—oil concessions in Mexico—forum non 
conveniens 


D'ANGELO v. PerroLeos Mexicanos. 398 F.Supp. 72. 
U.S. District Court, D. Delaware, July 16, 1975. 


Plaintiff, the receiver for Papantla Royalties Corp. (Papantla), a dis- 
solved Delaware corporation, brought a claim for an accounting for oil 
produced from wells in Mexico in which Papantla had interests and which 
had been managed since 1938 by Petroleos Mexicanos (Pemex), a corpora- 
tion owned by the Government of Mexico. In the first phase of this litiga- 
tion, the Court of Chancery of Delaware refused to dismiss Papantla’s 
complaint on defendant’s contention that the court lacked jurisdiction be- 
cause the expropriation of the oil in 1938 constituted an act of state and 
sustained an order for the sequestration of defendant’s property in Dela- 
ware. (D'Angelo v. Petroleos Mexicanos, 317 A.2d 38 (1973); 68 AJIL 740 
(1974).)} In the next phase, the District Court held that the sequestration 
order brought Pemex within the Court’s quasi in rem jurisdiction. (D- 
Angelo v. Petroleos Mexicanos, 378 F.Supp. 1034 (D.Del. 1974).) In the 
present phase, Pemex appeared generally and answered the complaint, 
moving for summary judgment. Defendant’s case rested on the act of state 
doctrine, the running of the statute of limitations and/or laches, and the 
doctrine of forum non conveniens. Plaintiff moved for summery judgment 
on the record. The District Court denied the motions of both parties. 

With regard to the act of state doctrine, Steel, J., pointed out that the 
issue here was not the validity of the expropriation decree but rather the 
scop2 and meaning of the decree. There was no question that the decree 
reached the physical properties owned by the seventeen oil companies named 
in it and the interests of these companies in any confirmatory concessions 


8 Id, 471. t Id. 473. 
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‘acquired by them after 1925. Papantla’s claim to “royalties and participa- 
tion rights” was based, however, not upon ownership of oil subsoil rights 
acquired before 1917, as was the case with the seventeen companies, but 
upon. 576 confirmatory concessions acquired from owners of such subsoil 
rights for whom Papantla had arranged to have the oil interests developed 
by these oil companies. Papantla argued here that the expropriation de- 
cree did not reach this type of transaction whereas defendant argued that 
the expropriation extinguished all such interests. The Court observed that 
the act of state doctrine would ordinarily bar an inquiry into the validity 
of a foreign state’s law but suggested that it would not bar an inquiry into 
the scope and meaning of such a law. Judge Steel said: 


In the case at bar, so far as the record discloses, there has been “no 
official declaration” by the Republic of Mexico as to whether the ex- 
propriation decree of 1938 was intended to divest plaintiff and others 
similarly situated of their rights in the confirmatory concessions and 
interests thereunder. Had the record revealed such an “official dec- 
laration” such interpretation might perhaps be deemed to constitute 
an act of state which would preclude this Court from making an in- 
dependent examination of the effect of the decree. This, however, is 
not presently decided.* 


Turning to Pemex’s other arguments, the Court found that the action 
was not barred by the statute of limitations. Defendant contended that 
the doctrine of forum non conveniens should be applied as the case should 
properly be heard in a Mexican court because much of the evidence and 
many witnesses were in Mexico, issues of Mexican law were ai stake, and 
the factors of cost and inconvenience should be considered. Judge Steel 
denied this motion on the grounds that plaintiff was in a less favorable 
position financially to pursue this litigation in Mexico than Pemex was to 
pursue it in Delaware and that “interpretation of the law of a foreign 
country is a task from which federal courts do not shrink.”? Citing Vanity 
Fair Mills v. Eaton Co., 234 F.2d 633 (2d Cir. 1956), cert. denied 352 U.S. 
871 (1956), Judge Steel pointed out that “courts of the United States are 
reluctant to apply the doctrine of forum non conveniens when it would 
force an American citizen to seek redress in a foreign court.” 3 


Foreign assets control—Cuba—Trading with the Enemy Act 


ReaL v. Suwon, 510 F.2d 557. 
U.S. Court of Appeals, 5th Circuit, March 27, 1975. 


Plaintiffs, a Cuban national residing in the United States and three natu- 
ralized citizens of Cuban origin, were the heirs of a Cuban national who 
died intestate in Cuba leaving assets in the form of a securities account in 
the United States. This account had been blocked by the Secretary of 
the Treasury pursuant to the Cuban Assets Control Regulations, 31 C.F.R. 
Pt. 515. A Florida court adjudged plaintiffs to be the heirs of decedent 
and allocated the assets among them. The government refused to release 


1398 F.Supp. 72, 78. 2 Id. 85. 
8 Ibid. 
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the money, Plaintiffs then brought an action to gain possession on the 
groand that the government was depriving them of property without due 
prozess of law in violation of the Fifth Amendment. The District Court 
fouad for the government. On appeal, the Court of Appeals reversed this 
dec'sion. 

Ainsworth, J., found a statutory basis for the Cuban Assets Control Regu- 
latiens in Section 5(b) of the Trading with the Enemy Act (50 U.S.C. App. 
§§1 et seq.). The reach of this Act with regard to Cuban assets had not 
beea limited, as appellants had sought to argue, by the 1961 Foreign As- 
sistence Act, 75 Stat. 424, 

A different issue was posed, however, in the matter of the application of 
the Regulations to appellants. The government admitted that it could 
only block such assets if it could show that a Cuban national had an in- 
terest in them. As three of the four appellants were American nationals 
and the fourth was a resident alien, the government’s position could not 
be sustained here. Moreover, the government could not show that appel- 
lants intended to use these assets for the benefit of the Government of 
Cuka. It did argue, however, that these assets could be used to compen- 
sate American nationals whose property had been confiscated by the Cuban 
Government. This argument failed, however, because, as Judge Ainsworth 
poirted out, this case differed from previous ones concerning the release 
of Llocked Cuban assets, e.g., Nielsen v. Secretary of the Treasury, 494 
F.2c 833 (D.C.Cir. 1970); 64 AJIL 951 (1970), in that all claimants here 
were American residents. The Court said: 


This distinction is critical, because we have clear direction from Con- 
gress that it is not the intent of this country to use the property of one 
group of Americans to provide compensation to another group.* 


The Court concluded that the “Secretary of the Treasury [had] exceeded 
his statutory authority in the interpretation and application of the Trading 
witt the Enemy Act” ? in this case. 


Jurisdiction—transnational securities fraud—suit by defrauded foreign in- 
bestors 


IIT 7. Vencar, Lrp. 519 F.2d 1001. 
U.S. Court of Appeals, 2d Circuit, April 28, 1975. 


TIT, an international investment trust incorporated in Luxembourg, and 
thre: Luxembourg nationals who had been appointed as its liquidators 
brought an action for fraud, conversion, and corporate waste against Ven- 
cap, Ltd., a Bahamian corporation and other defendants. This action was 
related to the activities of Investors Overseas Services (IOS). Plaintiffs 
mov2d for a temporary restraining order, a preliminary injunction, and 
the :ppointment of a receiver. The District Court granted the temporary 
restraining order. Following extensive hearings, the Court issued a tem- 

15_0 F.2d 557, 563, citing S.Rer. No. 701, 89th Cong., Ist Sess. (1965) and H.Rep. 


No. 736, 89th Cong., Ist Sess. (1965). 
25 0 F.2d 557, 565. 
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porary injunction and appointed a receiver. Defendants appealed from this 
order. The Court of Appeals retained jurisdiction of the appeal pending 
further proceedings in the District Court. 

One question before the Court of Appeals was whether the District Court 
had subject matter jurisdiction over the case. Examining 28 U.S.C. §1350, 
which conferred jurisdiction over “any civil action by an alien for a tort 
only, committed in violation of the law of nations or a treaty of the United 
States,” Circuit Judge Friendly concluded that this rarely invoked section 
was not relevant. The Court observed: 


Here there is no allegation of anyone’s violating a treaty. The refer- 
ence to the law of nations must be narrowly read if the section is to 
be kept within the confines of Article III [of the Constitution.] We 
cannot subscribe to plaintiffs view that the Eighth Commandment 
“Thou shalt not steal” is part of the law of nations. While every 
civilized nation doubtless has this as a part of its legal system, a vio- 
lation of the law of nations arises only when there has been “a viola- 
tion by one or more individuals of those standards, rules or customs 
(a) affecting the relationship between states or between an individual 
and a foreign state, and (b) used by those states for their common 
good and/or in dealings inter se.” Lopes v. Reederei Richard Schroder, 
225 F.Supp. 292, 297 "ED Pa. 1963 ).1 


Turning to the securities laws themselves, Judge Friendly found that 
while the American citizenship per se of one or more defendants would 
not suffice to confer jurisdiction, where the United States had been used 
as the base for the development of fraudulent schemes for export, a dis- 
trict court would have jurisdiction over a suit for damages brought by a 
foreign victim. The Court said: 


We do not think Congress intended to allow the United States to be 
used as a base for manufacturing fraudulent security devices for ex- 
port, even when these are peddled only to foreigners. This country 
would surely look askance if one of our neighbors stood by silently 
and permitted misrepresented securities to be poured into the United 
States. By the same token it is hard to believe Congress meant to 
prohibit the SEC from policing similar activities within this country; 
.. . If there would be subject matter jurisdiction over a suit by the 
SEC to prevent the concoction of securities frauds in the United States 
for export, there would also seem to be jurisdiction over a suit for 
damages or rescission by a defrauded foreign individual. Our ruling 
on this basis of jurisdiction is limited to the perpetration of fraudu- 
lent acts themselves and does not extend to mere preparatory activities 
or the failure to prevent fraudulent acts where the bulk of the activity 
was performed in foreign countries, such as in Bersch [v. Drexel Fire- 
stone, Ltd., 519 F.2d 974 (2d Cir. 1975)]. Admittedly the distinction 
is a fine one. But the position we are taking here itself extends the 
application of the securities laws to transnational transactions beyond 
prior decisions and the line has to be drawn somewhere if the securities 
laws are not to apply in every instance where something has happened 
in the United States, however large the gap between the something 
and a consummated fraud and however negligible the effect in the 
United States or on its citizens.” 


1519 F.2d 1001, 1015. 2 Id. 1017-18. 
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Jurisdiction—conflict of laws—liability for injury to American servicemen 
in Cambodia—relevance cf Cambodian law 


CHALLONER V. DAY AND ZIMMERMAN, Inc. 512 F.2d 77. 
U.S. Court of Appeals, 5th Circuit, April 24, 1975. 


Plaintiffs, a former member of the U.S. Armed Forces and the adminis- 
trator of the estate of a second serviceman, brought an action for damages 
against defendant, a manufacturer of ammunition, complaining that in- 
juries to the one and the death of the other had been caused by the pre- 
mature explosion of a defective 105 mm. howitzer round while plaintiffs 
were stationed in Cambodia. The case involved an interesting problem of 
choice of law as to whether strict or limited liability would apply, in that 
the first plaintiff was a citizen of Wisconsin, decedent was a citizen of 
Tennessee, defendant was incorporated in Maryland with its principal 
place of business in Pennsylvania, the ammunition was manufactured in 
Texas, and the incident occurred in Cambodia. Wisconsin, Tennessee, 
Pennsylvania, and Texas {where the action was brought) followed a strict 
liability rule; Cambodia required proof of fault. A jury found for plain- 
tiffs. On appeal, the Court of Appeals affirmed this verdict. 

Appellant contended that according to the conflict of laws rules of Texas, 
the law of the place of injury zoverned in a tort action and hence that 
Carnbodian law should be applied here, Circuit Judge Coleman rejected 
this argument on two grounds—relevance of state interest in the issue and 
the extraterritorial status cf foreign troops in a country. As to the first 
point, the Court observed that Cambodia, unlike Wisconsin, Tennessee, 
Pennsylvania, and Texas, had no direct interest in the case. The Court said: 


This is a case in which the policies of all jurisdictions having an inter- 
est in the dispute will be carried out through application of Texas law. 
No jurisdiction will have any policy frustrated by application of that 
law. In such a situation, Lester [Lester v. Aetna Life Insurance Com- 
pany, 433 F.2d 884 (5th Cir. 1970), cert. denied 402 U.S. 909 (1971)] 
dictates that as a matter of federal choice of law, we apply the law 
of the jurisdictions having a legitimate interest in the contest, any 
state conflict of law rule to the contrary notwithstanding. However 
controlling state law may be in most diversity cases, it does not extend 
so far as to bind a federal court to the law of a wholly disinterested 
jurisdiction, 

As for the second point, Judge Coleman, invoking The Schooner Exchange 

v. M’Faddon (7 Cranch 116 (1812) ), stated: 


Cambodia, under established principles of international law has no 
right to determine rights cr liabilities as between foreign subjects 
arising out of the military activities of a foreign power.* 
The Court also took the view that an American court “has no warrant, 
legal or moral, to frustrate well established American policies by an ap- 
plication of the local policies of a foreign government.” 3? Judge Coleman 
concluded that under Texas law strict liability would apply where de- 


1512 F.2d 77, 80-81. 3 Id. 81. 
3 Zd. 82. 
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fendants assembled the material at issue but did not actually sell it to the 
government. 


Extradition—standard of evidence supporting extradition request-—review 
on habeas corpus—-1886 Extradition Treaty with Japan 


Unrrep States ex rel. Saxacucut v. KavLuKcuxut. 520 F.2d 726, 
U.S. Court of Appeals, 9th Cir., July 9, 1975. 


Relator, a Japanese national who had permanent resident status in the 
United States, petitioned for habeas corpus, complaining that the docu- 
ments supporting a request by the Japanese Government for his extra- 
dition on a murder charge,* were deficient in that they contained inconsis- 
tencies or discrepancies. The District Court denied the relief sought. On 
appeal, the Court of Appeals affirmed this decision. 

Circuit Judge Barnes pointed out that the presence of inconsistencies 
or discrepancies in the documents submitted as part of an extradition re- 
quest did not invalidate the documents provided, as here, that they con- 
tained other sufficiently competent evidence to support the charge. The 
standard of sufficiency was determined not by state law but by Federal 
law. (Shapiro v. Ferrandina, 478 F.2d 894 (2d Cir. 1973), cert. dism. 
under Rule 60, 414 U.S. 884 (1974); 68 AJIL 127 (1974).) Following 
Ferrandina, the Court noted that hearsay evidence would be admissible in 
an extradition proceeding even though it would not be acceptable in a pre- 
liminary examination under state law and pointed out that an extradition 
treaty must be “‘more liberally [construed] than a criminal statute or the 
technical requirements of criminal procedure.” (Quoting Factor v. Lau- 
benheimer, 290 U.S. 276, 298 (1933).) Circuit Judge Barnes concluded 
by noting that the indirect review of a grant of extradition which is ob- 
tained through the device of a habeas corpus petition is limited to an 
“‘“inquir[y] whether the magistrate had jurisdiction, whether the offense 
charged is within the treaty, and . .. whether there was any [competent] 
evidence warranting the finding that there was reasonable ground to be- 
lieve the accused guilty.” (Fernandez v. Phillips, 268 U.S. 311, 312 
(1925), quoted in Ferrandina, 900. (Brackets in original quotation).) 


Extradition—procedure—irregular recovery—political charges—variation in 
language between arrest warrant and treaty—1911 Extradition Con- 
vention with France 


_ In re Exrrapirion or Davip. 395 F.Supp. 803. 
U.S. District Court, E.D. Illinois, June 13, 1975. 


The Government of France requested the extradition of Christian Jacques 
David, a French national, on charges of the murder and attempted murder 
of police officers. The accused offered a number of objections to the re- 
quest, inter alia that the documents and other evidence submitted in sup- 
port of the request were deficient in that they had been improperly au- 


1 1886 Extradition Treaty with Japan, 24 Stat. 1015. 
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therticated, inaccurately translated, and that they included hearsay; that 
he Fad been tortured in South America and brought by force to the United 
States; that he faced prosecution on political charges in France; and that 
the criminal offenses with which he was charged were not included in the 
191] Extradition Convention. (37 Stat. 1526.) The District Court granted 
the extradition request. 

- D-strict Judge Foreman found that the documents and other supporting 
evidence were in proper order. The Court pointed out with regard to the 
inclusion of hearsay evidence that “[o]rdinary rules of evidence do not 
apply to extradition proceedings.”+ David’s objection to the testimony of 
Frarce’s identification witnesses failed when his attorneys refused to ac- 
cept the Court’s invitation to cross-examine them in another hearing. The 
Cou-t found no merit in his objections to the bases of the warrant of ar- 
rest or to the competence of the Ambassador of France to request extra- 
ditim and of an Assistant United States Attorney to represent France in 
the proceedings. 

As for the accused’s complaint that he had been brought involuntarily 
to tLe United States following torture in South America, Judge Foreman 
said: : 

The Court has previously ruled that kidnapping alone is not a defense 
-o extradition, In re David, 390 F.Supp. 521 (E.D.HI. 1975). The 
Zourt now holds that the brutal torture of an individual prior to kid- 
rapping is not a defense to extradition. Such mistreatment may be a 
defense to a criminal prosecution where immediate loss of liberty can 
~esult, but it should not be [a] defense in an extradition proceedin 
at which the guilt of the accused is not decided. Further, even f 
Daviď’s alleged torture were a defense, he waived this defense by 
dleading guilty in New York to a violation of American narcotics laws, 
in re David, supra.” 


Witk regard to the allegation that his extradition was being sought for po- 
litical reasons, David was unable to provide evidence in support of this 
contention. His complaint that the charges of common crimes which ap- 
peared in the request were not included among the offenses listed in the 
Convention was found to be without merit. The Court observed that the 
term: “willful homicide” and “attempted willful homicide” which were used 
in the International Arrest Warrant were the “legal equivalents of murder 
and attempted murder,” as used in the Convention.” 


Aliers—standing to sue in federal courts 


Hacr v. JAcos STERN & Sons, Inc. 396 F.Supp. 779. 
U.S. District Court, E.D. Pennsylvania, March 18, 1975. 


Plaintiff, a Canadian national, brought an action against defendant, a 
firm which processed fats and greases, for damages for injuries which he 


13 F.Supp. 803, 808. 2 Id. 807. 
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sustained at defendant's plant. After the jury found for plaintiff, defendant 
filed a post-trial motion asserting inter alia that the court lacked jurisdic- 
tion over the suit because there was no diversity of citizenship (28 U.S.C. 
§1332(a)(2)), as both parties were residents of Pennsylvania. Defendant 
also suggested that there was some question as to the legality of plain- 
tiffs status as an alien in this country. The District Court denied the 
motion. 

With regard to plaintiffs right to bring this action in federal court on 
diversity of citizenship, District Judge Ditter pointed out that Article III, 
§2 of the Constitution as codified in 28 U.S.C. §1332(a)(2) allowed an 
alien to sue an American citizen in federal court without regard to the 
domicile of either party. The Court observed that as a result “an alien 
enjoys a greater right to bring suit in federal court than that given United 
States citizens.” This position was enunciated by Chief Justice Marshall 
in Breedlove v. Nicolet, 32 U.S. (7 Pet.) 413 (1833). Plaintiff’s status as 
an alien, whether legal or illegal, did not affect his right to bring this 
action, as he was entitled to equal protection of the law. 


Refugees—conditional entry—not firmly resettled in Hong Kong 


ere AMERICAN CIVIL Counci. V. ATTORNEY GENERAL. 396 F.Supp. 
U.S. District Court, District of Columbia, July 7, 1975. 

Plaintiffs, six Chinese nationals who had fled from the mainland to Hong 
Kong and a sponsoring organization, challenged a decision of the Immigra- 
tion and Naturalization Service (Service) denying them conditional entry 
into the United States as refugees. (§203(a)(7), 79 Stat. 911 (1965); 
8 U.S.C. §1153(a)(7).) They contended that the decision was based upon 
arbitrary and capricious changes in the Service's policy and practice re- 
garding persons who had taken refuge in Hong Kong. Defendant moved 
to dismiss or, in the alternative, for summary judgment. Plaintiffs filed 
a cross-motion for summary judgment. The District Court dismissed the 
action with respect to five of the Chinese plaintiffs and the sponsor and 
remanded the complaint of the sixth Chinese plaintiff to the Service for 
further proceedings. 

In a Memorandum Opinion, Smith, J., held that the action failed at the 
outset for want of standing on the part of five of the Chinese plaintiffs and 
the sponsor. Both case law and Service policy ruled “against affording a 
Federal forum for a person anywhere in the world challenging denial of 
entry or immigration status. ...” 1 The sponsor had no more standing in 
the matter than the five plaintiffs nor could it show any injury to itself 
through the decision at issue. The sixth Chinese plaintiff, Shui Chong 
Kwan, had standing to sue. He had entered the United States as a sec- 
ond preference immigrant in 1967 (8 U.S.C. §1153(a)(2)); however, de- 


1396 F.Supp. 779, 782. 
1396 F.Supp. 1250, 1251. 
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portation proceedings were subsequently brought against him on the 
ground that this classification had been obtained fraudulently. Kwan then 
requested classification as a refugee (8 U.S.C. §1153(a)(7)). The Service 
denied his application on the ground that his thirteen years of residence 
in Hong Kong constituted “frm resettlement” which barred him from 
classification as a refugee, according to the 1971 Hong Kong Immigration 
Ordinance. The Ordinance, which became effective on April 1, 1972, es- 
tablished two classes of residents of Hong Kong: those who had resided 
there relatively continuously since April 1, 1965, and those who had or- 
dinarily resided there for any consecutive period of seven years prior to 
April 1, 1972, but with absences for business or other purposes. The Ser- 
vice decided in 1973 that residents in both categories were to be considered 
“firmly resettled” and so not eligible for conditional entry status. 

In the opinion of Judge Smith, the Service was both “arbitrary and un- 
reasonable”? in classifying Kwan as firmly resettled on the basis of a 
selection of any seven years of his total thirteen years’ residence in Hong 
Kong, thus denying him eligibility for conditional entry. The Court said: 


Rather, for those not residents of Hong Kong for the seven year period 
immediately preceding April 1, 1972, multiple factors such as intent, 
family ties, business or property connections, etc., should be con- 
ani in determining an alien’s resettlement or continuing search for 
retuge.® 


Untrep Kincpom Case NOTE 


Sovereign immunity—restrictive theory—state-owned ship. engaged in com- 
merce—action in rem 


Tae PHILIPPINE ADMIRAL (THE OWNERS OF THE SHIP “PHILIPPINE ADMIRAL”) 
v. WaLLEM Suiprinc (Hone Konc). Privy Council Appeal No. 13 of 
1974, reported in The Times (London), Nov. 11, 1975.° 

Judicial Committee of the Privy Council, Nov. 5, 1975. 


The Philippine Admiral was owned by the Philippine Repzrations Com- 
mission, a government agency, having come into the possession of the Re- 
public as part of the Japanese reparations settlement following the Second 
World War. The ship was operated by the Liberation Steamship Company 
and engaged in carrying freight until 1972 when it put inte Hong Kong 
for repairs. A dispute as to the payment of these costs arose among the 
Liberation Steamship Company, 2 charterer, and a firm of brokers and ship- 
ping agents. Writs in rem were issued against the ship, and it was arrested. . 
As no action was taken to secure its release, the Registrar of the Supreme 
Court of Hong Kong ordered that it be sold and the proceeds paid into the 
Court. The Philippine-Government objected, claiming sovereign immunity 
for the ship. The Chief Justice then set aside the writs and subsequent: 
proceedings; however, the full court reversed this order. The Philippine 


2 Id. 1252. 8 Id. 1253 (emphasis by court). 
* Full text printed at 15 ILM 133 (1976). 
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Government appealed. The Judicial Committee of the Privy Council dis- 
missed the appeal. 

After examining the principal cases concerning the immunity of state- 
owned ships, Lord Cross took the position that 


There is no doubt—as was indeed conceded by Counsel for the ap- 
pellants—that since the Second World War there has been both in the 
decisions of Courts outside this country and in the views expressed by 
writers on International Law a movement away from the absolute 
theory of sovereign immunity championed by Lord Atkin and Lord 
Wright in The Cristina+ towards a more restrictive theory. This re- 
strictive theory seeks to draw a distinction between acts of a State 
which are done “jure imperii” and acts done by it “jure gestionis” and 
accords the foreign State no immunity either in actions in personam or 
$ e in rem in respect of transactions falling under the second 

ead. 


Referring to the precedent of the “Tate Letter,” issued by the U.S. Depart- 
ment of State in 1952 on the subject of sovereign immunity,? it was noted 
that no effort had been made here to consult the Foreign Office for its 
views. The Board concluded that: 


The only reason for following The Porto Alexandre ? which appears to 
their Lordships to have much weight is that to apply the “restrictive” 
theory to actions in rem while leaving actions in personam to be gov- 
emed by the absolute theory would produce a very illogical result. 
The rule that no action in personam can be brought against a foreign 
Sovereign State on a commercial contract has been regularly accepted 
by the Court of Appeal in England and was assumed to be the law 
even by Lord Maugham in The Christina. It is no doubt open to the 
House of Lords to decide otherwise but it may fairly be said to be at 
the least unlikely that it would do so, and Counsel for the respondents 
did not suggest that the Board should cast any doubt on the rule. So 
Counsel for the appellant could and did argue with force that granted 
that the restrictive theory was to be preferred the Courts should leave 
it to the Government to ratify the 1926 + and 1972 * Conventions and to 
introduce the legislation necessary to make them part of our law and 
should not tamper with the law as so far declared in England by ap- 
plying the restrictive theory to actions in rem. But their Lordships— 
while recognising that there is force in that argument—are not pre- 
pared to accept it. Thinking as they do that the restrictive theory is 
more consonant with justice they do not think that they should be 
deterred from applying it as far as they can by the thought that the 
resulting position may be somewhat anomalous. For these reasons 
they propose not to follow The Porto Alexandre. 


' The Philippine: Admiral was held to be an “ordinary trading skip” used 
for commercial purposes and was therefore not entitled to immunity in an 
action in rem. 


1 [1938] A.C. 485, 226 Derr. STATE BULL. 984 (1952). 
3 (1920] P. 30. 
4 Convention for the Unification of Certain Rules relating to the Immunity of State- 
Owned Vessels, signed at Brussels, April 10, 1926. 
: 5 European Convention on State Immunity, signed at Basle, May 16, 1972. 
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Territorial status of Spanish Sahara prior to colonization. 


ZSTERN SAHARA. ICJ Reports, 1975, p. 12. 
International Court of Justice. Advisory Opinion, Oct. 16, 1£75.? 


The General Assembly, by Resolution 3292(XXIX), adovted Dec. 13, 
1974, asked the Court for an advisory opinion on the questions: 


I. Was Western Sahara (Rio de Oro and Sakiet El Hamra) at the time 
of colonization by Spain a territory belonging to no one ( terra nullius)? 


If che answer to the first question is in the negative, 


If. What were the legal ties between this territory and the Kingdom 
of Morocco and the Mauritanicn entity? °? | 


After finding that the Court was competent to give the opinion requested, 
ani that it was proper to do sc, the Court discussed the circumstances of 
the territory at the time of Spanish colonization in 1884, and said in part: 


80. Whatever differences of opinion there may have been among 
jurists, the State practice af the relevant period indicates that terri- 
tories inhabited by tribes or peoples having a social and political or- 
ganization were not treated es terrae nullius. It shows that in the 
case of such territories the acquisition of sovereignty was not generally 

' considered as effected unilaterally through “occupation” of terra 
ae by original title but through agreements concluded with local 
rulers... . 


81. In the present instance, the information furnished the Court 
shows that at the time of colonization Western Sahara was inhabited 
by peoples which, if nomadic, were socially and politically organized 
in tribes and under chiefs competent to represent them. It also shows 
that, in colonizing Western Sahara, Spain did not proceed on the basis 
that it was establishing sovereignty over terrae nullius. . . . 


Sinding no “tie of territorial sovereignty” between Morocco and Western 
Sanara, the Court said of the evidence: “It does not show that Morocco dis- 
pleyed effective and exclusive State activity in Western Sanara. It does 
however provide indications that a legal tie of allegiance had existed at 
the relevant period between the Sultan [of Morocco] and some, but only 
some, of the nomadic peoples of the territory.” The Court lso found ties 
be-ween the nomadic peoples of Western Sahara and the region which 
since has become Mauritania; but in both cases “those ties did not involve 
territorial sovereignty or co-sovereignty or territorial inclusion in a legal 


1 Composed for this case of President Lachs; Vice-President Ammoun; Judges Forster, 
Gres, Bengzon, Petrén, Onyeama, Dillard, Ignacio-Pinto, de Castro, Morozov, Jiménez 
de Aréchaga, Waldock, Nagendra Singh, and Ruda; and Judge ad hoe Boni. Judge 
Boni, President of the Supreme Court of the Ivory Coast, was named b:y Morocco, since 
the Court found that there was a legal dispute between Morocco and Spain. Finding 
no such dispute between Mauritania and Spain, the Court did not ask Mauritania to 
namne a judge ad hoc. 

z Digest by William W. Bishop, Jr. Full text reprinted at 14 ILM 1355 (1975). 

€ The term “Mauritanian entity” was apparently used because at the relevant time 
there was not yet any state of Mauritanie. 
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entity.” Summarizing, the Court stated: 


162. The materials and information presented to the Court show the 
existence, at the time of Spanish colonization, of legal ties of allegiance 
between the Sultan of Morocco and some of the tribes living in the 
territory of Western Sahara. They equally show the existence of 
rights, including some rights relating to the land, which constituted 
legal ties between the Mauritanian entity, as understood by the Court, 
and the territory of Western Sahara. -On the other hand, the Court’s 
conclusion is that the materials and information presented to it do 
not establish any tie of territorial sovereignty between the territory of 

` the Western Sahara and the Kingdom of Morocco or the Mauritanian 
entity. Thus the Court has not found legal ties of such a nature as 
might affect the application of resolution 1514(XV) * in the decoloni- 
zation of Western Sahara and, in particular, of the principle of self- 
determination through the free and genuine expression of the will of 
the peoples of the Territory.... 


163. For these reasons, the Court decides, with regard to Question 
I, by 13 votes to 3, and with regard to Question II, by 14 votes to 2, 
to comply with the request for an advisory opinion; 


The Court is of Opinion, with regard to Question I, unanimously, 
that Western Sahara (Rio de Oro and Sakiet El Hamra) at the time of 
m by Spain was not a territory belonging to no-one (terra 
NUUS ); 

with regard to Question II, by 14 votes to 2, that there were legal 
ties between this territory and the Kingdom of Morocco of the kinds 
indicated in paragraph 162 of this Opinion; by 15 votes to 1, that there 
were legal ties between this territory and the Mauritanian entity of 
the kinds indicated in paragraph 162 of this Opinion.’ 


4 The Declaration on the Granting of Independence to Colonial Countries and Peoples. 

5 Judges Gros, Ignacio-Pinto, and Nagendra Singh appended declarations. Vice- 
President Ammoun and Judges Forster, Petrén, Dillard, de Castro, and Boni gave 
separate opinions. Judge Ruda gave a dissenting opinion. 


BOOK REVIEWS AND NOTES 


Eprrep BY Leo Gross 


The Arab-Israeli Conflict. Edited by John Norton Moore. Sponsored by 
the American Society of International Law. Princeton: Princeton Uni- 
versity Press, 1974. Vol. 1 Pp. xxvii, 1067; Vol. 2 Pp. 1192. Index; 
Vol. 3 Pp. xxii, 1248. Maps. Index. $95.00 the set. 


The Arab-Israeli conflict, which the editor rightly describes as “one of 
the most persistent and explosive challenges to world order of our time,” 
has generated a vast amount of literature and documentation published in 
a large variety of sources, Professor Moore therefore deserves the grati- 
tude of all interested in this-dispute for bringing together in this monu- 
mental work readings from a large number of authors with widely differ- 
ing viewpoints, as well as most of the important documents relating to the 
conflict. The readings are contained in volumes one and two, the docu- 
mentation is presented in volume three. A comprehensive index to volume 
one and two is included in volume two. Volume three has its own index. 
In his introduction to volumes one and two, the editor gives as the purposes 
of his compilation the promotion of a wider understanding of the Arab- 
Israeli conflict and the facilitation of “access to a range of scholarly read- 
ings in the international legal literature and to demonstrate the utility of 
an international legal perspective in the analysis and settlement of major 
world-order disputes.” The introduction then presents a “brief historical 
overview” of the conflict. This overview will be very useful particularly 
to readers not wholly familiar with the development of the Arab-Israeli 
conflict and will help to place the readings and documentation in the proper 
historical perspective. 

As is nearly unavoidable in such a large undertaking, particularly in 
view of the rapid developments in the Arab-Israeli dispute, the author was 
not able to complete the three volumes at approximately the same time. 
As a result the first and second volumes do not contain any materials re- 
lating to events after May 1973, while the third volume contains docu- 
mentation up to May 1974. -The introduction to volumes one and two 
breaks off about August 1972. Obviously, the brief historical overview 
which Professor Moore gives cannot include all the significant events which 
some readers might like to see included. For instance, the editor refers 
to the promises made during World War I to Arabs and Jews and then 
discusses the Balfour Declaration in some detail. It might have been de- 
sirable to mention also the Hussein-McMahon correspondence which is 
printed in volume three. Likewise, when discussing the aftermath. of the 
first Arab-Israeli war, the editor might have mentioned the annexation of 
the West Bank by Jordan. However, these are minor flaws which do not 
detract from a generally exceilent brief exposition of the involved history of 
the Arab-Israeli conflict. | 


368 
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The readings in volume one and two are arranged according to topics. 
Volume one begins with two readings dealing with the relevance of inter- 
national law. A second section presents a number of readings on “under- 
lying issues.” This section is divided into three subsections: the first deals 
with “Arab and Jewish nationalism and the rights of refugees,” the second 
with “freedom of navigation through the Strait of Tiran, the Gulf of Aqaba, 
and the Suez Canal,” the third with “the status of Jerusalem and the Holy 
Places.” In the second volume we find readings on the Six-Day War and 
its aftermath, the role of the United Nations, and thoughts on settlement. 
The section on the Six-Day War is again divided into three subsections, 
the first gives‘ some background to the war, the second deals with the “legal 
issues concerning the use of force and its consequences,” and the third 
with “human rights for contexts of violence: the Geneva Conventions and 
the protection of civilians and prisoners of war.” 

All the selections contained in these two volumes are from English- 
language publications. Although it might have been interesting to have 
also some selections from scholarly publications in other languages, par- 
ticularly Arabic and Hebrew, the lack of excerpts from such publications 
is not serious, due to the fact that varying viewpoints, including those of 
Arabs and Israelis, can be found in English-language sources. 

It is likely that any specialist reading these volumes will find some ar- 
ticle or excerpt from a book which he would have included and other se- 
lections that he would not have included had he been the editor. This 
reviewer, however, considers that the choices Professor Moore has made 
are generally well balanced and present clearly the various viewpoints on 
the topics, with the possible exception of the occasional inclusion of rather 
polemical] articles, such as the article by Ben Halpern (Vol. 1, at 79). 

The documentation contained in volume three is as full as can be ex- 
pected. As Professor Moore rightly states in his introduction to volume 
three, the documentation contained in UN publications alone would fill 
a considerable number of volumes. Again the editors selections cover all 
the important topics and developments. There is one rather puzzling 
-= omission. In document 93 (at 687) the editor presents excerpts from the 
reply by the United States to the representations of the Arab states con- 
cerning the Suez Canal and the Gulf of Aqaba. It is not clear why ex- 
cerpts from the Arab representations were not likewise included. Volume 
three also contains an excellent index. A selected bibliography on the 
Arab-Israeli conflict and international law, prepared by Mrs. Helen Philos, 
Librarian of the American Society of International Law, is included at 
the end of volume three and will be welcome to all who wish to do further 
work on this important dispute. 

Professor’: Moore and the American Society of International Law are to 
be congratulated on their courage and perseverance in undertaking and 
bringing to a successful conclusion the task of publishing a work of this 
scope. It will be an indispensable tool for all concerned with the Arab- 
Israeli conflict and will greatly simplify research into the complexities of 
this important problem of world order. This collection will also be valua- 
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bis for courses and seminars on modern Middle Eastern history or politics, 
as well as those on international law which consider this dispute in any 
detail. 

HERBERT J. LEBESNY 


Droit international public. Tome II. Les sujets de Droit. By Charles 
Rousseau. Paris: Editions Sirey, 1974. Pp. 774. F.180. 


Professor Rousseau continues to command our admiration. Volume II 
of his monumental work, devoted to Subjects of International Law, presents 
all the qualities of its predecessor: objectivity, clarity of exposition, an in- 
credible amount of information and documentation, the classical simplicity 
an-l beauty of language which, as in all writings of the author, makes even 
the most technical matters easy and pleasant reading. And again, there 
is che all-pervading sense of history. Professor Rousseau does not hesitate 
to go back into the past, to show the historical origins of institutions, and | 
to discuss even discarded phenomena. The reader is thus offered a broad 
perspective and a sense of proportion and development rarely achieved in 
comtemporary textbooks. 

All this notwithstanding, the reviewer's task has been made somewhat dif- 
ficult because of the splitting of what had originally been conceived as 
one single volume into the present volume and a future volume III. The 
author’s short “Avant-propos” does not tell us in detail what this future - 
volume will cover; it would therefore be premature and out of place to in- 
sist on the absence in the present volume of several problems traditionally 
diszussed under the heading of subjects of international law, such as the 
bir:h and extinction of states, their identity and continuity, recognition 
(ard nonrecognition), state succession, and jurisdiction of states. Readers 
will therefore look forward even more eagerly to the publication of volume 
Ill. hoping to find these questions discussed there in Professor Rousseau’s 
usv-al masterly way. 

The present volume consists of four parts, dealing respectively with I. 
states; II. entities other than states (“collectivités non étatiques”); HI. inter- 
natonal organizations; and IV. the individuals. It thus covers, to use Pro- 
fessor Verdross’s terminology, the permanent subjects of international law 
to zhe exclusion of temporary ones, to wit, insurgents and belligerents. 
Even allowing for the above-mentioned splitting. of the subject into two 
par-s, this omission in volume H is rather unexpected. 

Sach as it is, the list may not be accepted without controversy, accord- 
ing to the view one takes of the notion of subject of international law. Is 
it enough for an entity to be the object, or even the addressee of interna- 
tional law rules, or must it moreover possess the capacity of actually acting 
in tne international law sphere—more particularly, of bringing an interna- 
tioral claim? The latter seems to be the view of the ICJ in the Reparations 
case, which Professor Rousseau makes his own (at 8). In discussing in- 
dividuals, he accordingly makes a clear distinction between rules merely 
affexting them and those enabling them to act before international organs 
(at 696-97). But if that is so, do mandated, trusteeship, and international 
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territories fall into this category? And is the Saar Territory or Tangiers to 
be put into the same class as Danzig? Contrary to the view taken by the 
PCI], Professor Rousseau contests the state character of the Free City of 
Danzig. However, it certainly acted in the international sphere and, more 
particularly, it appeared time and again before the Permanent Court (al- 
though only in advisory proceedings), even nominating its judge ad hoc. 

In discussing the state in Part I, Professor Rousseau has chosen to ad- 
here to Jellinek’s “Zwei-Seiten theorie,” making a distinction between the 
state as a sociopolitical and as a legal phenomenon. His analysis of the 
first aspect bears on population, territory, and organization, while sov- 
ereignty and independence are discussed under the second heading. Yet, 
his discussion of population, including the question of self-determination, 
is to a large extent a legal one and his discussion of territory is exclusively 
so. The reference to works on constitutional law in matters of organiza- 
tion speaks for itself. The reviewer therefore respectfully submits that, 
even without reference to Kelsen’s classical work on the subject, (Der sozio- 
logische und der juristische Staatsbegriff), the impossibility of conceiving 
the state in other than legal terms has been demonstrated by the author 
himself. 

The criterion of a state—again, a purely legal problem—distinguishing 
it from any other organized territorial entity has long been seen in the 
notion of sovereignty which even the best authors consistently equated 
with independence (e.g., Max Huber in the Island of Palmas award or 
Anzilotti in his individual opinion in the Customs Union case). It is the 
outstanding merit of Professor Rousseau’s to have separated the two no- 
tions. Rejecting the notion of sovereignty as logically untenable and prac- 
tically subversive of all international law (“cette notion . . . fonciérement 
anti-juridique” (at 60)), he has for years concentrated on an elaboration 
of an autonomous notion of independence which, while giving all legiti- 
mate satisfaction to states, is scientifically sound and practically workable. 
The relevant arguments and conclusions in the present volume are cer- 
tainly among its most important and most fruitful pages. 

Permanent neutrality is discussed not under the heading of war and neu- 
trality, as is usual, but under that of states with a special legal status 
(“Etats 4 condition juridique particulière” )—again, one of Professor Rous- 
seau's Own original conception, which seems entirely justified. Indeed, the 
status of permanent neutrality is just as relevant in peace as in war. Pro- 
fessor Rousseau holds that authentic permanent neutrality can result only 
from a treaty and not from a unilateral declaration by the interested state 
(at 307). There is, however, a third possibility which he himself seems 
to admit, namely that it can also be founded on custom, as was the case 
with Swiss neutrality prior to the Great Powers’ declaration of 20 November 
(not March) 1815 (at 308). Since that date this neutrality has rested on a 
double basis, both customary and conventional. If this is so, then there is 
` no reason why Austrian neutrality, admittedly unilaterally proclaimed, may 
not become grounded in customary law and thus achieve the condition of 
“authenticity.” Gratitude is due to Professor Rousseau for clearly dis- 
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tinguishing between neutrality of states and neutralization of territories, 
pacticularly in view of the confusion prevailing in this matter. 

Sart IJ of the volume deals with the Holy See, the state character of 
which Professor Rousseau contests, and with mandates, trusteeships, and 
international territories. 

Next to states, international organizations take pride of place in the 
voume (Part III). Preceded by a historical section and by a general 
theory, this part deals extensively not only with the United Nations but 
als> with the League of Nations. Indeed, how can the former be seriously 
studied without an adequate knowledge of the latter? There follows a dis- 
cussion of continental, regional, and military organizations, While Pro- 
fessor Rousseau gives his reasons for not including international organi- 
zations of an economic nature (at 606-08), .it may perhaps be regretted 
thet he did not think it feasible to deal at least with the European Com- 
munities (and possibly the Comeccn) the importance, legal relevance, and 
po-entialities of which are not limited to economic matters alone, 

Part IV is reserved to the overall standing of the individual in inter- 
national law, the rare cases in which he acts as a genuine subject of that 
lav being clearly distinguished. 

The few reservations voiced above are neither intended to, nor could 
they possibly, detract from the immense value of this book. No serious 
_ study of international law can frora now be undertaken without Professor 
Roasseaw’s classic oeuvre just as no serious teaching can dispense with it. 
Inf2rnationa! lawyers all over the world will receive it gratefully and wait 
im atiently for its continuation. 

| : KRYSTYNA MAREK 


Intzrnational Law Tomorrow. A Collection of Papers Published by the 
Faculty of Law and Economic Science of the University of Neuchatel. 
Neuchatel: Editions Ides et Ca-endes, 1974. Pp. 119. Swiss Fr. 45. 


‘This is a collection of nine papezs (five in French and four in English) 
presented at the 25th Conference of the Association of Attenders and 
Alumni of the Hague Academy of International Law. Each contributor is 
so well known and each contributicn so valuable that a full analysis should 
be devoted to each. However, constraints of space compel the reviewer 
.to comment only on those contributions that relate to a general pattern 
or -o an important theme. 

charles Rousseau deals (in French) with a Century of Evolution of 
International Law (1873-1973). The author refers to changes in the 
comtent and method of international law. The change of content takes the 
form of (a) weakening of the distinction between public and private in- 
ternational law; (b) progressive transformation of the international law of 
coexistence to an international law of cooperation and coordination; (c) 
a rew dimension as a result of the “emancipation” of the African and Asian 
peeples and the emergence of a socialist common law; (d) liberal inter- 
pretation of the jurisdictional competence of international institutions; and 
(e confusion between the analysis of international law anc international 
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relations which Professor Rousseau criticizes. He admits, however, as one 
should, that political analysis is relevant to international law provided it 
is confined to proper limits. 

Pierre Lalive deals (in French, at 23-39) with multinational enter- 
prises. Two central points in his analysis require special mention. First, 
functional delimitation between the law of ihe country of incorporation or 
of the center of management and of the law of the country in which the 
transnational corporation operates. Secondly, the realization by both na- 
tional legislation and international law of the increasing importance of 
the transnational corporation as a new phenomenon and the need to help 
its legitimate activities, while controlling and regulating it in the public | 
interest. In contrast to Professor Rousseau, who uses and advocates a 
public law approach, Pierre Lalive reflects in his analysis the comparative 
approach, which is one of the most important characteristics of the mod- 
ern, and, it is submitted, the future public international law method. 

Krzysztof Skubiszewski makes (in English) interesting remarks on the 
effects of resolutions of the UN General Assembly (at 55-56). He ques- 
tions the advisability of using such resolutions to ascertain or “animate” 
customary international law. The author submits the view that the Gen- 
eral Assembly, when ascertaining customary law, should limit itself to the 
corroboration of rules that are already evidenced by other sources and con- 
fine it to cases where the approval of the United Nations is specifically 
desirable. On the other hand, international organizations, including the 
United Nations, can by resolutions usefully enunciate nonobligatory stan- 
dards of conduct by states. This gives states the opportunity to adopt 
such standards of conduct before incorporating them into a treaty or 
treaties. He predicts that international organizations will remain impor- 
tant centers for the negotiation and drafting of lawmaking treaties by 
states and will accumulate and demonstrate the practice of states but 
only to a limited extent adapt the law to the needs of the international 
community, leaving lawmaking to the traditional methods. 

Developments in 1974 and 1975 demonstrate that the UN General As- 
sembly does not seem to share Professor Skubiszewski’s cautious views. 
The enunciation by the General Assembly of a New International Economic 
Order, a Programme of Action in Establishing such an Order? and a 
Charter of Economic Rights and Duties of States è goes a long way towards 
policymaking and the exercise of a quasi-legislative function. In the light 
of such developments one is obliged to agree with Dr. Fritz Kalshoven’s 
remarks (at 117) that “formal acceptance of law-creating effect of certain 
categories of General Assembly resolutions will be unavoidable.” The re- 
viewer is even prepared to go a step further and respectfully agree with 
Dr. Kalshoven that such an effect will be desirable. It is relevant at this 
point to refer to Professor Heribert Golsong’s contribution (in French, at 
103-09). He notes the increasing effect of resolutions of the General As- 

1GA Res 3201(S—VI), May 1, 1974; 13 ILM 715 (1974); 68 AJIL 798 (1974). 


2 GA Res. 3202(S-VI), May 1, 1974; 13 ILM 720 (1974). 
3 GA Res. 3281(XXIX), Dec. 12, 1974; 14 ILM 251 (1975); 69 AJIL 484 (1975). 
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sembly in provoking the approval or disapproval of states and, by this 
interplay of conflicting views, clarifying peremptory norms of customary. 
international law as defined by Articles 53 and 64 of the Vienna Convention 
on the Law of Treaties. Professor Golsong refers to Professor Verdross 
recent work on Die Quellen des Völkerrechts (The Sources of Public In- 
ternational Law) and quotes appropriately Sir Kenneth Bailey’s observa- 
tion: “A resolution on the record may today, in a point of law, look like 
only a recommendation or even a mere ‘voeu’, But it is to be remembered 
that propaganda can create pressure; that pressure can create practice; and 
that practice can create law.” 

Besides the effect of General Assembly ects, another important 
theme emerged during the conference: the impact of tomorrow’s interna- 
tional law on the framework of national constitutions discussed (in En- 
glish, at 91-109) by Luzius Wildhaber. This opens a vast and most im- 
portant field. Professor Wildhaber suggests that a world state is neither 
likely in the near future nor a solution to existing problems. Supranational- 
ity will not develop through military necessities but rather through en- 
lightened self-interest, economic development, and the need for environ- 
mental protection. The European Community should not develop into 
a larger nation-state but into a functional community contributing to inter- 
dependence. The individual is changing from an object of international 
law into a subject of international law, and such development is promi- 
nent within the framework of the European Convention of Human Rights 
in those states that have accepted the right of an individual to petition 
directly the European Commission of Human Rights. While national con- 
stitutions integrate and “constitute” the state and the citizens in legal 
harmony and in pluralistic order, they should be open to the cutside world 
and allow “the influx of international law into the municipal legal order.” 
Conversely, states must be allowed to push forward tomorrow's interna- 
tional law. 

This review should end with a mention of Professor Pocar’s analysis on 
the interrelation of public and private international law {in French, at 
4]-54), Dr. Syatauw’s contribution on old and new states (in English, at 

67-83), and Professor Waelbroeck’s paper on the supr anationality of the 
European Community (in French, at 85-90). 
GEORGE A. ZAPHIRIOU 


The Element of Negotiation in the Pacifie Settlement of Disputes between 
States. By P. J. I. M. de Waart. The Hague: Martinus Nijhoff, 1973. 
Pp. xiii, 989, Bibliography. Appendix, Index. DA. 45. 


In the peaceful settlement of disputes between states, the term “nego- 
tiation” has two meanings: in a broad sense, the use by states of their best 
efforts to ensure the settlement of disputes, and in a narrow sense, the . 
joint consideration of disputes by representatives of states with the view 
to obtaining a settlement. When reference is made to the latter meaning, 
one usually speaks about direct negotiation—one of the specific means for 
peaceful settlement of disputes that is entirely distinct from enquiry, medi- 
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ation, good offices, conciliation, arbitration, or judicial settlement. When 
reference is made to the former meaning, negotiation may assume the form 
of one of these means for the peaceful settlement of disputes. In other 
words, to paraphrase the pronouncement of the Permanent Court of In- 
ternational Justice in the case of Free Zones,’ these means are but alterna- 
tives to the direct and friendly settlement of disputes between or among 
the parties concerned. The author uses the term “negotiation” in both 
meanings, but he has not sufficiently elaborated this point. One may agree 
with the authors approach to the matter, that all means of peaceful set- 
tlement of disputes are only different forms of the negotiating process, 
and states are entirely free to choose one which appears to them the most 
appropriate. However, one should not overlook the fact that, in certain 
means of peaceful settlement which are characterized by a third-party in- 
tervention, such as arbitration and judicial settlement, the element of nego- 
tiation is not as self-evident as in those means involving the direct par- 
ticipation of the parties in the formulation of the solution of a pending 
dispute. The author could have made a greater contribution to the exami- 
nation of the subject, if he had given closer attention to the element of 
negotiation in third-party settlement. 

The author answers in the negative the question whether states are un- 
der a legal duty to settle all their disputes, and his opinion finds support 
in the pronouncement of the Permanent Court of International Justice in 
the Eastern Carelia case* as well as in literature. The Declaration on 
Friendly Relations è seems, however, to contradict this opinion. The peace- 
ful settlement of disputes is no longer an alternative to the use of force in 
international relations, and to allow states to leave their disputes unsettled 
would obviously favor those which are the beneficiaries of the status quo— 
a result which may not prove in all cases to be a just and lasting solution. 
Equally open to question is the conclusion of the author that the relevant 
provisions of the Declaration do not go further than those already con- 
tained in the Charter itself (at 29). The obligation of the parties to a 
dispute, in the event of a failure to reach a solution by any one of the 
peaceful means, to seek a settlement by other peaceful means agreed upon 
by them is, for instance, expressly stated in the Declaration but it could 
at most be read into the Charter. | 

The author uses empirical data and statistics in support of his conclu- 
sions, and the idea, as such, is worthy of attention. However, the reader 
may experience some difficulty in reading these data and statistics, not 
‘so much because of unfamiliarity with the symbols used in the tables, but 
rather because it is not always easy to establish a direct relationship be- 
tween them and the context. Also, the main idea of the book, that in vari- 
ous degrees the element of negotiation is present in all means of peaceful 
settlement of disputes, does not appear to have received the necessary 
emphasis. More regrettable is the fact that, as the author himself implies 
in his foreword, the data and statistics contained in the various tables are 


1 [1929] PCIJ ser. A, No. 22, at 13. 2 [1923] PCT, ser. B, No. 5, at 27. 
8 GA Res. 2625(XXV), Oct. 24, 1970. 
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not based on exhaustive examination of the treaties concluded or applied 
by states since 1918 (as indicated in the subtitle of the book), and the 
same can be said with respect to the long array of cases based on those 
treaties. This is particularly true in regard to the conciliation process 
within the framework of international bodies. Among the imvortant omis- 
sions, one could cite the case of Hungarian Optants, which occupied the 
Council of the League of Nations for a long time, and the territorial dis- 
pute between Algeria and Morocco, which was settled within the Organi- ` 
zation of African Unity. 

One misses a discussion of the question whether the préalable diplo- 
matique is a condition precedent for recourse to judicial settlement. Its 
examination would have been particularly desirable, since it is contro- 
versial in the legal literature, and in the Right of Passage case the Inter- 
national Court avoided a direct answer.* The author also fails to consider 
the related problem of parliamentary diplomacy. Even when addressing 
some of the problems pertaining to, or raised by, the subject, he sometimes 
draws conclusions which are open to question. Nothing in the book or 
elsewhere seems to substantiate, for instance, his contentions that, when 
states are prepared to settle a dispute peacefully, they prefer arbitration or 
judicial settlement to conciliation (at 200), or that the International Court 
of Justice is more inclined to grant judgment for the claimant when there 
are no objections to its jurisdiction (at 201}. Also, in spite of several pro- 
nouncements of the Court supporting the author’s submission, in the sense 
that it has always avoided adjudication in advisory procedur2 upon legal 
disputes between states, the Peace Treaties and Namibia cases seem to 
point to a different conclusion. Although the book invites the above ob- 
servations, it nonetheless remains a meritorious contribution to the study 
of peaceful settlement of disputes. 

Dan CIOBANU 


Die einstweilige Anordnung in der internationalen Gerichtsbarkeit. By 
Karin Oellers-Frahm. Berlin, Heidelberg, New York: Springer-Verlag, 
1975. Pp. x, 168. DM 62; $25.50. | 


In an introductory chapter the author defines the Rechtsinstitut (legal 
concept is perhaps the nearest English equivalent of this useful term) of 
interim protection as a judicial remedy regulating the extraprocedural be- 
havior of litigants pendente lite in order to make effectual the process of 
' adjudication of the merits of the case (at 11). An essential feature of 
the concept, under the author’s definition, is that the court is empowered, 
in addition to adjudicating the merits of the case, to make orders binding 
on the parties with respect to their conduct during the pendency of pro- 
ceedings. Thus treaty provisions which create merely “a duty for the 
‘contracting parties, not a right in the court” (at 124) are excluded from 
consideration. 

The international tribunals whose jurisprudence on this topic: is reviewed 
by the author are classified into various categories, particularly (1) “gen- 


4 [1957] ICJ Rep. 149. 
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uine” international courts (where controversies between states are de- 
cided by independent judges according to international law); and (2) 
tribunals which, though formally international courts, deal with subject 
matter akin to municipal administrative or constitutional law and thus can 
borrow more extensively from “general principles of law” (at 2-8). Ar- 
bitral tribunals which have never in fact granted, or been requested to 
grant, interim protection are excluded from consideration, even though 
the positive law under which they operate authorizes such measures (at 4). 
An interesting calculation indicates that 29 out of 75 applications for in- 
terim protection have been granted in whole or part (at 135). 

Succeeding chapters deal with institution of proceedings for interim pro- 
tection (on petition or ex proprio motu), the procedure before the court, 
the decisional process, the form and content of the court’s order, the legal 
effect of the order, and methods of terminating or modifying the measures 
prescribed. A concluding chapter considers whether an international tri- 
bunal can grant interim protection in the absence of express provisions of 
positive law authorizing such relief (at 129). In the case of tribunals 
dealing with administrative law questions, resort to “general principles of 
law” is appropriate as a basis for empowering the court to grant interim 
protection. However, in the case of “genuine” international courts, deal- 
ing with controversies between states, the author deems recourse to “gen- 
eral principles of law” improper, but accepts the doctrine of “implied 
powers” pursuant to which the agreement establishing the court should 
be interpreted as granting by necessary implication all powers needed for 
its effective functioning, ut res magis valeat quam pereat, Included 
among the required tools for doing its job is jurisdiction to grant interim 
protection (at 130-36). 

Appended to the volume are a list of cases, extracts from pertinent treaty 
provisions, and a bibliography. The author has presented a useful and 
thorough analysis of an important aspect of international judicial procedure. 


EDWARD DuMBAULD 


Menschenrechte in der sich wandelnden Welt I. Band. Historische Ent- 
wicklung der Menschenrechte und Grundfreiheiten. By Felix Erma- 
cora. Vienna: Verlag der österreichischen Akademie der Wissen- 
schaften, 1974. Pp. 629. Index. DM 80. 


This book of over 600 pages, the first of two volumes on “Human Rights 
in a Changing World,” is clearly a comprehensive and ambitious work. 
The first volume is devoted to the “Historic Development of Human Rights 
and Fundamental Freedoms.” It is to be followed by a second volume 
with the subtitle “Anspruch und Wirklichkeit” (Claim and Reality). 

Each of the chapters, except the last of volume I, and some of the sub- 
chapters of volume I, is followed by references to the literature and by the 
reproduction, in full or in part, of public documents and of writings of 
publicists. These materials which are in German, English, or French, fill 
more than 300 pages of the volume. Having in mind the purpose of this 
Journal, this review will concentrate on, the international law aspects of 
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the book, although its treatment and documentation of national develop- 
mens contain materials of great interest. Referring to his Austrian origin, 
Professor Ermacora has reproduced some documents from Austrian and 
German constitutional history which are little known, e.g., the “Magna 
Carta” of the present Austrian province of the Tyrol of 1352, expanded in 
1406 which is not inferior to the Magna Carta Libertatum of 1215. 

Tke volume is divided into three parts: part one deals with developments 
of the idea of human rights to the end of World War I (at 79-274); the 
seco.d part is devoted to the interwar period (at 275-440); the third part 
(at <41-608) covers the period since 1945, and ‘also some events of the 
time of World War Il. 

The international developments dealt with in the first of the three parts 
are the prohibition of the slave trade by a series of instruments of the 
early and of the late nineteenth century, the protection by treaty of the 
religious rights of certain minorities and of foreigners in certain states, and 
the e.aboration of elements oF a humanitarian Jaw of war. 

Th= period between the two world wars brought many events in the 
humen rights field, including action relating to self-determination which 
was claimed to be a “right” only years after World War II. Among the 
devebpments in this period were the various plebiscites under the Peace 
Treaties of Versailles and Saint Germain-en-Laye, the by no means sys- 
tematic “system” of the protection of minorities, and the Mandates, in- 
cludiag those for South West Africa and Palestine. All these events are 
well documented in the book. Occasionally the author’s division of the 
preseatation of the material into three periods creates problems as to the 
docunentation. As documentation for what he calls “the protection of the 
social situation of man through the International Labor Office” (sic) (“In- 
ternationales Arbeitsamt”), the author reprints some of the provisions of 
Part XIII of the Peace Treaty of Versailles which was the original con- 
stitution of the International Labor Organization. In the third part (at 
448), the book contains the text of the 1944 Declaration of Philadelphia. 
Because of the division of the book, it is nowhere stated in volume I that 
the [Ceclaration of Philadelphia has been part of the revised Constitution 
of the ILO since 1946; nor are other amendments enacted in and after 
1946 indicated in volume I. They will, it is assumed, be covered in 
volume IT. 

In 2 chapter “The Human Rights Concept of the United Nations,” the 
author analyzes the human rights provisions of the Charter and deals with 
the quasi-legislative work of the Organization and with arrangements made 
otherwise than by the preparation of new instruments (at 532-71). 

According to the author, the Universal Declaration of Human Rights 
of 1948 is not a legal act of international Jaw in the classical sense of the 
word. It is not a document establishing rights and obligations. All ele- 
ments of a treaty are missing. However, without doubt, the Declaration 
as a resolution of the “law-making organ of the United Nations,” i.e., the 
General Assembly, is law within the framework of the Organization and 
has a binding effect upon the Organization. Whether the Declaration can 
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be considered to be customary international law depends upon the further 
development of the observance of this instrument. 

The volume contains the full text in German of the two International 
Covenants on Human Rights (but not the Optional Protocol to the Cove- 
nant on Civil and Political Rights) and translations of the Universal Dec- 
Jaration and of the Genocide Convention. Apart from these, the author 
has not allocated much space to analyzing the other instruments (con- 
ventions, declarations, etc.) emanating from the United Nations; most of 
them are not even mentioned. The volume does deal with the various ar- 
rangements which have been made on the question of handling so-called 
communications, from the self-denying ordinance approved by the Eco- 
nomic and Social Council in 1947 [Res. 75(V)] to the more recent changes 
which permit certain action on allegations which appear to reveal a con- 
sistent pattern of gross and reliably attested violations of human rights and 
fundamental freedoms [ECOSOC Res. 1235(XLII) and 1503(XLVIIT)] 
(at 544 and 568 et seq.). The reader will also. find information on the 
system of periodic reports on human rights, which was established in 1956 
and subsequently repeatedly modified, and on the programme of advisory 
services in human rights (experts, studies, fellowships and scholarships} 
(pp. 543-44). l 

It is impossible to do justice to a work of this size in a necessarily short 
book review and to describe, or even to list, the hundreds of questions 
with which the work deals. Nor is it possible to present the points on 
which the reviewer does not fully agree with the learned author. Two such 
points will be mentioned here. | 
_ On pages 357 and 408 the author deals with what is known as the Bern- 
heim case involving a German national of Jewish origin, domiciled in Ger- 
man Upper Silesia, who complained in 1933 to the Council of the League - 
of Nations alleging that certain German laws, decrees, and administrative 
measures directed against the Jews constituted an infringement of the 
principle of equality embodied in the German-Polish Convention relating 
to Upper Silesia of 1922. Ermacora states, or at least clearly implies, that 
the Council of the League concurred in the German Government’s claim 
that the whole case should be considered an internal affair of Germany and 
that the “domestic jurisdiction” clause was unhesitatingly agreed to. How- 
ever, the Council of the League found on the basis of the report of a legal 
committee, the delegations of Germany and Italy abstaining, that it had 
jurisdiction and that the action complained of was in violation of the Con- 
vention. Germany admitted that it was bound by that Convention and 
stated that measures taken by subordinate authorities which might be in- 
compatible with the Convention would be corrected.? 

The second point of difference relates to the author’s opinion (at 543) 
that the delay in adopting the International Covenants on Human Rights ` 
(the work on which, he says, was begun by the Commission on Human 
Rights in 1949, although in fact the work was begun in 1947 and was com- 


1 League of Nations, Official Journal, 833, 841-49, 934-35, May-June 1933. 
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pleted only in 1966) has been attributable to several reasons: the com- 
plexizy of the working methods of the international bureaucracy, the ideo- 
logical tension between West and East, the cold war, and the entry of 
many new members since 1960. In fact the new members were success- . 
fully persuaded not to insist on changes in the texts which had been adopted 
befoue their entry in order to avoid a further delay in the completion of 
the codification. As far as the working methods of the international “bu- 
reaucracy as a reason for the delay are concerned, this reviewer believes 
that Professor Ermacora would hardly be in a position to give chapter and 
verse for this observation. (Tke reviewer has to-add that in making this 
comment he is, to a certain extent, an interested party. ) 

I would like to conclude this review of the first volume of Professor 
Ermecora’s magnum opus by quoting a passage from its last page where 
he draws certain general conclusions from the facts he has assembled: 


The development of human rights presents itself as the history of man’s 
ewareness of his freedom, freedom being understood as the particular 
response in any given era to the objectively possible chances of realiz- 
ing human existence and to the obstacles which the power of states or 
groups opposes to its realization. This process signals the dynamic 
expansion of man’s knowledge and understanding of the fact that so- 
ciety is susceptible of active transformation in the sense that alienation 
can be overcome and freedom thereby secured. Freedom is a matter 
cf history! From this point of view the concept of human rights in- 
creasingly breaks away from its exclusive normative connotation and 
losing its normative core—expands into a juristic-politico-logical notion, 
social in its character: it kecomes a collective concept belonging to 
all humanities. 

Econ SCHWELB 


Les Hissions Permanentes auprès des Organisations Internationales. By 
E. R. Appathurai. Brussels: Bruvlant, 1975. Pp. 216. BF. 1.710. 


This is the third volume in the work on permanent missions published 
by tke European Centre of the Carnegie Endowment for International 
Peace? a | ao 

The present volume deals with the permanent missions in New York. 
It presents a great deal of useful material in a short and compact form. 
The scatistical tables are not without interest. However, the most interest- 
ing ard the most original part of the book is the description of the autonomy 
of the permanent representatives, the interplay between them and their 
goveraments, and the importance of the personality of the ambassador. 

This material is based largely on a series of unpublished interviews 
whick the author had with representatives in New York. It throws light 
on the most essential point in this whole material, namely the character of 
the work of the permanent representative. and how his work differs from 
that cf the ordinary “bilateral” ambassador. What he has written about 
the instructions of the ambassadors is interesting and revealing. It is quite 


_ 1Thb3 previous two volumes were reviewed at 67 AJIL 766 (1973) and 69 AJIL 220 
(1975... 
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clear that the usefulness of the ambassador depends on his contacts with 
his home government and his capacity to act as a statesman, but within 
his general instructions. This is, of course, fundamentally true for other 
ambassadors, but the permanent representative is called upon to be more - 
active and more “political” and less discreet and anonymous than the or- 
dinary ambassador. 

Professor Appathurai quite correctly makes the point that the permanent 
representatives often participate in drawing up their instructions; that they 
may have to get instructions changed according to unexpected develop- 
ments on the spot; and that they often use the ploy of cabling that they 
intend to act in a certain way unless instructions to the contrary arrive 
by nine o'clock the next morning. He is also correct in stating that the 
completely independent representative often is less convincing than his 
colleague who is in constant touch with his home base, because in this 
world the credibility of the country is even more important than the credi- 
bility of the representative. 

This valuable and scholarly book makes a real contribution. It may be 
that some of the personal flavor has been lost during the adaption of the 
book to the French language and one may hope that Professor Appathurai 
will use the material that he has collected to publish his own book in 
English. 

Two small errors bear mention. Jessup is an American; were he British 
he undoubtedly would be “Sir Philip Jessup.” Furthermore the coordina- 
tion of Scandinavian UN policy is not effected at the level of the Nordic 
Council but during the two meetings of foreign ministers which are held 
every year with the collaboration of the permanent representatives from 
New York. | 

Lastly it seems very much an exaggeration (and this is not the fault of 
the author) when a Swedish Ambassador is reported to have observed 
(at 142) that it takes 18 months before a permanent representative be- 
comes really useful. If such is the case, he has probably not been wisely 
chosen. : 

EDVARD HAMBRO 


The Future of International Fisheries Management. Edited by H. Gary 
Knight. St. Paul, Minnesota: West Publishing Company for the Ameri- 
can Society of International Law, 1975. Pp. xiii, 253. Index. $14 

= ($10.50 to ASIL members), 

This small, compact text has two primary objectives. The frst is to iden- 
tify problem areas in the field of international fisheries management, with 
special emphasis on relevant issues which, in the past, have tended to re- 
ceive little attention. The second is “to derive a set of principles which, 
taken together, would form the basis for an optimum global fisheries policy.” 
The book represents the efforts of an interdisciplinary expert Working 
- Group of the Panel on the Law of the Sea of the American Society of In- 
ternational Law. 
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Each of the seven chapters has been written by a different author. Gary 
Knight leads off with a comprehensive account of international fisheries 
management activities of the past, a discussion of the general objectives of 
such management, and a description of fisheries issues in the law of the 
sea negotiations. There follows an analysis by Jon Jacobson of future 
fisheries technologies and their projected impacts on the law. He con- 
siders, for example, some of the law of the sea implications of such trends 
as the use of lasers for fisheries detection and the introduction of air bub- 
bles or chemical “fences” to ~estrict fisheries movements. 

Robert Neuman writes of multinational investments in fisheries and sug- 
gests that investment data in the future should be made freely available to 
the world community in order to avoid duplication of effort and “the estab- 
lishment of overlapping spheres of influence between large industrial finan- 
ciers and coastal nations.” Douglas Johnston examines treaty law aspects 
of a future international fishery convention, including the impact of the 
Vienna Convention on Treaties on a future fishery convention, and the con- 
sequences such a future convention might have for regional treaties. He 
concludes with a table showing the positions of 152 countries in terms of 
adherence to thirteen existing fishing treaties and conventions. 

Lee Anderson considers the criteria for establishing the Maximum Eco- 
nomic Yield (MEY) of an internationally exploited fishery, and provides a 
unique two-country model for such a fishery. “MEY entails the optimal 
production bundle for the economy as a whole,” he writes. “[Any] de- 
viation from MEY entails an economic cost, and whatever is gained by 
such a deviation should be worth the cost.” Robert Goldberg describes the 
role of enforcement analysis in international fisheries regulation and in- 
cludes a discussion of the goals of enforcement and of how thess goals may 
be implemented. The concluding chapter, prepared by the group as a 
whole, considers basic principles for a global fisheries management re- 
gime., It presents a useful overview but does not draw sufficiently on the 
wealth of material in the chapters preceding it. 

One might have wished for a discussion on global fisheries resources 
as they are now known, and for more attention to the uneven patterns of 
growth in fishing activities among nations and blocs (including particu- 
larly the Socialist countries with their nonmarket economies). And al- 
though the book carries a 1975 publication date, the materia] relates almost 
exclusively to 1973 or earlier. But the quality and variety of data con- 
tained in the text more than compensate for these deficiencies. 


Lewis M. ALEXANDER 


The Law of the Sea: Current Problems. By René-Jean Dupuy. Dobbs 
Ferry: Oceana Publications Inc.; Leiden: Sijthoff, 1974. Pp. viii, 200. 
$17.00. 


The author brings into the current discussion fresh ideas concerning the 
present status of, and possible developments in the law of the sea. His 
analysis does not depart basically from the major trends and arguments in 
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the current diplomatic Conference on the Law of the Sea, as indicated by 
the Single Negotiating Text prepared at the 1975 Geneva session, but it 
contains points worth noting. A difference appears, however, between the 
author's preference for the regional approach to the solution of certain 
problems, especially in the case of the Mediterranean, and the conference 
option for a global approach to marine affairs. This latter approach is 
certainly more acceptable, if the unity of the law of the sea is to be pre- 
served. While the regional approach is still supported in some political 
quarters, it seems that regional solutions will merely supplement the global 
ones, 

The author has selected several important problems of the law of the sea 
and examined them with scholarly objectivity. Particularly important in 
this respect are Chapter I on the contradictions in the law of the sea and 
Chapter II on the function of the “common heritage of mankind” in the 
development of the community of states. The author indicates what he 
considers to be the fundamental changes in the law of the sea: (a) from 
a unidimensional to a pluridimensional law; (b) from a law of movement 
to a law of appropriation; (c) from a personal to a territorial law; and 
(d) from a universal to a regional law. Also, considering the dialectic of 
the appropriations of marine spaces, the author with subtlety argues that 
“mankind” (and not the summa of states members of the international com- 
munity) is really a new subject of contemporary international law. The 
novelty of the theory is equalled only by the finesse with which the author 
elaborates on this point (at 52). 

Recent developments in the practice of states have revived interest in 
questions concerning the sources of international law and the relationship 
between the latter and unilateral acts of states. The author correctly ob- 
serves that the recent practice of states has been characterized by the 
tendency to expand the variety and scope of unilateral acts to the detriment 
of international law, at least in those areas in which it could be argued 
that the law is unclear (at 55). Sharing basically the conception expressed 
by Judge Lauterpacht in the case of Voting Procedure ? the author considers 
_ that relevant UN resolutions constitute moral limits to national action, es- 
- pecially in regard to possible national appropriations of the seabed and 
ocean floor (at 98). Regrettably, he does not examine here the legal 
force of such resolutions, as well as the legal significance of abstentions 
from, and votes against, the resolutions in question, which came primarily 
from states having both the economic and technological ability and the mili- 
tary power to appropriate areas of the seabed. One can readily agree with 
the-author that no consistent international practice has yet developed as 
regards those areas, because until recent times they were inaccessible to 
human activities (at 106). However, it would have been interesting to 
learn the author’s point of view on the role, if any, of UN resolutions in 


1UN Doc. A/CONF.62/WEP.8, May 7, 1975; 14 ILM 682 (1975) and UN Doc. A/ 
CONF .62/WE.9, July 21, 1975. 

2 Voting Procedure on Questions relating to Reports and Petitions concerning the 
Territory of South West Africa, Advisory Opinion. [1955] ICJ Rep. 67. 
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the formation of new customary rules of international law, especially in 
those cases in which the practice of certain maritime powers might radi- 
cally differ from the opinions expressed in these resolutions. The broad 
characterization of the law of the sea as jus communicationis is somewhat 
overdrawn because, as the author himself seems to have admitted (at 106), 
fisheries are not necessarily simple accessories to navigation; and this seems 
.to be particularly so for the second part of this century, when fisheries 
pose problems that are entirely distinct from those of freedom of naviga- 
tion. Although relying chiefly on the French law, the author draws on 
the national legislation of other states, particularly those which are the 
neighbors of France, for matters which are of substantial interest to France, 
such as delimitation, control of pollution, and management and conserva- 
tion of marine resources. Of equal interest is the description of the regime 
of concessions in the continental shelf (at 143 et seq.) and the legal status 
of the continental shelf, the seabed, and ocean floor from the point of 
view of their use for military purposes (at 107 et seq.) This book should 
be of particular interest to American jurists as a scholarly presentation of 
an interesting and original French view on current problems of the sea. 


Dan CIOBANU 


Sovremennoe mezhdunarodnoe morskoe pravo: rezhim vod i dna mirovogo 
okeana. Edited by M. I. Lazarev. Moscow: izd-vo Nauka, 1974. Pp. 
307. lruble, 58 kopecks. 


The present volume, signed to press after the Caracas session of the 
Third Law of the Sea Conference and edited by the head of the maritime 
law sector of the Institute of State and Law of the USSR Academy of Sci- 
ences, deals with what in Soviet legal science is called the “general part” 
of the law of the sea: the concept, essence, and history of the law of the 
sea; basic rights and duties of states on the world ocean; internal and terri- 
torial waters; contiguous zones; high seas; Arctic waters; the most impor- 
tant international straits and canals; continental shelf; seabed; and means 
of communication on the world ocean. A number of new points emerge in 
respect of areas adjacent to Soviet coasts and of Soviet attitudes toward the 
law of the sea in general. As regards the territorial sea, L. V. Speranskaia 
reiterates Soviet insistence on a 12-mile limit and suggests that this breadth 
should now, on the basis of state practice, be regarded as a rule of cus- 
tomary international law. She gives extensive consideration to the’ archi- 
pelago principle, distinguishing between mid-ocean and coastal applica- 
tions, and posits a 48-mile maximum straight base line as a possible basis 
for agreement on methods of delimitation. Her account of state practice 
on the issue of archipelagoes is the most extensive to date in Soviet doc- 
trine. As regards innocent passage for foreign warships through the terri- 
torial sea, she maintains that in international practice a warship enjoys 
no such right unless a coastal state expressly so provides in its domestic 
legislation. In the discussion on historic waters, it is proposed that serious 
consideration might be given to a commission of experts for evaluating 
claims to such waters. Arctic waters are treated in a separate chapter by 
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O. F. Efendiev, who stresses the distinctive features of these “seas of a 
special type,” although he is careful to point out the doctrinal nature of 
these views. 

Naval uses of the seas also receive considerable attention. Colonel P. 
Barabolia gives a resounding endorsement to the freedom of the seas “.. . 
and consequently the freedom of navigation through the basic international 
straits . . .” (at 192), and in the chapter on the high seas Dr. L. Ivan- 
ashchenko devotes rather more space to the legal aspects of “military navi- 
gation” than to merchant shipping, outlining in some, albeit basic, detail 
both the rights and duties under international law of naval vessels on the 
high seas. 

Also of interest is Dr. Lazarev’s evaluation of the basic long and short- 
term trends shaping the law of the sea. Among the former, he dwells on 
social revolution, which he sees reflected in the democratization of mari- 
time law and the growing number of states enjoving “legal capacity” on 
the oceans, and the scientific-technological revolution, enabling the ocean 
and its depths to be studied and exploited. Both, he says, strongly influ- 
ence Soviet maritime policies. At the same time, he expresses concern 
about the “expansionist aspirations” of states claiming a 200-mile territorial 
sea or endeavoring to control international straits, about the “struggle” be- 
tween proponents of mare clausum and mare liberum, about the growing 
complexity of international maritime relations, and about the aspirations in 
some quarters to utilize ocean problems for the purpose of furthering 
“supranational” government, while at the same time applauding the rap- 
prochement on the international level in the laws of space, the sea, the 
air, and nuclear energy occasioned by the technological revolution. 


W. E. BUTLER 


Le Pouvoir de Sanction de O.N.U. Etude théorique de la coercition non 
militaire. By Jean Combacau. Paris: Editions Pedone, 1974. Pp. 
vii, 394. Bibliography. Index. 

This book is an important contribution to the science of international law 
and a major addition to the literature on UN law. 

The organized power of sanction of the international community has exer- 
cised a steady magnetism over writers and scholars since the birth of mod- 
ern international organizations. As embodied in the UN Charter, such 
power clearly falls short of the sanctions of municipal law as understood 
by legal positivists such as Kelsen. However, this view of international law 
through the prism of municipal law is inherently flawed. As this volume 
makes quite clear, while the United Nations does not dispose of sanctions 
in the Austinian sense, the range of measures through which the United 
Nations may induce ‘compliance with community obligations is broad and 
evolving. . 

The singular merit of this book is that its author has approached the 
subject from a strictly legal point of view. The reader, however, should 
not be mislead by a title which fails to convey the full scope of the ques- 
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tions examined. These include such important and controversial questions 
-as the suspension and expulsion of members, the sanction of Article 19, 
the content and relationship of Chapters VI and VII, and the distinction 
between “decisions” and “recommendations.” At a time of rapid evolution 
in the law and practice of the United Nations, a book such as this would 
seem to be a risky undertaking but thanks to the meticulous methodology 
the author has succeeded in presenting a unified analysis of the subject 
which will undoubtedly stand the test of time. 

The foundation of this analysis is to be found in the preliminary chapter 
in which the author examines the concept of “sanction” within the context 
of the United Nations, although the word itself is not used in the Charter. 
The author concludes that notwithstanding the heterogeneous nature of the 
concept, a number of common elements may nevertheless be identified. 
United Nations sanctions “portent atteinte à la situation de FEtat ... sont 
fondées sur la violation d'une obligation, et tendent à Yinciter à y mettre 
fin.” The two main parts of the book which follow examine methodically 
and in detail the making and enforcement of nonmilitary sanctions. 

Professor Combacau displays an impressive scholarship combined with an 
encyclopaedic knowledge of UN practice. This book is a luminous example 
of international legal writing from the rising generation of French scholars. 


RALPH ZACKLIN 


Recueils de la Société International de Droit Pénal Militaire et de Droit 
de la Guerre, Sixiéme Congrés International. La Haye, 22-25 mai 
1973. Volume 1: Le Cessez-le Feu. Brussels: 1974. Pp. 473. F. 125; 
$25.00. 


Tais volume is the first part of the Proceedings of the Sixth International 
Conference of the International Society for Military Law and the Law of 
War, held in The Hague in May 1973.1. The subject matter is the “cease- 
fre” and, as is the Society's custom, before the Conference convened a 
“questionary” ? was distributed to the national sections and the responses 
received ë were collated by the Rapporteur,‘ who presented her general 
report ® early in the Conference. 

The Proceedings clearly reveal the dilemma in which the international 
law of war finds itself in this area with no general understanding (it is lack 
of agreement, rather than disagreement) as to the meaning of any of the 


1 For a review of the Proceedings of the Fifth International Conference of this or- 
ganization, see 68 AJIL 147 (1974). 

2The questionary is reproduced at 45-48 (French) and 49-51 (English). 

8 Responses were received from eight countries. It should be noted that, while a 
numker of the members of the Society ar2 also members of the government or of the 
armed forces of their respective countries, the answers to the questionary prepared by 
them and the papers delivered by them are personal and not official. 

4P-ofessor Suzanne (Mme. Paul) Bastid of the Université de Droit, d'Economie, et 
des Sziences sociales de Paris II. 

6 The general report is reproducec. at 19-29 (French) and 31—41 (English). Apart 
from the questionary and this report, all af the material is reproduced in the language 
in which it was originally presented, occasionally with summaries in other languages. 
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numerous terms used in connection with the cessation of hostilities.* The 
Rapporteur’s general report concludes that there is a difference between! 
an armistice and a cease-fire, characterizing the former as “a milestone on 
the way to a peace treaty”? and stating that “the concept of cease-fire 
then [after Korea] detached itself from that of an armistice and has em- 
barked upon a career of its own.” 8 This can scarcely be considered an im- 
portant development in the law of war as it was not actually the creation 
of a new concept, but only the use of a new term for a well-established 
procedure.® Much of the dilemma mentioned above can be placed at the 
door of the United Nations where resolutions have been adopted and other 
actions taken that use terms without regard to their prior usage and, worse 
still, inconsistently.: Of course, the choice of the specific word to be 
used for a given situation is not particularly important; what is important 
is that the chosen word be used consistently so that its meaning can be- 
come generally understood and thus have the same significance to all con- 
cerned. A comparison of the reports submitted by the national sections is 
valuable in that it underlines the areas of agreement in the national view- 
points as well as the lack of precision in this field. 

As in the past, almost all of the Western European countries were repre- 
sented by participants at the Conference. In addition, there were partici- 
pants from three South American countries (Argentina, Brazil, and Ecua- 
dor), one African country (Zaire) and Canada, Israel, Turkey, and the 
. United States, as well as observers from the. United Nations and from the 
International Committee of the Red Cross. As this reviewer stated two 
years ago, it is unfortunate that there do not appear to be any members of 
the Society from the Socialist states inasmuch as the Society’s area of in- 
terest is one that particularly calls for an exchange of ideas from all legal 
systems. 


Howard §. LEVE 


Arms, Defense Policy, and Arms Control. Daedalus, Sammer, 1975. Bos- 
ton: American Academy of Arts and Sciences, 1975. Pp. vi, 215. $2.95. 


Documents on Disarmament, 1973. By United States Arms Control and Dis- 


armament Agency. Washington: U.S. Government Printing Office, 
1975. Pp. xx, 973. Index. $8.90. 


The Daedalus volume marks the end of an era which can be said to have 
been launched fifteen years ago with the publication of the earlier special 


6 Professor Bastid specifically lists seven terms and states that there are “several 
others besides” (at 31). 


T At 33. 8 At 34. 

® Because the Security Council has been involved in so many of the cease-fires of 
recent years, Professor Bastid finds that the cease-fire differs from an armistice in that 
it is frequently “due to the intervention of a third party” (at 35). However, this may 
likewise be the motivating force for the initiation of armistice negotiations. 

10 These United Nations interventions have also added to the vocabulary in this 
area, sometimes rather nonsensically, as, for example, the use of the words “stand-fast 
and cease-fire” in the Renville Truce Aceeemen (Netherlands-Indonesia), UN Doc. 
5.649/Rev. 1, Sept. 22, 1950. 

11 See G8 AJIL 147, 148, n. 8 (1974). 
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issue of Daedalus edited by Donald G. Brennan.t That symposium pre- 
serzed the results of contemporary pioneering in the field. It focused on 
the nature of strategic interaction between nuclear armed powers and on 
the implications of that interaction for feasible measures of arms limitation 
anc for reliable verification of performance under agreements which might 
be reached to limit the nuclear force of the great powers. The lessons 
then learned have undergirded subsequent analysis of great power nuclear 
rel-tionships, including the problems of limiting nuclear arms through 
agmeement and by self-limitation, and have served as guidelines in the ac- 
tual negotiations leading to the Nuclear Test Ban agreement and to the 
corclusions thus far arrived at in two rounds of Strategic Arms Limitation 
Taks. The new Daedalus symposium was inspired by the wish to examine 
włat has happened in the field of arms control in the intervening decade 
ana a half, to appraise the continuing validity of the insights arrived at 
be:ore, and to point new directions. 

Dne conclusion, set forth in the introductory chapter by Franklin A. 
Long, one of the coeditors of the symposium, is that “a large majority of 
the general principles and programs that were laid down in the 1960 vol- 
ure retain their validity today.” In so far as the work deals with the un- 
fin shed business of SALT, the analysis draws on the by now familiar con- 
cepts of deterrence, assured destruction, counterforce, and verification and 
subsumes an analytical style which employs what Marshall Shulman, in 
his chapter in the symposium, calls “the jargon of ‘circular error probabil- 
ity” ‘overpressure,’ ‘yield to weight ratio,’ and ‘target acquisition.” One 
example is Paul Doty’s interesting chapter, “Strategic Arms Limitation Af- 
ter Salt I,” in which he advocates quantitative reductions as a key to solv- 
- ing the problem of qualitative competition when numerical limits or ceilings 
are ‘fixed. Another is Harvey Brooks’ chapter, “The Military Innovation 
System and the Qualitative Arms Race,” which examines ways in which 
technological innovation has driven the arms competition and looks at some 
imaginative approaches to controlling the phenomenon. 

Yet, the thrust of the volume is to challenge, if not the validity, certainly 
the adequacy of the familiar approaches. The second coaditor, George 
Rethjens, contributed a chapter appropriately. entitled “Changing Perspec- 
tives on Arms Control,” in which his emphasis is on the change affecting 
th> “three simple and generally accepted ideas” on which previous Ameri- 
cari approaches to arms control had rested: (1) suspicion of a single ad- 
versary—the Soviet Union; (2) fear of a nuclear holocaust involving the 
United States and the USSR; and (3) belief that this threat might be re- 
diced through negotiations. On all three of these points, consensus has 
been “shattered.” Long agrees, and his perception of change comprehends 
a half dozen issues meriting “explicit identification and more detailed 
aralysis”: (1) the linkage of “virtually all substantive arms-control discus- 
siens” with broader political issues and other foreign policy goals; (2) the 


1 Donald G. Brennan, ed., Arms Control. Darnaus, Fall 1960. Boston: American 
Academy of Arts and Sciences (1960). A somewhat revised and enlerged version was 
published. DonaLp G. BRENNAN, ed., ARMS CONTROL, DISARMAMENT, AND NATIONAL 
SEcunrry (1961). 
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growing complexity of the world political scene in which the “bilateral 
world” of the past has become increasingly multilateral and in which is- 
sues of economics, ecology, and human welfare have growing significance; 
(3) the need for better negotiating procedures, including “improved mecha- 
nisms for restraining weapons developments during the negotiating pe- 
riod;” (4) the need for more effective international organizations and 
mechanisms in the realms of arms control, dispute settlement, and peace- 
keeping; (5) the influence of arms decisions by individual nations on world 
stability; and (6) the costly and destabilizing impacts of new military 
technology. ` | 

Although published in 1975, the symposium papers were written before 
the November 1974 Vladivostok agreement in principle on the limitation 
of strategic offensive nuclear arms. That agreement and its consequences, 
however, do nothing to contradict the fundamental insight of the sympo- 
sium that strategic theory is insufficient to explain the arms, and arms con- 
trol, behavior of the two superpowers. There is ambiguity as to what was 
agreed, and as to what was limited, in the Vladivostok agreement and in 
the SALT agreements which preceded it.2 Consequently, there is uncer- 
tainty as to whether the Soviet Union has been violating the terms of the 
agreements or merely transcending the spirit of the agreements. Perhaps 
as significant, however, is the unmistakable evidence that the quantitative 
limitation of Vladivostok is stimulating qualitative competition, particu- 
larly but not solely in accuracy through terminal guidance of warheads. 
Concern about the potentially destabilizing effect of the competitive pur- 
suit of qualitative advantage going forward under the numerical limits of 
Vladivostok is warranted.’ In this thirtieth year of the United Nations, 
the original Charter assumption that “disarmament and the regulation of 
armaments” t involved “a floor as well as a ceiling” 5 in the interest of peace 
and security seems almost a macabre paradox. 

Thus the unease expressed in the symposium both about the way things 
are going in the international effort to control arms and about our intellec- 
tual equipment to understand the relevant phenomena is not misplaced. 
The volume suggests inquiry in two directions. One is the interconnection 
between superpower strategic relations and arms control efforts and the 
broader, rapidly evolving, international setting. This approach is repre- 
sented in the volume by Long's introductory chapter, to which reference 
has already been made, and by chapters by: Abram Chayés, “Nuclear 


2On these ambiguities, see testimony by Henry S. Rowen in The Vladivostok Ac- 
cord: Implications to U.S. Security, Arms Control, and World Peace. Hearings Before 
the Subcomm. on International Security and Scientific Affairs of the House Comm. on 
International Relations, 94th Cong., Ist Sess., June 24, 25 and July 8, 1975. On 
the particular problem of cruise missiles, see Lawrence D. Weiler, Strategic Cruise 
Missiles and the Future of SALT, 5 Arms Contrroui Topay (October 1975). 

3 On the potentially destabilizing effect of maneuvering reentry vehicles (MaRVs), 
see testimony of Congressmen Robert L, Leggett and Thomas J. Downey in The 
Vladivostok Accord, supra note 2. 

4 United Nations Charter, Arts. 11( 1) and 26. 

5 LELAND M. GOODRICH AND EDVARD HAMBRO, CHARTER OF THE “Unrrep NATIONS: ` 
COMMENTARY AND Documents 71, 210 (2d rev. ed. 1949). 
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Arms Control After the Cold War;” Richard A. Falk, “Arms Control, For- 
eign Policy, and Global Reform;” and Marshall D. Shulman, “Arms Con- 
trol in an International Context.” All three papers, from different perspec- 
tives, emphasize the necessity of institutional adaptation to reflect changes 
which have occurred in the nature and location of power in the world and 
to accommodate future change with a minimum of violence. Falk’s chap- 
ter invokes “world-order perspectives.” 

The second approach looks to the domestic considerations which influ- 
ence, perhaps determine, national armaments decisions, including decisions 
to acquire armaments. One stimulus is the anomalies that have emerged 
involving on the one hand the rationales for weapons decisions—MIRV as 
a response to Soviet ABM deployment, for example—and on the other hand 
the apparent autonomy of those decisions from the rationales—MIRV R&D 
preceded Soviet ABM and MIRV deployment but continues although So- 
viet ABM is effectively limited by the SALT I agreement and the follow-on 
extension of that agreement. Four of the chapters deal essentially with 
the domestic dynamics of arms policy: (1) Graham T. Allison and Frederic 
A. Morris, “Armaments and Arms Control: Exploring the Determinants of 
Military Weapons;” (2) John Steinbruner and Barry Carter, “Organiza- 
tional and Political Dimensions of the Strategic Posture: The Problems of 
Reform;” (3) Congressman Les Aspin, “The Defense Budget and Foreign. 
Policy: The Role of Congress;” and (4) R. James Woolsey, “Chipping 
Away at the Bargains.” Thomas C. Schelling’s, “A Framework for the 
Evaluation of Arms-Conitrol Proposals,” although primarily concerned with 
the strategic interaction € of bargaining preference structures, gets into do- 
mestic incentives for and consequences of “bargaining chip” tactics. 

The evidence of Documents on Disarmament, 1973 does nothing to call 
into question the judgment of the Daedalus symposium that new under- 
standings are needed if there is to be successful limitation of the world’s 
arms. The annual collection of documents published by the U.S. Arms 
Control] and Disarmament Agency for the year 1973 underscores what 
Rathjens in. his Daedalus chapter termed the increasing sterility of the ef- 
forts of the Conference of the Committee on Disarmament (CCD). Much 
of the volume is devoted to the dismal record of the CCD’s attempts to 
reach agreement on prohibition of chemical weapons and on a comprehen- 
sive nuclear test ban. Much of the remainder of the volume records dis- 
cussion of these and closely related issues in the relevant organs of the 
United Nations. Out of the resulting frustration have emerged proposals, 
amply documented in the volume, for a World Disarmament Conference, 
one important objective of which is “to shake up the procedural founda- 
tions of the international arms control machinery so as to bring about sub- 
stantive changes in its agenda, its manner of operation, its composition, 
and its results.” 7 


6 In this context, “strategic” means “mutually dependent.” See Tuomas C, SCHELL- 
ING, THE STRATEGY OF ConFuicr 15-16 (1960). 

T Michael J. Sullivan III, Conference at the Crossroads: Future Prospects for the 
Conference of the Committee on Disarmament, 29 INTERNATIONAL ORGANIZATION 405 
(1975). This article examines the recent performance of the CCD and sets forth the 
rationale for the proposed World Disarmament Conference. 
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The pressure behind this movement, originated in 1971 by the Soviet 
Union but since taken over by the nonaligned countries in the CCD and 
in the UN General Assembly, illustrates the pertinence of the concern of 
some of the Daedalus authors with problems of institutional adaptation 
to a changing international setting. The numerical weight of the non- 
nuclear weapons states is a real factor in the consideration of arms control. 
It does not necessarily coincide with effective power. Vocal power is 
not matched by real power. Hopes of real improvement in the prospects 
for successful negotiations through tinkering with patterns of representa- 
tion in the arms control forums will not necessarily be fulfilled. Yet, the 
demand for a more representative mechanism in the arms control field 
is a response of the many to the frustration of both the many and the few 
over their inability to come to terms with each other. 

One of the issues which lies at the center of the agenda, as the 1973 
documents volume amply demonstrates, is the issue of nuclear nonprolifera- 
tion. One power that many lesser states possess, in addition to their votes 
and voices, is the power to attain nuclear capability. One source of the 
reluctance of some of the nonnuclear weapons states to accept the ob- 
ligations of the Treaty on Non-Proliferation of Nuclear Weapons is the 
inability of the nuclear weapons states to agree to measures of “vertical 
nonproliferation,” i.e. stabilization and reduction of their nuclear arsenals. 
The resentment of unequal treatment among the less powerful is real and 
found frequent expression in the documents of the year 1973. While or- 
ganizational change is unlikely to provide a solution to the problem, the 
importance attached to the World Disarmament Conference as an instru- 
ment for organizational change deserves attention. It is added evidence, 
if such is needed, of the danger that the inability of the great powers to 
put real limits to their competition in armaments will give impetus to 
“horizontal proliferation” of nuclear weapons, further endangering peace 
and security in the world. 

In pointing to the importance of the multilateralization of the setting 
for arms control, the Daedalus volume has accepted the lesson of the 1973 
documents, In doing so, it has performed the important service of indi- 
cating directions for further effort in research and policymaking. That 
this is no more than a beginning, the authors would no doubt be the first 
to admit. 


LAWRENCE S. FINKELSTEIN 


Legal Controls of Outer Space: Law, Freedom and Responsibility. By S. 
Bhatt. New Delhi: S. Chand & Co., 1973. Pp. viii, 372. Appendices. 
Bibliography. Rs.40. 


Studies in Aerospace Law: From Competition to Cooperation. By S. Bhatt. 
New Delhi: Sterling Publishers, 1974. Pp. xvi, 208. Index. Rs.35. 

The author, a former Fulbright scholar at Southern Methodist Univer- 

‘sity and now visiting lecturer at the University of Delhi Faculty of Law 

and an official in the Legal Directorate of the Director General of Civil 

Aviation in India, devotes much of his first study to an analysis of the de- 

velopment of space law and an examination of the concepts of sovereignty 
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and freedom in outer space. The rest of the work deals with the legal 
status of the moon and other celestial bodies, lunar freedorns, and what 
the author calls responsibilities for “minimum” and “optimum” order in 
space. 

From the point of view of substantive interest, the section on respon- 
sibilities for minimum and optimum order (Chapters 6 and 7) deserve 
the readers attention inasmuch as they deal with such questions as the 
peaceful and military uses of space, responsibilities of international or- 
ganizations, jurisdictional and nationality problems, safety and rescue op- 
erations, and problems of liability. - 

The purpose of the second work in the author’s words was “to study 
the developments in the earthspace arena which were responsible for the 
establishment of public law and order in the region” and “to analyse the 
events and factors which became responsible for the changing of interna- 
tional society . . . from a climate of confrontation and competition of the 
first decade of space exploration to peaceful international cooperation 
during the second decade.” 

Some of the highlights of the second study include an analysis of “rea- 
sonableness” as a doctrine of space law, the types of freedom of outer 
space, an international specialized agency for outer space, and legal aspects 
of arms control and of international cooperation in space. . | 

In terms of overall assessment, it appears that both works rely heavily 
on the early literature of the space age with little or no reference to source 
materials after 1969. The result is that such important topics as direct 
broadcast satellites, remote sensing, and other subjects which have been 
under consideration for many years in and out of the United Nations re- 
ceive no attention in the two treatises. However, as far as they go, both 
studies may be read with benefit by specialists and generalists as well. 


STEPHEN GOROVE 


International Monetary Reform and the Developing Countries. The. Rule 
of Law Problem. By Gilbert P. Verbit. New York and London: Co- 
lumbia University Press, 1975. Pp. xiii, 335. Index. 


The relationship between the economic problems of less developed 
countries and the international monetary system is an extremely complex 
one which the author of this book seeks to approach through an analysis 
of the methods used by LDC’s in distributing foreign exchange. Professor 
Verbit’s basic premise is that most LDC’s are chronically short of converti- 
ble foreign currencies with which to pay for imports and therefore must 
institute a system for rationing and allocating available hard currency. 
Using this premise as his point of departure, the author examines the 
various options available to an LDC for implementing such a system in- 
cluding allocation by market forces, multiple exchange rates, and adminis- 
trative discretion. Since LDC’s are inevitably compelled to rely on some 
degree of administrative discretion, the result is a system which is highly 
susceptible to arbitrary decision ana corruption. This corruption tends to 
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undermine the rule of law in LDC’s and contributes to an atmosphere of 
disrespect for authority and established legal institutions. 

The book can be read on several different levels. For one, it presents 
a useful description of the various techniques employed by LDC's in allo- 
cating foreign exchange and licensing imports. In addition, the book con- 
stitutes an interesting. comparative study of the administrative law of 
LDC’s in the context of foreign exchange distribution. Finally, there is 
an examination of the role of international institutions, such as the IMF 
and GATT, in formulating and developing rules of law which are binding 
on the municipal legal systems of member nations. In this respect, it is 
worth noting that Professor Verbit finds that the IMF and GATT have had 
very little impact in restraining the imposition by LDC’s of exchange or 
import restrictions. 

Unfortunately, the conclusion of the book, that floating exchange rates 
would encourage LDC’s to move away from a system of exchange distri- 
bution, seems to have been overtaken by events. Floating exchange rates 
have been part of the international monetary system for almost three years 
and the balance of payments problems of LDC’s have deteriorated during 
this time. With higher oil prices and reduced earnings from the sale of 
commodities to the industrialized nations, the LDC’s as a group had a 
current account deficit for 1974 of $28 billion and this deficit is expected 
to rise to $35 billion for 1975. The problems raised by Professor Verbit 
are likely to be with us for some time while the world seeks to redefine the 
position of the LDC’s in the international economic order. 


Rosert S. RENDELL 


The GATT Legal System and World Trade Diplomacy. By Robert E. 
Hudec. New York, Washington, London: Praeger, 1975. Pp. xiv, 399. 
Appendices. Index. $23.00. 


The General Agreement on Tariffs and Trade (GATT) has inspired such 
an impressive number of economic and legal monographs that, it might be 
supposed, little remains to be learned from further study and analysis, at 
least until the current round of trade negotiations produces new puzzles to 
give employment to the experts. But Professor Hudec has presented us 
with a study that is original in its focus, acute in its analysis, and of value 
not only to students of GATT but to anyone interested in the forces that 
shape and determine the fate of international organizations. 

The text of the GATT reflected an earlier draft of the Charter of the In- 
ternational Trade Organization (ITO). The U.S. administration could not, 
under the President’s delegated authority, have subscribed to the ultimate 
ITO version. As a result, the disputes article of the GATT lacked a num- 
ber of the innovative features of the final Charter text, such as that pro- 
viding for appeal to the International Court of Justice in cases involving 
legal questions. 

The core of Hudec’s study is his demonstration of how, starting with a 
disputes article that involved no sacrifice of sovereignty, the GATT Con- 
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tracting Parties were able over time both to obtain a high degree of com- 
pliance and to enlarge the authority of their informal organization. Para- 
doxically the insistence of the parties on flexibility in the application of the 
commitments of the Agreement “opened the door to a potentially creative 
jurisprudence reaching well beyond the written rules.” 

In analyzing the dynamics of the GATT legal system, Hudec has brought 
together the relevant facts concerning most of the important disputes be- 
tween GATT countries since the inception of the organization. Some 
ninety pages are devoted to detailed case studies of six complaints in the 
period between 1948 and 1958, the settlement of which cor:tributed to 
GATT law. These and somewhat less detailed case studies of later com- 
plaints are supplemented by appendices which reproduce the texts of rele- 
vant GATT documents, including the reports of working parties and inde- 
pendznt panels and decisions by the Contracting Parties. 

One of the most useful contributions of Hudec’s book is the light it 
throws on two key questions: (1) What made it possible for sc many sov- 
ereig2 governments to accept the imperative language of the strictures of 
GATT and, with some deviations, to observe them for so lonz? and (2) 
Why, in the late 60's and early 70's, did that allegiance degenerate into 
what was often only a token obeissance? 

His own analysis of the documentation he presents places due emphasis 
on the “tight consensus” among the industrially developed Wcrld War I 
victors. But he does not miss the important point that agreement was also 
the product of the economic gulf that separated the United States from 
most of the others. Clothed in its magic, and seemingly indestructible, 
trade balance, this country felt that it could ignore future perils as it led 
the others down the path of righteousness. Paradoxically, but not unrea- 
sonakly, its partners were willing to follow because “for those governments 
in balance of payments difficulty . . . all meaningful commitment was to 
be prt off to the comfortably distant future.” 

Hudec does not conclude from this analysis, however, that the later de- 
terioration in the American balance of payments and the loss by others 
of their right to impose restrictions for balance-of-payments reasons were 
the fundamental causes of the decline in GATT law enforcement. He sees 
the decrease in “disputes activity” beginning in 1958 as an advance warn- 
ing oč the currents that were beginning to run against the earlier GATT 
conseasus. He might also have noted, as a further omen, that by 1960 
the waiver, as a device for legalizing departures from GATT law, had 
sunk into virtual disuse, except where it was needed to provide special 
benefts for developing countries. 

Among the causes of the deterioration Hudec awards a prominent posi- 
tion to the creation of the European Economic. Community, which engaged 
the attention of, and attracted the primary allegiance of six of the countries 
that Lad from the beginning been among the strongest supporters of the 
legal system. “Intra-European commercial diplomacy was largely with- 
drawn from GATT, moving to EEC headquarters.” The resulting disrup- 
tion of GATT relationships was contagious; the new economic superpower. 
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in Europe acted as a magnet to lesser trading entities and became the 
core of a network of preferential association agreements that abandoned 
almost all pretence of conformity with GATT law. These in turn un- 
doubtedly encouraged the formation of unrelated regional preferential 
agreements that were derisively called “customs unions” or “free trade 
areas.” | 

The United States played its part in the retreat from GATT law. Its 
most conspicuous contribution was its use of the threat of retaliation to 
force acceptance of the “Long Term Cotton Textile Arrangement,” which 
became the model for a number of agreements in which importing coun- 
tries coerced exporters into relieving them of the need for violating their 
own GATT commitments. 

These and other factors in the descent to lawlessness are recounted in 
useful detail, but it seems to this reviewer that Hudec places too little 
emphasis on another revolutionary change that was taking place during 
the same period in the membership of the GATT. That was the move to- 
ward numerical predominance of developing countries. As others have 
noted,’ unit voting in the GATT, in conjunction with the fact that these 
countries are subject to more lenient rules than the developed countries, 
- has resulted in a disparity between responsibility and voting strength and 
has served as a deterrent to the use by developed countries of GATT pro- 
cedures and to efforts to strengthen and modernize the substantive rules of 
behavior. 

Hudec has refrained from writing detailed prescriptions for the future, 
although he questions whether the techniques employed by the negotiators 
of GATT—obligations in legal form but seasoned with “flexibility’—can 
be successfully repeated in the climate of today. To the student who wants . 
to write his own prescriptions he has provided a wealth of essential material. 

This reviewer is grateful to the author for the lucid English, free of tech- 
nical jargon, he has used to convey the results of his research and pene- 
trating analysis. 

Joan W. Evans 


Foreign Relations of the United States, 1949, Volume IV, Western Europe. 
(Dept. of State Pub. No. 8791.) Washintgon: Govt. Printing Office, 
1975. Pp. x, 878. Index. $11.15. 


The major portion of Foreign Relations, 1949, Volume IV, Western Eu- 
rope deals with the formation of the North Atlantic Treaty Organization 
and with the interest of the United States in the economic recovery of 
Western Europe. Of considerable interest in the negotiations leading up 
to the North Atlantic Treaty, April 4, 1949 (text printed at 281-85) was 
the question of what nations should comprise the original membership of 


1 See, for example, J. W. Evans, Tue Kennepy Rounp IN AMERICAN TRADE PoLicy: 
THe Twouicur or tHE GATT?.326 (1971) and, more recently GATT Pius, Report of 
the Special Advisory Panel to the Trade Committee of the Atlantic Council (Washington 
1975). 
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NATO. Much documentation deals with relations with the Scandinavian 
courtries. Sweden proposed a separate Scandinavian neutrality league but 
Denmark and Norway rejected this is favor of NATO. Sweden remained 
out. Despite much hesitancy as to including Italy, when Itay requested 
membership it was included. The admission of Spain, favored by Portugal, 
was precluded by the sentiments of most Western European countries 
against Franco's Fascist government. Correspondence following the sign- - 
ing cf the pact links U.S. defense and security with Europe through NATO. 

U.S. interest in the economic recovery of Europe continued with em- 
phasis on reduction of trade and payments barriers between European: 
countries but with warnings of the danger of increasing discrimination 
agaimst dollar areas. Secretary Acheson urged that: “. . . the European 
countries push forward to integrate Europe economically at the very earliest 
possible time” (at 424). 

In a message to a meeting of U.S. Ambassadors, held at Paris to discuss 
major developments relating to Europe (at 469-96), Secretery Acheson 
strongly urged the integration of West Germany into Western Europe. He 
believed that France alone could take the leadership in this. Acheson also 
statel that Western European integration called for some merger of sov- 
ereignty. ) 

Tke Ambassadors’ meeting generally supported aid to Yugoslavia in its 
break with the Soviet Union but Charles E. Bohlen, then Minister in the 
. Paris Embassy, warned: “It was highly important that we should not cross 
this ideological line and find ourselves giving moral approval to what was 
essertially a Communist totalitarian dictatorship.” He added: “With that 
one important qualification we should go the limit” (at 478). This is a 
qualification which present statesmen might well keep in mind regarding 
detente with totalitarian powers. 

Territorial problems left over from World War II documented in this 
volume related to the Free Territory of Trieste and to the disposition of 
the former Italian colonies in Africa but extensive discussions led to no 
settlement of these questions in 1949. 

The remainder of this volume contains documentation regarding indi- 
viduel countries with extensive coverage for France, Italy, Spein, and the 
United Kingdom. Interest centers not on bilateral negotiations but on in- 
ternal developments of concern to the United States. 

In France the Communists publicly took a stronger pro-Soviet stand than 
before and the French Communist leader Thorez declared that: “Com- 
munists would remain loyal to the Soviet Union should the Red Army be 
‘obliged’ to cross the French frontier ‘in pursuit of the aggressors of the 
western imperialist block’” (at 636). Gains in economic prosperity, how- 
ever, apparently lessened the danger of growth in Communist influence. 
The Jnited States took an active interest in efforts in Italy to form a uni- 
form non-Communist labor movement to offset Communist infuence with 
labor. By the end of the year a plan for a federation of non-Communist 
uniors had been worked out but it awaited action by the rank and file of 
various organizations. The U.S. Embassy in Spain reported on February 
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14 that the Spanish Government made “little pretence of adopting any 
democratic institutions” (at 728). The Department of State “contemplated” 
instructing the U.S. delegation at the United Nations to support admission 
of Spain to specialized agencies and the removal of UN restrictions on 
exchange of ambassadors with Spain. Other governments consulted agreed 
that the Spanish question should be played down at United Nations (at 
734-35). Within the U.S. delegation at the UN there was strong opposition 
to changing the UN position on exchanging ambassadors. John Foster 
Dulles, in agreement with Eleanor Roosevelt, thought that: “U.S. position 
would be much sounder if strongly opposed to all forms of totalitarianism, 
Fascist as well as Communist” (at 737-39). On October 31 an instruction 
to the Embassy in Spain stated: “The over-all objective of U.S. policy 
toward Spain continued to be integration of Spain into Western European 
community through the progressive normalization of relations” (at 762). 
In the section on the United Kingdom attention is centered on the British 
financial crisis resulting from economic depression and the shortage of 
gold and dollar reserves in the United Kingdom and in the rest of the ster- 
ling area leading to the devaluation of the pound. Considerable docu- 
mentation is given on the Anglo-Canadian-American: economic conference 
on these problems. 

Sections for other Western European countries consist only of documen- 
tation on minor subjects and citations to bilateral agreements. Volume 
IV does not include sections on Austria and Germany. The records con- 
cerning these two countries have been published in Foreign Relations, 1949, 
Volume III. | : 

E. R. PERKINS 


The Treaty Law of Greece and the International Principles on Estate Taxa- 
tion. In Greek. By Dr. Athanasios D. Paroutsas. Athens: Aristotele’s 
Editions, 1974. Pp. 168. Bibliography. Index. $10.00. 


This excellent book is the only Greek treatise on the subject of its title. 
Before taking up the provisions of the relevant treaties to which Greece is 
now a party, the author felt that, for an adequate understanding of them, 
it was necessary to deal with certain principles of international as well as 
domestic tax law, especially those affecting foreigners and their property. 
The first of the two parts of the work is devoted to this task. 

On international law relating to taxation, and particularly in regard to 
discrimination, the case of Mager v. Grima et al. (49 U.S. 490, 493 (1850) ) 
is cited. The view is expressed that, in a general sense, international law 
tends to recognize certain principles of domestic law, namely, those re- 
lating to generality of application and equality of treatment. It is pointed 
out, however, that, for various reasons considered to be in the national in- 
terest, some states extend tax exemptions to foreign property. _ 

In regard to international tax treaties, mostly bilateral, the principal pur- 
pose of which is to prevent double taxation, the author points out that as 
a rule states treat foreigners on the basis of three principles: reciprocity, 
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most favored nation, and treatment like that of citizens. The causes of 
double taxation are analyzed succinctly. They are attributed to the fact 
that some countries tax an estate on the basis of the nationality of the de- 
cecent; others, on the basis of the situs of the property; anc some others, 
on the basis of domicile. In some states, more than one of these criteria 
may be applied. Additional causes of double taxation lie in the fact that 
the words “situs” and “domicile” may be defined differently by the inter- 
ested states. Also, the decedent may be claimed as a national by more 
than one state. Some countries, including Greece, bestow nationality jure 
sanguinis while others apply jus soli, and some others adopt both bases in 
their laws on citizenship. 

The above discussion is contained in the first three chapters of Part I 
of the book. The fourth chapter relates to the application of the treaties 
in question. In Greece, those treaties are not self-executing; they are 
binding upon their incorporation in a law. A person who feels that he 
has been deprived of his rights under a treaty may resort to the remedies 
available under the applicable Greek laws. Subject, of course, to applica- 
ble treaty provisions, Greek law imposes estate taxes on (1) all property 
located in Greece, (2) Personal property abroad of persons domiciled in 
` Greece (here he discusses the definition of domicile or residence) and 
(3) personal property abroad of Greek nationals who have resided there 
less than ten years. 

In Part II, the author discusses: the specific treaties with Hungary, the 
Federal Republic of Germany, Spain, and the United States, to which 
Greece is now a party. It may be pointed out that with the exception of 
the Spanish treaty, all the others relate to personal and not to real prop- 
erty. The author deals with this part of his work with the same clarity, 
systematic analysis, and comparative perspective which distinguishes Part I. 

This volume is an especially useful contribution to scholarly analyses 
of 2 complex and difficult subject. A penetrating study that required deep 
and broad research, it will be of great value to students and especially to 
jurists and practicing lawyers who are faced with matters involving estate 
taxation. 

Jonn Makros 


International Personality of the Malay Peninsula. A Study of the Interna- 
tional Law of Imperialism. By Alfred P. Rubin. Kuala Lumpur: 
Prerbit Universiti Malaya, 1974, Pp. ix, 327. Index. 


< 


Lescribed by the author as “a study of self-justification in affairs of 
state,” with the added but somewhat obscure comment that justification in 
statacraft is international law, this book is a detailed account and analysis 
of the relations of the states and peoples in the Malay Peninsula. The 
period covered is roughly the three centuries from the first appearance of 
the Portuguese in these parts, with Malacca as the great prize, to the be- 
ginning of the ultimate British takeover with the acquisition of Penang, 
the legitimacy of which is strongly challenged by Professor Rubin. It is 
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a classic sample of expanding imperialist encroachment with the improba- 
ble outcome that Thailand retained its independence. 

Two closely interrelated questions recur frequently in this survey. One 
is whether international law as it was evolving at that time in Europe 
should be accepted as guiding the relations of European states with the 
polities of the Peninsula and their rulers. The second, viewing the matter 
from the other side, concerns the Malay and Thai interpretations of in- 
ternational law as contrasted with those of their intrusive visitors from 
overseas. In this meticulously researched volume a quantity of material 
from a variety of sources is laid out for the reader, enabling him to shape 
his own conclusions and to savor fine points which emerge from the histori- 
cal record. To this reviewer the overwhelming conclusion before which 
other versions pale is the overt or tacit acknowledgment of the right of 
the stronger to impose his will by force if other less drastic means do not 
achieve the desired goals. Nor was this harsh doctrine involved only in 
European—Peninsula relationships but also in the rivalries of Malay rulers 
and pretenders and in the claims to dominance at one time or another of 
Malacca, of Atjeh, and, most notably, of Thailand. The start of European 
penetration was, as the author points out, undertaken with the authoriza- 
tion of the Papacy to use force as a part of the obligatory missionary en- 
terprise to spread the gospel of the Prince of Peace, which was soon con- 
strued to permit the use of force generally. “In a harsh world of political 
and commercial intrigue,’ the Malays were kept in line by, among other 
things, the accusation of resorting to ill-defined acts of piracy, and Pro- 
fessor Rubin asserts that the political use of the concept of piracy has 
still not wholly vanished. The last act in the imperialist drama (unless 
decolonization is seen as the last act) was the piecemeal assertion by 
Britain of a right of paramountcy over the Peninsula. There are, of course, 
gentler versions of international law, restraining the use of force, and it is 
' one of the most interesting uses of this book to explore the effectiveness 
of such restraints as were attempted in Malaya. 

Professor Rubin has delved deep in exploring the complex interplay of 
forces in and on the Peninsula with varying and changing degrees of de- 
pendence, subordination, and supremacy. The reader deserves to be 
warned, however, that, despite the author's clear and direct style, the multi- 
tude of places, persons, events, and doctrines tend to become overwhelm- 
ing and it is easy to become dishearteningly lost. Close reading and a 
watchful memory are in order. This problem would have been somewhat 
eased if the present aesthetically pleasing but geographically not very help- 
ful map on the cover had been replaced by a more revealing one. 


RUPERT EMERSON 


BRIEFER NOTICES 


Droit International Public. By Hubert Thierry, Jean Combacau, Serge 
Sur, and Charles Vallée. (Paris: Editions Montchrestien, 1975. Pp. 770. 
Index. F.55.) This manual of public international law is a cooperative 
effort by faculty colleagues from the universities of Caen and Paris- 
Nanterre. Each of them is identified as the author or coauthor of the 
chapters for which he was responsible, but the viewpoint remains essentially 
consistent throughout the book. Contemporary in both outlook and sub- 
ject matter, the manual focuses on areas of current concern in world 
affairs, such as environmental protection, the uses of the oceans and of outer 
space, the protection of human rights and of the right to national self- 

etermination, and the emergence of a right to social and economic de- 
velopment. The treatment is as modern as the issues, for almost exclusive 
emphasis is placed upon treaty law on the ground that it is the only source 
of international law that is fully acceptable to the Communist nations and 
to the new nations of Africa and Asia. Yet even the law of treaties is 
dealt with from a new point of reference, as it should be nowadays; and 
a substantial proportion of the manual is devoted to a discussion of the 
Vienna Convention of 1969 on the Law of Treaties and to the questions 
and answers to which it gives rise. 


Will this new international law, this web of treaties dealing with mat- 
ters of global concern in the modern interconnected world, prove effective? 
The authors are at times skeptical, and express their doubts with undog- 
matie candor. They pose the paradox of an international law that is the 
reflection of certain power relationships and yet is expected to control 
those same power relationships. They leave the paradox unresolved; but 
so do other textwriters. It is an Everest unclimbed. This is an outstand- 
ing modern handbook of international law. It is comprehensive and beau- 
tifully written. 

Davip FROMKIN 


Nuovi studi sul processo internazionale. By Gaétino Morelli. (Milan: 
A. Giuffrè, 1972. Pp. v, 173. Index. Lit. 2200.) The book under review 
is a follow-up to an earlier volume on the same general subject (Studi sul 
processo internazionale, Milan, Giuffrè, 1963). It contains seven essays, all 
of which have been published previously. Four of these essays consist of 
dissenting or individual opinions written by the author when he was a Judge 
at the International Court of Justice; these opinions were appended to the 
Court’s judgments in the Northern Cameroons (Preliminary Cbjections),* 
Barcelona Traction (Preliminary Objections and Merits), and South-West . 
Africa (Second Phase) * cases. The three remaining studies are scholarly 
writings which had originally appeared in Italian publications. 


The topics dealt with in the present volume center around certain pro- 
cedural questions with which the World Court has been recently con- 
fronted, such as the constitutive elements of an international dispute; the 
distinction between preliminary, prejudicial, and substantive matters; the 


1 [1963] ICJ Rer. 131. 
2 [1964] ICJ Rer. 85; [1970] ICJ Rep. 223. 
8 [1966] ICJ Rer. 57. 
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order in which the Court must or may examine these matters; and the 
question whether a party to a dispute must show that it has an “interest” 
in the dispute (on the procedural as well as on the substantive level). 
Concentrating as it does on a few essential and closely connected points, the 
volume exhibits an amazing unity. Moreover, the seven essays contained 
in its display all the scholarship, clarity, ingenuity, and lack of orthodoxy * 
which have earned Judge Morelli his reputation. Thus, the collection 
constitutes a most welcome addition to the literature relating to the settle- 
ment of disputes in international! law. 


It is to be regretted, however, that the four judicial opinions are pub- 
lished in French, while the three scholarly essays included in the volume 
are reprinted in their original Italian version. This is harmful to the unity 
of the book and highly impractical as well. Had French been used 
throughout, all the essays would have been made accessible to a larger 
public. Another shortcoming of the collection is that the four judicial 
opinions are presented without any explanation or introductory note. In 
order to understand and to derive some benefit from them, the reader will 
have to make constant reference to other sources, in particular to the pub- 
lications of the Court. These two critical remarks are not intended to cast 
doubt on the substance of the collection of essays reviewed here. Judge 
Morelli’s book makes most interesting and absorbing reading for those 
who are concerned with the more technical aspects of international law 
and procedure. | 

, Luctus CAFLISCH 


The Case Law of the International Court, 1971-1972. Edited by Edvard 
Hambro and Arthur W. Rovine. (Leiden: A. W. Sijthoff, 1974. Vol. 
VII-A: Pp. xiii, 633; Vol. VII-B: Pp. 634-991. Df. 170.) During the pe- 
riod 1971-1972, the Court gave one judgment, in the Appeal Relating to 
the Jurisdiction of the ICAO Council case, an advisory opinion in Namibia, 
and two Interim Protection Orders in the Fisheries Jurisdiction case, one 
in the case of the UK v. Iceland and the other in the parallel case of FRG 
v. Iceland. The judgment covers only 24 pages whereas the declarations, 
separate and dissenting opinions, occupy 108 pages. In Nemibia the 
Opinion is 42 pages, and the declarations, separate and dissenting opinions 
are 286 pages long.’ It is interesting to note that the jurisprudence of the 
Court in the period covered fumished very little by way of pronouncements 
of what might be called general international law, falling in Part I of The 
Case Law. There are many entries in Part II, The Subjects of Interna- 
tional Law, particularly on mandates and the functions of the Security 
Council. The bulk of the material falls into Part ITI, Peaceful Settlement 
of International Disputes, and the function of the ICJ as a court of appeal 
and review which was the subject matter of the ICAO Council case. 


As in previous volumes there are an index, very useful tables, synopses 
of the advisory opinion, the judgment, and the orders on interim protection, 
and the text of the final submissions in the ICAC Council case. For all 
students of international law and the Court, these volumes continue to be 
indispensable, 

Leo Gross 


4On pages 92-93 and 98-99, for instance, Judge Morelli takes the view that both 
the questions of the nationality of claims and of the exhaustion of local remedies are 
of a substantive nature, a view which does not seem to be accepted by the majority 
of writers. 

1 For corresponding figures during the 1967-1970 period, see review 68 AJIL 551-52 
(1974). 
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A Digest of the Decisions of the International Court. Volume I. Perma- 
nent Court of International Justice. Edited by Krystyna Marek. Published 
for the Graduate Institute of International Studies (Geneva). (The 
Hague: Martinus Nijhoff, 1974. Pp. xxv, 1193. Index. Gld. 275.) We are 
already indebted to Professor Marek and her collaborators for two volumes 
of the Répertoire. The present publication, to be followed by a second 
vol:ime on the decisions of the IC], was conceived to serve two purposes: 
One was to enable the user of the Répertoire to find rapidly and conveni- 
ently a summary of the cases from which the abstracts have been taken; 
this Professor Marek calls its “auxiliary” function. The second purpose is 
to provide students of international law with convenient access to the 
jurisprudence of the PCIJ, particularly in countries or universities where a 
complete collection of the old Court's publications is not available or not 
easily accessible. This she calls “an autonomous function vis-a-vis the 
case-law of the Court” (at xx). 


The judgments and advisory opinions are presented in chronological or- 
der except where a case went through several phases, e.g., Swiss Zones 
when all the phases are handled consecutively. Summaries of the facts 
and law are preceded by basic information on the case (whether conten- 
tious or advisory, parties or participants, composition and vote of the 
Court) and a headnote. The work, as far as one can judge without read- 
ing each and every summary, is very competently done. Professor Marek 
was able to enlist the cooperation of seventeen outstanding scholars from 
several countries in Europe and one each from Canada and the United 
States. The volume is not and does not claim to be a substitute for the 
official texts but it will enable students of international law to obtain read- 
ily an overview of the judgments and opinions. The fact that the sum- 
maries are in English and French should make it doubly useful. It should 
be noted that celebrated dicta are given verbatim and in context. The 
Appendices include an extract from the Covenant of the League of Na- 
tions, the Protocol of Signature (but not the Optional Cane. and the 
text of the several versions of the Statute and Rules of Court. 


The jurisprudence of the Permanent Court is still very relevant, as the 
International Court frequently refers to it and much of contemporary inter- 
national law has its origins in that jurisprudence. Professor Marek and her 
collaborators deserve our thanks for making that jurisprudence readily 


available. l 
Leo Gross 


Transnational Contracts: Applicable Law and Settlement of Disputes (A 
Study in Conflict Avoidance). By Georges R. Delaume. (Dobbs Ferry: 
Oceana Publications, Ine., 1975. Vol. 1, xxix Chapters 1-8; Vol. 2, xv, Chap- 
ters 9-14. Appendices. $125.00 for the 2 volumes (Binders Fasciles).) 
Transnational commercial transactions are in the forefront of the current 
development of an international economic law where trade agreements of 
governmental bodies with foreign parties present new problems in the ap- 
plication of conflict of law rules. The author, a Senior Counsel of the 


1 The first volume of the REPERTOIRE DES DECISIONS ET DES DOCUMENTS DE LA PRO- 
CEDURE ÉCRITE ET ORALE DE LA COUR PERMANENTE DE JUSTICE INTERNATIONAL ET DE 
LA COUR INTERNATIONALE DE JUSTICE which appeared in 1961 deals with the rela- 
tion between international law and municipal law; the second volume which appeared 
in 1967 deals with the sources of international law (reviewed at 64 AJIL 190-92 
(1979) ), and the third, edited by Lucius Caflisch, which appeared in 1973 is on sub- 
jects of international law. 
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International Bank for Reconstruction and Development, uses his long 
practical experience in dealing with transnational financial contracts to 
present a very comprehensive treatment of party-autonomy in a private 
international law context, the interplay of municipal and uniform law, and 
the interpretation of contractual provisions under the law of various coun- 
tries. Excuse of nonperformance and force majeure which play a de- 
cisive role in determining the parties’ obligations are given the same ample 
consideration as choice of forum clauses and the specific rules of adjudi- 
catory jurisdiction in contractual matters and their limitation. Recogni- 
tion and enforcement of foreign judgments give the author the oppor- 
tunity of dealing in detail with the immunity from suit of foreign states, 
its waiver, and the application of the restrictive concept of immunity in 
various countries. Finally, as an important aspect of settlement of dis- 
putes, the many questions relating to commercial arbitration are considered: 
the arbitration agreement, conciliation, ad hoc and institutional arbitra- 
tion, the status of an arbitrator, arbitration proceedings, awards and their 
enforcements. Throughout the two volumes ample references are supplied 
to source material which offer a most valuable contribution to the prac- 
tice of commercial transactions between parties of different countries. 


Martin DOMKE 


Das Recht der internationalen privaten Schiedsgerichtsbarkeit. Band 1: 
Systematische Darstellung. Band 2: Materialien und Register. By Peter 
Schlosser. (Tiibingen: J. C. B. Mohr (Paul Siebeck), 1975. Pp.: Band 1, 
xxxvi, 826; Band 2, iv, 334. DM 280 for the two volumes.) This com- 
prehensive treatment of the law of international private arbitration covers 
in great detail the manifold issues of dispute settlement which arise when 
the resolution of controversies by arbitration is sought on an international 
level. Comparative law aspects are considered as a means for solving many 
unsettled questions of the practice of arbitration. This comparative treat- 
ment serves especially well the problems arising under the various bilateral 
and multilateral conventions when they refer to the national law of the 
countries concerned. These questions of recognition and enforcement of 
foreign arbitral awards have to be faced by courts of different countries 
when conflict of laws rules also have to be applied. Arbitration between 
governmental bodies and foreign parties in disputes of a commercial char- 
acter where the concept of restrictive immunity plays a decisive role are 
also dealt with in detail. Even non-German language readers will find 
in the numerous references to English-language literature and court de- 
cisions further valuable source material. The two volumes with a 17 page 
bibliography constitute an outstanding treatise on a subject of increasing 
importance for the development of international trade law. 

MARTIN DOMKE 


Das Selbstbestimmungsrecht der Völker als Grundsatz des Völkerrechts. 
Referat und Diskussion der 13. Tagung der Deutschen Geselischaft für 
Völkerrecht in Heidelberg am 22 und 23 Juni 1973. By Karl Doehring. 
(Karlsruhe: C. F. Müller, 1974. Pp. 107. DM 28.) Professor Doehrin 
has given us an extended scientific legal opinion on the right of self- 
determination of peoples as a principle of international law. The opinion 
was prepared for a reunion of the German Society of International Law 
held in June 1973, and has now been published in monograph form to- 
gether with an extended summary of the resulting debate and discussions. 
The author's analysis is dispassionate and essentially realistic, particularly 
where he traces the historical evolution of the right of self-determination in 
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what he styles as a legal argument in favor of political action. In its 
contemporary connotation, Professor Doehring sees that right as not now 
being capable of being limited to examples of decolonization, as some 
Third World states might seek to argue. In his examination of Western 
international law doctrine, Professor Doehring concludes that the right of 
sel--determination cannot prima facie be the base for any right of seces- 
sion; but he suggests, here relying mainly on Professor Tunkin’s published 
works, that Soviet international law doctrine would allow the enforcement 
of a right of secession in the name of a War of National Liberation. Of 
special importance to students of East-West relations are various legal 
prcpositions advanced in regard to the two Germanys: that the right to 
sel{-determination is possibly the only legal argument now supporting the 
reunification of both parts of Germany; that with the recognition of the 
Ge-man Democratic Republic (East Germany), each of the two Germanys 
now has its own right of self-determination; and that if the two Germanys 
both agreed upon unification, the world community would be bound under 
international law to respect those decisions as representing the claim of the 
Ge-man people to self-determination. 

Epwarp McWHINNEY 


Inviolability and Immunity from Jurisdiction of Diplomatic Agents. In 
Greek. By Konstantinos P. Oikonomithis. (Athens: 1975. Pp. 302. Bibli- 
ography. Index.) This book is not limited to diplomatic relations but 
also deals with consular privileges and immunities. It offers a perceptive 
anclysis of the Vienna Convention on Diplomatic Relations and the Con- 
vertion on Consular Relations. 


Considering that inviolability and immunity from the jurisdiction of the 
recciving state are the two besic elements of diplomatic status, the author 
naturally declares that the purpose of his work is the study of those two 
elements. This does not mean that they are the only ones covered by 
the volume. Part I of the work begins with an analysis of the nature of 
diclomatic missions as organs of international relations, followed by a 
description of their functions and the difference between them and other 
insruments utilized by states in their relations with other states. 


m what he calls diplomatic law, the author takes up next its sources and 
theoretical basis. In regard to the latter, some “Final Observations,” at the 
end of the book, are particularly interesting. These privileges are neces- 
sary for the proper operation of diplomatic and consular missions. In the 
fine] analysis, they also serve the interests of the sending state. They en- 
able the personnel of those missions to exercise their functions effectively. 
While the immunities may be said to be a burden on the receiving state, 
it should be borne in mind that it also receives benefits when acting as 
a sending state. States, therefore, accept mutual limitations of their sov- 
ereign rights. A deeper reason for this situation is actually lack of trust 
toward the authorities of the receiving state, a mistrust prevailing not only 
in he past but also at the present time. 


Looking at the Vienna Conventions and especially the one on diplomatic 
relations from this general aspect, the author points out that, far from 
rescricting inviolability and immunity from local jurisdiction, the conven- 
tions extend, more or less, the scope of those two concepts, especially in 
regard to the categories of affected persons, for instance, the lower eche- 
lons of embassies. Nevertheless, the author characterizes the conventions 
as restrictive. In his opinion, it would be desirable to have a gradual re- 
duction of the privileges under discussion; they should be limited strictly 
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to official acts in the performance of diplomatic and consular functions. 
He realizes, however, that this would require a long journey. 


Before taking up the question of inviolability in Part Il, the author deals 
with privileges in regard to particular persons of missions and with matters 
pertaining to the beginning and ending of diplomatic and consular status. 
The following subjects are covered: personal immunity, duty of the re- 
ceiving state to extend special protection to members of missions, exemp- 
tion from certain local requirements, and inviolability of residence. In 
its third and last part, the volume deals with immunity from criminal and 
civil jurisdiction. 

The volume concludes with the texts of the Vienna Conventions, the one 
on diplomatic relations having been put in force in Greece on August 16, 
1970, by virtue of Law 503/1970, vai the one on consular relations is 
unratified, 

Joun Maxtos 


International Protection of the Environment. Treaties and Related Docu- 
ments, Vol. I. Compiled and edited by Bernd Rüster and Bruno Simma. 
oe Ferry: Oceana Publications, Inc., 1975. Pp. xix, 489. $40.) This 

rst volume in a projected series of ten or more is significant in that it not 
only serves as a valuable research tool by itself, but also lays the ground- 
work, in terms of both editorial philosophy and background documenta- 
tion, for later works. The format is similar to that of Oceana’s law of the 
sea series, with documents reproduced wherever possible in their original 
form but, in a most welcome change, with source citations added. 


The editors have presented an excellent survey of the law by working 
within a scheme which outlines the development of particular areas through 
occasional inclusion of documents having an importance which is more 
historical than current. In some cases, though, the relevance of choices 
can be questioned even in this context, for example Guatemala’s trade 
treaties with Honduras and El Salvador (at 16-17). 


The two main sections of the book contain especially complete coverage 
of the resolutions of the UN General Assembly, the work of the OECD, 
the European Community, and the agreements and conventions dealing 
with oil and radioactive pollution of the sea. Of special note are the texts 
of the Declaration and Action Plan of the UN Conference on the Human 
Environment and the first two decisions of the UN Environment Pro- 
gramme. There are, however, some marked gaps in the materials; for in- 
stance, the United States-Canada Joint Communiqué on Great Lakes Pol- 
lution of July 14, 1972 is included but the significant agreement which 
followed is omitted. More generally, the scope of the overall work could 
only benefit by expansion to cover certain seminal unilateral declarations, 
important case law, and the work of nongovernmental organizations, such 
as the ILA’s “Helsinki Rules.” All of these are topics which one would 
hope to see in subsequent volumes. 

PETER ALAN THOMAS 


International Marine Environment Policy: The Economic Dimension. 
By Charles S. Pearson. (Baltimore and London: The Johns Hopkins Uni- 
versity Press, 1975. Pp. xiv, 127. Appendix. $9.00, cloth; $2.65, paper.) 
Many treaties, conventions, and agreements have been concluded to combat 
marine pollution, yet environmental deterioration in this medium continues. 


1 See 68 AJIL 552 (1974) and 69 AJIL 700 (1975). 
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This study tackles the problem of ocean pollution from the broad perspec- 
tive of economics, that is, possible effectiveness. of ocean environmental 
control policy and a rational resource management augmented by due 
recegnition of economic considerations. Pearson defines the economic 
terminology used in his arguments and presents the criterion and decisions 
which must be made to support government intervention in the manage- 
ment of environmental resources. What quality goals should be aimed 
for? .Abatement objectives, abatement techniques, incentive factors, tran- 
siticnal costs, wealth transfer, and a compensatory policy are explored. 
Traditional international law governing freedom of transit on the high 
seas and free access to fisheries has provided a minimum of restrictions on 
ocean resource users. But growth of other ocean uses such as petroleum 
production, hard mineral production including commercial gathering of 
marganese nodules, and waste disposal have necessitated new controls. 
A number of propositions are tested on the various functional ocean uses 
to cemonstrate the need for a new regime under which states would bear 
the environment impact costs based on their own utilization. 


Im the remainder of the study, Pearson analyzes the 1972 Convention on 
the Prevention of Marine Pollution by Dumping of Wastes and Other 
Matter and the 1973 International Convention for the Prevention of Pollu- 
tion from Ships. Since the Ocean Dumping Convention requires domestic 
implementation and regulation, the author presents an anélysis that is 
based on U.S. practice. In contrast, the Convention on the Prevention of 
Pollition from Ships is a more complicated document laying down spe- 
cific obligations regarding ship construction, design, and operating per- 
formance; the provisions of the Convention itself are analyzed and evalu- 
atec against the overall objectives. One confronts some real problems 
when the provisions are measured against willingness of states to absorb 
expenses for total effects, minimization of enforcement costs, incentive for 
inncvation, and efficacy between high and low abatement costs. On 
reacing this slim volume the reader cannot help but conclude that in light 
of tae required economic commitment, international pollution prevention 
is still rudimentary. 

DANIEL C. TuRACK 


Te International Law of the Ocean Development. Basic Documents, 
Volume II. By Shigeru Oda. (Leiden: Sijthoff, 1975. Pp. xvi, 638. Treaty 
Index. Dfl. 110.) This volume follows grosso modo the arrangement of 
volume I? and contains principally materials from the period 1972-1974. 
In Fart I there are resolutions of UN organs, in Part II official declarations 
of ssveral regional groupings and the Metcalf Bill (S.2801, 92nd Cong., 
Ist Sess.), in Part V proposals of private bodies or conferences, and in Part 
VI proposals submitted to the UN Sea-bed Committee. Part III repro- 
duces nine bilateral agreements relating to the delimitation cf the Conti- 
nental Shelf; it also contains a brief excerpt from the Fisheries Jurisdiction 
case. A new section in Part III provides the text of fisheries conventions 
from. 1959 to 1972; Part VII deals essentially with the same subject matter 
and covers the period from 1946 to 1973. Part III contains three conven- 
tion: on marine pollution and relevant excerpts from the Declaration and 
Action Plan adopted by the 1972 Stockholm Conference on Human En-. 
vironment. Users of the volume will appreciate the list of UN documents 
relating to ocean developments, the list of state parties to treaties (cover- 
ing only the present volume), and the list of proposals submitted to the 
UN 5ea-bed Committee (covering also Volume I) by symbol and by groups 


1 Feviewed at 68 AJIL 552 (1974). 
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of countries. There are also tables (at 56-62) of claimed territorial waters 
and fishery zones, which seem very economical but not very clear. 


In the preface, Professor Oda offers his impressions of the Caracas ses- 
sion of the Third UN Conference on the Law of the Sea and some thoughts 
on the future regime. He may be right in suggesting that if the Confer- 
ence fails, we shall not return “to the good old davs of the freedom of the 
sea” (at vii). Freedom of the sea was not merely a doctrine, as he seems 
to suggest (at v), but a fundamental principle of international law and it 
was in tune with the prevailing mood of free trade and liberalism. Clearly 
there is no room for it in an era of grasping nationalism and monopolistic 
practices. However, it remains to be seen whether the developing coun- 
tries will prosper in the new era which they seem so anxious to usher in. 


Leo Gross 


Safeguards Against Nuclear Proliferation. Stockholm International Peace 
Research Institute. (Cambridge, Mass. and London, England: The MIT 
Press; Stockholm: Almquist & Wiksell; 1975. Pp. viii, 114. Sw.kr. 49.50.) 
Nuclear energy utilized for peaceful purposes may prove to be one of man- 
kind’s greatest blessings, Alternatively, it can prove to be one of the most 
devastatingly destructive devices to emanate from man’s inventive genius. 
Plutonium, which is an unavoidable byproduct of the nuclear generation 
of electricity, may be utilized to produce additional electric power or di- 
verted to the production of nuclear weapons. The International Atomic 
Energy Agency has been given the dual duty of promoting the peaceful 
uses of atomic energy, while at the same time preventing the proliferation 
of nuclear weapons. The purpose of this book is to review the mecha- 
nisms (technically referred to as “safeguards” ) utilized by the International 
Atomic Energy Agency for the prevention of military use of nuclear material. 


Five short chapters cover the historical background of safeguards, their 
basic objective of preventing diversion of nuclear material from peaceful 
purposes to military uses through timely detection of such diversion and 
the method of detecting such diversion, financing of safeguards, and future 
developments in the application of safeguards. There is an extensive dis- 
cussion of safeguards in terms of both the International Atomic Energy 
Agency's original system of 1965 and the 1971 safeguards system (known 
as the “Blue Book”), utilized in the negotiation of safeguard agreements 
required by Article ITI of the Non-Proliferation Treaty. The usefulness of 
this book is enhanced by the inclusion of five appendices concerning ex- 
port of nuclear material and certain categories of equipment and other 
material, the member states of the International Atomic Energy Agency 
as of November 1974, the 1971 safeguards system (“Blue Book”), the 
Agency's 1965 safeguards system as provisionally extended in 1966 and 
1968, and the memorandum by the Agency’s Director General concerning 
the personnel of its inspectorate. Safeguards Against Nuclear Prolifera- 
tion is an excellent addition to the libraries of all international lawyers and 
political scientists concerned with the problems of nuclear proliferation. 


Joun A. Vosspurcy. 


Neuartige Chemische Kampfstoffe im Blickfeld des Vélkerrechts. Der 
Einsatz nicht tödlich wirkender sowie Pflanzen schddigender chemischer 
Kampfstoffe in bewaffneten Konflikten und das Völkerrecht. Ein Beitrag 
zur Auslegung und Ermittlung kriegsrechtlicher Normen. Band 40. 
Schriften zum Völkerrecht. By Herbert Jaschinski. (Berlin: Duncker und 
Humblot, 1975. Pp. 165, DM 49.60.) Mr. Jaschinski has written an ob- 
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jective and precise summary of the major attempts to control the use of 
chemical weapons in international conflicts. He poses the question whether 
newer weapons such as riot control gases, herbicides, and LSD are covered 
by existing international prohibitions. He begins by examining treaty 
law. He studies the literal wording, the implication, and the intent of the 
drafters of such agreements as the Hague Declaration of 1399, the Ver- 
sailles Treaty, and the Geneva Protocol of 1925. He very carefully pre- 
sents arguments on both sides of the question whether the newer chemi- 
cals are banned by these conventions. He turns to customary international 
law, noting that the United States was not a signatory to the Hague Dec- 
laration, had not at the time he was writing ratified the Geneva Protocol, 
and had employed both rict control gases and herbicides in Vietnam. He 
nevertheless concludes that the United States was not a “persistent ob- 
jector.” During World War II, for example, the United Srates adhered 
to a “no first use”. policy regarding all chemical weapons and the U.S. 
armed forces were not permitted to use chemicals in the Korean conflict. 
He concludes that some degree of customary international law against 
chemical warfare does exist. The ban on lethal chemical wezpons is clear. 
He believes that both conventions and custom ban the use of the stronger 
riot control gases but finds that the law on herbicides and chemicals which 
act on the psyche fall into a grey area. In any case, existing law applies 
only to first use of chemical weapons and permits their use as reprisals, 
thus allowing for escalation. He strongly recommends prompt interna- 
tional action to clarify and amplity the law on chemical ana 


Mr. Jaschinski presents no new or startling data; his conclusions are 
modest. He relies chiefly on documents which are readily available and 
probably well known to students of international law. Nevertheless, he 
has performed a service by collating and interpreting the material and 
presenting it in a slim book which can be useful to graduate students, law 
students, and lawyers who do not specialize in this area. His scholarship 
is sound, his viewpoint balanced, his style simple and direct. His book 
is a helpful review and summary of the subject. 

ANNE ARMSTRONG 


The United Nations in a Changing World. By Leland M. Goodrich. 
(New York: Columbia University Press, 1974. Pp. ix, 280. Index. $12.95.) 
There is no doubt that the United Nations of late has come under serious 
attack, not only from the general public in the United Staes, but from 
some academic circles as well. This book, then, which carefully and sen- 
sibly describes and analyzes the development and contributions of the or- 
ganization is a particularly welcome addition to the literature. Goodrich 
has provided us with a lucidly written, well-organized study which reflects 
his authority on the subject. 


After a brief historical and political introduction, he considers nine gen- 
eral areas traditionally treated in works on the United Nations. For each 
he places the Charter provisions in historical context, considers representa- 
tive UN activity up to the present, notes major power political concerns, 
summarizes the apparent guidelines of UN action, and critically evaluates 
the effectiveness and future prospects of the organization. He observes 
that the problems the organization faces are reflective of important changes 
in the international system.: expansion of membership as a result of de- 
colonization; technological advances including nuclear armaments; in- 
creased demands on limited environmental resources; and the widening 
gap between developed and less developed countries. The author clearly 
states his belief in the continuing need for global international organization 
but like others he feels that unrealistic expectations in all areas tend to 
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undermine the organization’s effectiveness. He is committed to the notion 
of evolutionary organizational development and the need for major power 
support which leads him to the logical conclusion that in spite of recent 
disenchantment with the United Nations, the best interests of the United 
States will be served through well-conceived plans and actions within the 
United Nations rather than gradual disengagement from the organization. 


The book is aimed at the nonspecialist and should be of particular in- 
terest to teachers of international law and organization. International law 
specialists may be disappointed that Goodrich deals with legal considera- 
tions only briefly and as they relate to the major issue areas. He empha- 
sizes the need to understand UN action in a political rather than a legal 
context; however, he does not denigrate the utility of legal activity when 
it is reflective of a censensus in values. Even in the area of human rights, 
where international legal efforts have been highly criticized, he cites evi- 
dence of effective legal action. Goodrich’s study of the United Nations goes 
beyond the less complex presentation one finds in books like Eichelberger's 
U.N.: The First Twenty-Five Years but it retains the appeal of a clearly 
presented, jargon-free analysis of this controversial but undeniably sig- 
nificant organization. 

NATALIE KAUFMAN HEVENER 


The Law of the European Economic Community. By K. Lipstein (Lon- 
don: Butterworths, 1974. Pp. xlii, 368. Index.) Professor Lipstein’s work 
is the latest in a series of excellent monographic studies by British authors 
on the already developed and still emerging law of the European Economic 
Community, these studies being stimulated by the belated British legal 
adherence to the Community. Professor Lipstein has the advantage, in 
comparison with many of his colleagues, of a general intellectual forma- 
tion that is Continental European as well as British and of an exposure to 
both main legal systems, the civil law as well as the common law. He 
writes with clarity and precision and also with that preference for basing 
any general propositions on empirical data rather than on abstract, a priori 
principles that is supposed to characterize English pragmatism in its legal 
manifestations. Thus, in relation to the question of the supremacy or 
otherwise of Community law and Community rules in relation to the do- 
mestic law of the member states of the Community, he sticks to the cases— 
the decisions of the Community Court and of national courts—to demon- 
strate, very effectively, the pragmatic accommodations that have been 
made possible in a spirit of constitutional pluralism that is, regrettably, 
all too rare in some of the older, classical federal systems of the Anglo- 
Saxon no less than the “other” legal world. There are none of the pre- 
dictions of doom or irremediable conflict launched, for example, by sev- 
eral thoughtful Continental European scholars, in relation to the impending 
collision that they concluded must inevitably occur, once Britain was ad- 
mitted to the Community, between national sovereignty as symbolized by 
Dicey’s conception of the sovereignty of the British Parliament and the 
EEC treaty and the Jaw it has spawned. Professor Lipstein’s book is an 
attractive survey of the origins and original purposes of the European 
Defence Community, the European Coal and Steel Community, and ulti- 
mately and inevitably the European Economic Community itself. This is 
followed by a detailed analysis of the EEC treaty and its concrete im- 
plementation, together with an examination in depth of the decisions of 
the European Court and of all the national courts of the member states of 
the Community bearing on the treaty, its interpretation, and its application. 


Epwarp McWHINNEY 
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Die Mitbestimmung und das Völkerrecht. Ein Gutachten über die Ver- 
einbarkeit der Mitbestimmungsgesetzgebung in der Bundesrepublik mit 
dem _ deutsch-amerikanischen Handelsvertrag. By Wilhelm Wengler. 
(Baden-Baden: Nomos Verlagsgesellschaft, 1975. Pp. 108.) The distin- 
guished Professor of International Law at the Free University cf Berlin and 
retiring President of the Institut de Droit International has now brought 
out, in expanded form, with a wealth of discussion and documentation from 
comparative law sources, both Anglo-American and Continental European, 
his original expert opinion on the compatibility of the draft law of the 
Federal Republic of Germany on worker decisionmaking pazity in com- 
panies in West Germany with general international law principles and also 
with particular treaty provisions binding on the FRG. When first an- 
nounced in 1974, this project attracted a great deal of public debate. It 
was designed, in the case of every company employing more than 2,000 
workers, to ensure full equality in voting membership of the company 
board of directors on the part of workers as well as shareholders. The 
principle applied not only to wholly West German companies but also 
to foreign financed or multinational corporations operating in West Ger- 
many. In so far as the introduction of the projected law would, as an op- 
erational matter, effectively reduce the voting power of foreign directors 
or foreign companies holding shares in West German companies, Professor 
Wengler concludes that the project might run counter to the provisions of 
many bilateral treaties now in force between the FRG and other coun- 
tries in the trade and commerce area relating to protection of foreign in- 
vestments against expropriation or diminution and also having to do 
with most-favored-nation-tyve clauses. In particular, Professor Wengler 
concludes that, if applied to American shareholders in West German com- 
panies, the worker parity law would run counter to the provisions of the 
FRG-U.S. Treaty of October 29, 1954, on the protection of investments. 
The value of Professor Wengler’s study is enhanced by the extended com- 
parative law analysis and exegesis of bilateral treaties, similar żo the FRG- 
U.S. Treaty of 1954, now in force between the FRG and other countries 
and also between the United States and other countries. 


Epwarp McWHINNEY 


Rumänien, Der Sowjetblock und die europäische Sicherheit-Die Vélk- 
errechtliche Grundlagen der rumänischen Aussenpolitik. (Romania, the 
Soviet Bloc and European Security—International Law Foundations of 
Romanian Foreign Policy). By Dietrich Frenzke. (Berlin: Berlin Verlag, 
1975. Pp. 249. Index. DM 28.) The title is the only thing wrong with 
Frenzke’s book. Its correct title should be Romanian Foreign Policy and 
its Reflection in the Romanian Theory of International Law. In other 
words the book is a study in the pattern established in the c:assical work 
of Charles de Visscher’s Theory and Reality in Public International Law. 
Once this is understood the design of the study is perfectly clear. It is 
organized in four chapters: Development of the Romanian International 
Doctrine of International Law after World War II; Contemporary Ro- 
manian International Law Theory—The Principle of National Sovereignty; 
Romanian Attitude towards Security and Cooperation in Europe; and So- 
cialist Internationalism and Socialist International Law in Romanian Per- 
spective. In essence the book deals with the role of the Romanian science 
of international law in achieving a balance between the need for a working 
relationship with non-Communist Europe, upon which the economic and 
cultural interests of Romania depend, and the fact that Eastern Europe 
is dominated by the Soviet Union which is conducting a policy of political, 
economic, and cultural integration of Eastern Europe into the Socialist 
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system. The central issue in this situation is, of course, the ability to keep 
decisions as the future course of Romanian foreign policy in the hands of 
the Romanian Government. | | 


Within this framework, Dr. Frenzke gives us a complete and very com- 
petent analysis of Romanian writings in the area of international law. 
There is an excellent bibliography of Romanian literature relating it to 
successive stages of Romanian foreign policy as it developed after the 
defeat of the Axis in 1945, leading to the present period of an independent 
Romanian approach to foreign policy issues. Competent books on the 
events in Romania are a rarity, and the author is to be congratulated for 
achieving such a balanced and well-documented analysis, which makes 
the review of various theories and doctrines advanced by Romanian 
scholars an interesting experience. 

KAZIMIERZ GRZYBOWSKI 


Zachodnia granica Polski w świetle traktow (Western Frontier of Poland 
According to Treaties). By Krzysztof Skubiszewski. (Poznan: Instytut 
Zachodni, 1975. Pp. 367.) The Polish-German frontier is one of the 
most debated problems in the morphology of Europe. For Poland, its 
frontier with Germany is an issue of life and death proportions. For Ger- 
many, the frontiers with Poland have taken on different colors at different 
times. Since the end of World War II the issue has been argued in terms 
of the right of national self-determination, the role of the territories lost 
to Poland in the German economy, compensation for Poland’s losses in the 
East, rights of expellees (Recht auf Heimat) etc. While the debate ranged 
widely, little attention was given to the role of the Polish-German frontier 
as a cornerstone of the new order in Europe, affirming the new power posi- 
tion of the Soviet Union after the war. Professor Skubiszewski’s book, 
although directed primarily to the legal aspects of the problem, and only 
for the sake of historical completeness reporting the succession of various 
arguments in favor of or against the new delimitation of the territories of 
Poland and Germany, comes more closely than any other study (German 
or Polish) to a comprehensive treatment. 


Its fourteen chapters are organized ‘in four parts: agreements between 
the Big Four (with France coming into play in the last stage), sovereignty 
of Poland over the regained territories, treaties with German States and, 
Gdansk (Danzig). Fully documented, and written in a clear and precise 
style, its value is increased by texts of treaties dealing with the frontiers and 
the removal of the German population. An extensive bibliography and four 
indexes of treaties, court decisions, names, and subjects are included. There 
is an English resume of the study. At the same time a good English trans- 
lation of the book in its entirety would be a valuable addition to the litera- 
ture on the subject. | 

KAZIMIERZ GRZYBOWSKI 


Terytorium państwowe w świetle zasady efektywności (State territory 
in the Light of the Principle of Effectiveness). By Janusz Symonides. 
(Toruń: Towarzystwo Naukowe w Toruniu, Studia Iuridica, 1971. Pp. 260. 
Bibliography. Index, zł. 45.) In a short introduction the author stresses 
that in the vast literature about territory the role of effective possession is 
either ignored or underestimated in spite of its fundamental importance for 
the acquisition and retention of territory. He tries to demonstrate that the 
principle of effectiveness can and should be invoked after a lapse of a 
quarter of a century since the Potsdam agreement to support the Polish legal 
claim to sovereignty over the Western territories and the legitimacy of 
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Poland’s Western frontier. The last chapter of the book presents the Polish 
case at some length. 


Tus the impression is created that the book represents an ad hoc polemi- 
cal pamphlet directed against German lawyers. Even a superficial glance 
at the book refutes such a suspicion. It is a thorough scholarly treatise, well 
researched and on the whole tightly reasoned, presenting in a text-book 
manter such topics as the principle of effectiveness; the different theories of 
state territory, territorial sovereignty, and integrity; the various modes of 
acqu-sition of territory and its loss; and state boundaries. It thus covers a 
muck broader ground than would be necessary for an ex parte pleading. 
Even territorial seas and air space are discussed. The treatment of those 
topic; is based on a meticulous and exemplary acquaintance with. Western 
doctrines and literature as well as judicial precedents and arbitral rewards. - 
oy = of space discussion of these broader aspects of the book must be 
eit aside. 


Ths authors views concerning the application of the principle of effec- 
tiveness to the acquisition of territory by prescription (usucaption) are 
roughly as follows: Sovereignty over territory is acquired by effective, con- 
tinuous, undisturbed exercise of state jurisdiction in its own name, in a 
manrer and for a period creating a conviction in the international com- 
municy that the existing situation is in accordance with international law 
and that a change would endanger the stability of international relations 
and thus be contrary to the interest of the international community. Ac- 
quisitive prescription is a rule of customary international law. The prin- 
ciple of effectiveness (ex factis ius oritur) being one of general principles 
of international law (Art. 38 para. 1(c) of the Statute of the ICJ) works. 
withia limits prescribed by international law. Illegal use of force and con- — 
quest do not create rights (ex iniuria ius non oritur). Such a doctrine 
souncs rather orthodox and broadly in conformity with authoritative West- 
ern tzachings, leading arbitration, and Hague precedents. However the 
authcr undermines his own case by treating (in the style of Soviet doctrine) 
self-d=termination as a binding norm of international law which prevents 
acquisition by prescription. He considers the acquisition of Western terri- 
tories as a sanction against an aggressor and a security measure thus freed 
from the requirement of self-determination. Furthermore he seems to con- 
sider the acquisition of title by usucaption as a one-shot affair erga omnes. 
The preferable view seems to be that it is a step-by-step process of obtain- 
ing relative titles, finally culminating in a title erga omnes. The Polish- 
West German agreement of December 7, 1970 renouncing any German ter- 
ritorizl claims and recognizing the inviolability of the Polish Western border 
is meationed in a postscript at the end of the book. The Helsinki Declara- 
tion cf August 1, 1975 has added the signatures of virtually all European 
countries, Canada, and the United States to this agreement. Ze 


ALEKSANDER WrroLp RUDZINSKI 


PoEsh Yearbook of International Law. Vol. VI (1974), Polish Academy 
of Sciences, Institute of Legal Sciences. (Wroclaw: Ossolineum, 1975. Pp. 
359.) Volume VI continues the editorial policy of reflecting the broad in- 
terests of Polish publicists, concerned with the function of international law 
in its general and specifically Polish aspects, particularly the legal problems 
connected with Poland’s membership in the Council for Mutual Economic 
Assistance. 


Fo: this volume Skubiszewski contributes an article on frontier treaties 
in Central Europe (1970-73) with emphasis on Poland’s Western frontier 
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with Germany. Wasilkowski’s essay deals with the role of international 
treaties in the process of Socialist economic integration. Michalska writes 
on ‘the Covenants on Human Rights and citizens rights in Poland (a com- 
parative study), and Ms. Szafarz discusses some aspects of the treaty prac- 
tice in Poland. Professor Wolfke has written a contribution on the problem 
of ius cogens in international law., Paszkowski discusses the law of special 
missions, while Symonides has written on protection of the human environ- 
ment in international law, and Libera has dealt with tourism in international 
law. Jasica and Rotfeld discuss two issues central in East-West relations— 
the Paris Agreement on Peace in Vietnam, and the legal status of Berlin. - 
Finally Kolasa and Nartowski have contributed articles on international or- 
ganizations: Kolasa on the principle “One State-Vote Rule in International 
Universal Organizations,” and Nartowski on the UNESCO system of protec- 
tion of the right to education. The articles are followed by a book review 
section, including an extensive bibliography of Polish literature on interna- 
tional law. The number of articles and the names of their authors sug- 
gests that the study of international law in Poland is pursued with vigor and 
enterprise. E 


Two obituary notices inform of the passing of Judge Bohdan Winiarski 
and Professor Leon Babinski, both towering figures in the panorama of 
Polish jurisprudence at the time of Polish renascence at the end of World 
War I. They laid foundations for the study of international law in that 
country and later emerged as signifcant members of the international 
scholarly community within the area of their specialization. 


KAZIMIERZ GRZYBOWSKI 


Public International Law Cases from Malaysia and Singapore. By S. 
Jayakumar. (Singapore: Singapore University Press, 1974. Pp. xxiv, 458. 
'5$40.) Users of Clive Parry's volumes of British or Commonwealth Inter- 
national Law Cases will be aware of the contribution made to the develop- 
ment of British practice, and in certain fields to the development of custom- 
ary international law, by the courts of some of the former colonial terri- 
tories. From the point of view of the student of the history of international 
law as well as the nationals of such territories, compilations devoted to a 
particular country will still prove of great value. Mr. Jayakumar is to be 
congratulated, therefore, on bringing together the Public International Law 
Cases from Malaysia and Singapore, for they show a consistent affirmation 
of the principles of international law almost from the very beginning of 
British rule. The earliest case dates from 1813 (R. v. Libby Cundoo 2 Ky. 
sony while the latest is Fernandez v. A.-G., Malaysia ([1970] 1 M.L,J. 


During the century and a half covered, the courts in Malaysia and Singa- 
pore were called upon to deal with virtually every aspect of the law of war 
and the law of peace, although the peculiar geographic significance of the 
area perhaps accounts for the emphasis on maritime issues and the presence 
of three decisions concerning piracy, the latest (R. v. Chia Kuek Chin 13 
S.S.L.R. 1) being as recent as 1909. Perhaps the reason that none from a 
later date is included lies in the statement made by a Penang judge to a 
person found guilty of this offense in 1964: “You know that piracy is a 
crime. You have been found guilty of that crime. Seven years” (personal 
letter from judge to reviewer). The local courts have also been called upon 
to deal with such modern problems of international Jaw as carriage by air 
(The Borneo Co. Ltd. v. Braathens South American & F.E. Air Transport 
A.S. [1960] M.L.J. 201) -and the status of “prisoners of war” in a noninter- 


414 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


national conflict (P.P. v. Oie Hee Koi [1968] 1 M.L.J. 148, Osman v. P.P. 
[1968] 2 M.L.J. 137, both decisions of the Privy Council), but perhaps the 
most up-to-date comment by a local judge is that by Norris J. of Penang in 
1840 (R. v. Tunku Mohamed 2 Ky. Cr. 18} on the nature of international 
law itself (at 249-50). 


In addition to the judgments reported (and because of their significance) 
Mr. Jayakumar has included two “English” decisions concerned with this 
area, Mighell v. Sultan of Johore [1894] 1 Q.B. 149 and Duff Development 
Co. v. Kelantan [1924] A. C. 797). The learned editor has also included a 
selection of relevant questions to each section of his collection, thus increas- 
ing the value of the work for students. It is to be hoped that Mr. Jayaku- 
mar and his colleagues will continue to provide us with materials relevant 
to Malaysia and Singapore and that this casebook will serve as an impetus 
for scholars in other developing countries. 

L. C. GREEN 


The Case for the Arab Oil Embargo. A Legal Analysis of Arab Oil Mea- 
sures with the Full Text of Relevant Resolutions and Communiques. By 
Ibrahim F. I. Shihata. (Beirut: The Institute for Palestine Szudies, 1975. 
Pp. xvi, 114. Index. L.L.10, $5.00, cloth; L.L.8, $4.00, paper.) The text 
of this book by Dr. Shihata of the Kuwait Fund for Arab Economic 
Development is identical with the author’s article entitled Destination Em- 
bargo of Arab Oil: Its Legality under International Law in the October 
1974 issue of this Journal (68 AJIL 591-627). Some thirty pages of ap- 
pendices, containing various relevant documents, have been added. 


RICHARD YOUNG 
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OFFICIAL DOCUMENTS 


CONFERENCE ON SECURITY AND CO-OPERATION IN EUROPE: 
FINAL Act * 


DECLARATION OF PRINCIPLES GUIDING RELATIONS 
BETWEEN PARTICIPATING STATES ** 


The participating States, 


Reaffirming their commitment to peace, security and justice and the con- 
tinuing development of friendly relations and co-operation; 


Recognizing that this commitment, which reflects the interest and aspira- 
tions of peoples, constitutes for each participating State a present and fu- 
ture responsibility, heightened by experience of the past; 


Reaffirming, in conformity with their membership in the United Nations 
and in accordance with the purposes and principles of the United Nations, 
their full and active support for the United Nations and for the enhance- 
ment of its role and effectiveness in strengthening international peace, se- 
curity and justice, and in promoting the solution cf international problems, 
as well as the development of friendly relations and co-operation among 
States; 


Expressing their common adherence to the principles which are set forth 
below and are in conformity with the Charter of the United Nations, as well 
as their common will to act, in the application of these principles, in con- 
ooo with the purposes and principles of the Charter of the United 

ations; 


Declare their determination to respect and put into practice, each of 
them in its relations with all other participating States, irrespective of their 
political, economic or social systems as well as of their size, geographical 
location or level of economic development, the following principles, which 
all are of primary significance, guiding their mutual relations: 


I. Sovereign equality, respect for the rights inherent in sovereignty 


The participating States will respect each other's sovereign equality and 
individuality as well as all the ri hts inherent in and encompassed by its 
sovereignty, including in Sareal the right of every State to juridical 
equality, to territorial integrity and to freedom and political independence. 


° Adopted, August 1, 1975, at Helsinki, Finland, by the representatives of: Austria, 
Belgium, Bulgaria, Canada, Cyprus, Czechoslovakia, Denmark, Finland, France, the 
German Democratic Republic, the- Federal Republic of Germany, Greece, the Holy 
See, Hungary, Iceland, Ireland, Italy, Liechtenstein, Luxembourg, Malta, Monaco, the 
Netherlands, Norway, Poland, Portugual, Romania, San Marino, Spain, Sweden, Switzer- . 
land, Turkey, the Union of Soviet Socialist Republics, the United Kingdom, the United 
States of America, and Yugoslavia. 

*° The Declaration of Principles constitutes section 1(a) under the heading “Ques- 
tions relating to Security in Europe” in the Final Act. For the complete text of the 
Act, see 73 Derr. Stare BULL. 323 (1975); 14 ILM 1292 (1975). 
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They will also respect each other’s right freely to choose and develop its 
political, social, economic and cultural systems as well as its right to deter- 
mine its laws and regulations. | 


Within the framework of international law, all the participating States 
have equal rights and duties. They will respect each other’s right to de- 
fine and conduct as it wishes its relations with other States in accordance 
with international law and in the spirit of the present Declaration. They 
consider that their frontiers can be changed, in accordance with interna- 
tional law, by peaceful means and by agreement. They also have the 
right to belong or not to belong to international organizations, to be or not 
to be a party to bilateral or multilateral treaties including the right to be 
or not to be a party to treaties of alliance; they also have the right to 
neutrality, 


Il. Refraining from the threat or use of force 


The participating States will retrain in their mutual relations, as well as 
in their international relations in general, from the threat or use of force 
against the territorial integrity or political independence of any State, or 
in any other manner inconsistent with the purposes of the United Nations 
and with the present Declaration. No consideration may be invoked to 
serve to warrant resort to the threat or use of force in contravention of 
this principle. 


Accordingly, the participating States will refrain from any acts consti- 
tuting a threat of force or direct or indirect use of force against another 
participating State. Likewise they will refrain from any manifestation of 
force for the purpose of inducing another participating State to renounce 
the full exercise of its sovereign rights., Likewise they will also refrain in 
their mutual relations from any act of reprisal by force. 


No such threat or use of force will be employed as a means of settling 
disputes, cr questions likely to give rise to disputes, between them. 


Ill. Inviolebility of frontiers 


The participating States regard as inviolable all one another’s frontiers 
as well as the frontiers of all States in Europe and therefore they will re- 
frain now and in the future from assaulting these frontiers. 


Accordingly, they will also refrain from any demand for, or act of, seizure 
and usurpation of part or all of the territory of any participating State, 


IV. Territorial integrity of States 


The participating States will respect the territorial integrity of each of 
the participating States. : 


Accordingly, they will refrain from any action inconsistent with the pur- 
poses and principles of the Charter of the United Nations against the terri- 
torial integrity, political independence or the unity of any participating 
ae and in particular from any such action constituting a threat or use 
of force. 


The participating States will likewise refrain from making zach other's 
territory the object of military occupation or other direct or indirect mea- 
sures of force in contravention of international law, or the object of acquisi- 
tion by means of such measures or the threat of them. No such occupation 
or acquisition will be recognized as legal. 
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V. Peaceful settlement of disputes 


The participating States will settle disputes among them by peaceful. 


means in such a manner as not to endanger international peace and security, 
and justice. 


They will endeavour in good faith and a spirit of co-operation to reach 
a rapid and equitable solution on the basis of international law. 


For this purpose they will use such means as negotiation, enquiry, media- 
tion, conciliation, arbitration, judicial settlement or other peaceful means 
of their own choice including any settlement procedure agreed to in ad- 
vance of disputes to which they are parties. 


In the event of failure to reach a solution by any of the above peaceful 
means, the parties to a dispute will continue to seek a mutually agreed way 
to settle the dispute peacefully. 


Participating States, parties to a dispute among them, as well as other 
participating States will refrain from any action which might aggravate 
the situation to such a degree as to endanger the maintenance of inter- 


national peace and security and thereby make a peaceful settlement of the 
dispute more difficult. 


VI. Non-intervention in internal affairs 


The participating States will refrain from any intervention, direct or in- 
direct, individual or collective, in the internal or external affairs falling 


within the domestic jurisdiction of another participating State, regardless 
of their mutual relations. 


They will accordingly refrain from any form of armed intervention or 
threat of such intervention against another participating State. 


They will likewise in all circumstances refrain from any other act of 
military, or of political, economic or other coercion designed to subordi- 
nate to their own interest the exercise by another participating State of 


a Fae inherent in its sovereignty and thus to secure advantages of any 
n + 


Accordingly, they will, inter alia, refrain from direct or indirect assistance 
to terrorist activities, or to subversive or other activities directed towards 
the violent overthrow of the regime of another participating State. 


VII. Respect for human rights and fundamental freedoms, including 
the freedom of thought, conscience, religion or belief 


The participating States will respect human rights and fundamental free- 
doms, including the freedom of thought, conscience, religion or belief, for 
all without distinction as to race, sex, language or religion. 


They will promote and encourage the effective exercise of civil, political, 
economic, social, cultural and other rights and freedoms all of which de- 


rive from the inherent dignity of the human person and are essential for 
his free and full development, 


Within this framework the participating States will recognize and re- 
spect the freedom of the individual to profess and practise, alone or in 


aar with others, religion or belief acting in accordance with the 
dictates of his own conscience. 


The participating States on whose territory national minorities exist will 
respect the right of persons belonging to such minorities to equality be- 
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forə the law, will afford them the full opportunity for the actual enjoyment 
of auman rights and fundamental freedoms and will, in this manner, pro- 
tecz their legitimate interests in this sphere. 


The participating States recognize the universal significance of human 
rights and fundamental freedoms, respect for which is an essential factor 
for the peace, justice and well-being necessary to ensure the development 
of friendly relations and co-operation among themselves as among all States. 


They will constantly respect these rights and freedoms in their mutual 
reletions and will endeavour jointly and separately, including in co-opera- 
tion with the United Nations, to promote universal and effective respect 
for them. 


They confirm the right of the individual to know and act upon his rights 
anc duties in this field. 


Ih the field of human rights and fundamental freedoms, the participating 
Stazes will act in conformity with the purposes and principles of the Char- 
ter of the United Nations and with the Universal Declaration of Human 
Rights. They will also fulfil their obligations as set forth in the interna- 
tioral declarations and agreements in this field, including inter alia the 
International Covenants on Human Rights, by which they may be bound. 


VILI. Equal rights and self-determination of peoples 


The participating States will respect the equal rights of peoples and 
the-r right to self-determination, acting at all times in conformity with the 
purposes and principles of the Charter of the United Nations and with the 
relevant norms of international law, including those relating to territorial 
integrity of States. 


Ey virtue of the principle of equal rights and self-determination of 
peoples, all peoples always have the right, in full freedom, to determine, 
when and as they wish, their internal and external political status, without 
external interference, and to pursue as they wish their political, economic, 
socal and cultural development. 


The participating States reaffirm the universal significance of respect for 
and effective exercise of equal rights and self-determination of peoples for 
the development of friendly relations among themselves as among all 
States; they also recall the importance of the elimination of any form of 
violation of this principle. 


IX. Co-operation among States 


The participating States will develop their co-operation with one another 
and with all States in all fields in accordance with the purposes and prin- 
cipks of the Charter of the United Nations. In developing their co-opera- 
tion the participating States will place special emphasis on the fields as 
set forth within the framework of the Conference on Security and Co- 
ope-ation in Europe, with each of them making its contribution in condi- 
tious of full equality. 


They will endeavour, in developing their co-operation as equals, to pro- 
mots mutual understanding and confidence, friendly and good-neighbourly 
relations among themselves, international peace, security and justice. They 
will equally endeavour, in developing their co-operation, to improve the 
well-being of peoples and contribute to the fulfilment of their aspirations - 
thrcugh, inter alia, the benefits resulting from increased mutual knowledge 
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and from progress and achievement in the economic, scientific, technologi- 
cal, social, cultural and humanitarian fields. They will take steps to pro- 
mote conditions favourable to making these benefits available to all; they 
will take into account the interest of all in the narrowing of differences in 
the levels of economic development, and in particular the interest of de- 
veloping countries throughout the world. 


They confirm that governments, institutions, organizations and persons 
have a relevant and positive role to play in contributing toward the achieve- 
ment of these aims of their co-operation. 


They will strive, in increasing their co-operation as set forth above, to 
develop closer relations among themselves on an improved and more en- 
during basis for the benefit of peoples. | 


X. Fulfilment in good faith of obligations under international law 


The participating States will fulfil in good faith their obligations under 
international law, both those obligations arising from the generally recog- 
nized principles and rules of international law and those obligations aris- 
ing from treaties or other agreements, in conformity with international law, 
to which they are parties. 


In exercising their sovereign rights, including the right to determine their 
laws and regulations, they will conform with their legal obligations under 
international law; they will furthermore pay due regard to and implement 
the provisions in the Final Act of the Conference on Security and Co-opera- 
tion in Europe. ) 


The participating States confirm that in the event of a conflict between 
the obligations of the members of the United Nations under the Charter 
of the United Nations and their obligations under any treaty or other in- 
- ternational agreement, their obligations under the Charter will prevail, in 
accordance with Article 103 of the Charter of the United Nations. : 


All the principles set forth above are of primary significance and, ac- 
cordingly, they will be equally and unreservedly applied, each of them 
being interpreted taking into account the others. 


The participating States express their determination fully to respect and 
apply these principles, as set forth in the present Declaration, in all aspects, 
to their mutual relations and co-operation in order to ensure to each par- 
ticipating State the benefits resulting from the respect and application of 
these principles by all. 


The participating States, paying due regard to the principles above and, 
in particular, to the first sentence of the tenth principle, “Fulfilment in 
good faith of obligations under international law,” note that the present- 
Declaration does not affect their rights and obligations, nor the correspond- 
ing treaties and other agreements and arrangements. . 


The participating States express the conviction that respect for these 
principles will encourage the development of normal and friendly rela- 
tions and the progress of co-operation among them in all fields. They also 
express the conviction that respect for these principles will encourage the 
development of political contacts among them which in turn would con- 
tribute to better mutual understanding of their positions and views. 


The participating States declare their intention to conduct their relations 
with all other States in the spirit of the principles contained in the present 
Declaration. , 
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INDEPENDENCE UNDER INTERNATIONAL LAW 
By Edward Dumbauld g 


In the first paragraph of the Declaration of Independence the nascent 
United States acknowledged “a decent Respect to the Opinions of Man- 
kind.” This constituted, to a certain extent, an express acceptance of the 
binding force of international law, a corpus of rules based upon generally 
prevalent opinio juris. | 

In the concluding paragraph of that memorable document, they plainly 
laid claim to recognition as “subjects of international law,” declaring that 
“as FREE AND INDEPENDENT STATES, they have full Power to levy War, con- 
clude Peace, contract. Alliances, establish Commerce, and to do all other 
Acts and Things which INDEPENDENT STATES may of right do.” } 

What things independent states “may of right do” is of course to be de- 
termined by international law, Such sovereign powers, “including but not 
limited to” the examples enumerated in the, passage ee are accorded 
by international law to every member of the international community. | 

The examples chosen are very appropriate. The power to make war 
and peace is one of the most significant incidents of international sov- 
ereignty. Indeed, the famous treatise of Grotius, which earned for him 
the designation “Father of International Law,” was entitled De Jure Belli 
ac Pacis (On the Law of War and Peace).? Treaties of alliance and 
commerce were among the first matters to which the Continental Congress 
addressed its attention. Indeed, Richard Henry Lee’s resolution of June 
7, 1776, proposing independence went on to state: “That it is expedient 
forthwith to take the most effectual measures for forming foreign AHi- 
ances.” ® And even before independence Congress had resolved on April 4, 
1776, to open American ports to foreign commerce.* After independence, 
on February 6, 1778; the United States simultaneously entered into treaties 
of commerce and of alliance with France.’ 

By claiming the status of independence and equality (or erate and 


* Secretary of the Society; U.S. District Judge. 

t Quotations from the Declaration are from the Dunlap broadside, the earliest and 
apparently most authoritative text of the document. It was printed by John Dunlap at 
Philadelphia on the night of July 4, 1776, and wafered into the sc-called “rough” 
Journal of the Congress at its appropriate place among the proceedings of that date. 
E. Dumsautp, THe DECLARATION OF INDEPENDENCE AND Waar Ir MEANS TODAY 
16—17 (2nd ed. 1968). For the quoted passages, see id. 157, 161. 

2 DUMBAULD, THE Lire ann Leca Warrincs or Huco Grorts 16, 57-82 (1969). 

. 3 J. Boyp, Tue DECLARATION OF INDEPENDENCE T and Doc. III (2nd ed. 1945). 

4 H. FREDENWALD, THE DECLARATION oF INDEPENDENCE 69, 73 (1904). Still 
earlier Silas Deane had been empowered to deal with the French Government on com- 
mercial matters. Id. 74-75. The French negotiator was Caron de Beaumarchais, 
better known as author of Le Mariage de Figaro. 

52 D. H. MILLER, TREATIES AND OTHER INTERNATIONAL ACTS OF THE : UNITED STATES 
OF AMERICA 3-27, 35—41 (1931). 
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equal Station”) accorded by international law® to sovereign states (or 
“Powers of the Earth,” as Jefferson calls them), the United States accepted’ 
the full responsibilities of nationhood. | 

Upon their complete separation from “the State of Great-Britain,” 7 the 
relations between the American Colonies and Great Britain would no 
longer be a matter of internal constitutional law within the British Empire, 
but would be governed by international law. Likewise, in their sovereign 
capacity they immediately became entitled to all the prerogatives which 
the law of nations attributes io each member of the international com- 
munity and simultaneously were .subjected to all the duties laid by that 
law upon such members. 

As stated by Justice James Wilson, “When the United States declared 
their independence, they were bound to receive the law of nations, in its 
modern state of purity and refinement.”® In the words of a twentieth 
century English jurist: “They become bound by international law just in 
the same way as an individual is bound by municipal law-—-that is to say, 
as an inevitable result of birth into a society ruled by that law.” 1° 

At no time during its existence as a nation has the United States denied 
or disavowed the obligations imposed by international law upon the con- 
stituent members of the family of nations. From the beginning the au- 
thority of that law has been recognized as binding. 

The author of the Declaration of Independence became in due course 
the first Secretary of State in the administration of George Washington, 


8 The expression “international Jaw” seems to have been originated by Jeremy 
Bentham in 1780. BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND 
‘ LEGIsLATION, 326 (Chap. XVII, §25, written in 1780, first published in 1789). . The 
preamble to the Declaration claims the status of sovereign equality and independence . 
under “the Laws of Nature and of Natures God.” DumsBauLp, supra note l, at 30. 
But when the “natural law” concepts prevalent in the eighteenth century and earlier 
were applied to the area of international relations, jus gentium in the modern sense, 
or what is now commonly called international Jaw, resulted. Id. 36. The title of the 
celebrated and influential treatise published by Emmerich de Vattel in 1758 was Le 
Droit des Gens, ou Principes de la Loi naturelle Appliqués a la conduite & aux affaires 
des nations ¢r des souverains. (The title of the English translation by Charles G. Fen- 
wick, published in 1916, is The Law of Nations or the Principles of Natural Law 
Applied to the Conduct and to the Affairs of Nations and Sovereigns.) A copy of the 
first edition belonging to Jefferson is in the Library of Congress. The work was 
actually published in Neuchâtel, although the title page says “London.” Dumsauto, 
supre note 1, at 188. 

7 Id. 161. 

8 Eighteenth century thinkers failed to grasp the possibility of federalism within the 
British Empire as a solution to conflicts ketween London and the Colonies. Im actual 
_ practice, as distinguished from theoretical dogma, a certain measure cf political de- 
centralization had grown up roughly parallel to later American constitutional develop- 
ments. Id. 31. See also R. G. Apams, PCLITICAL IDEAS OF THE AMERICAN REVOLUTION 
185 (1922); C. H. McIuwamw, THe American REVOLUTION: A CONSTITUTIONAL Iy- 
TERPRETATION 56-60 (1923); M. Jensen, Tae MAKING oF THE AMERICAN CONSTITU- 
TION 14-15 (1964). 

° Ware v. Hylton 3 Dall. 199, 281 (1796). 

10 Sm Joun Fischer WILLIAMS, CHAPTERS ON CURRENT INTERNATIONAL LAW AND 
THE LEAGUE oF Nations 14 (1929). 
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when government under the constitution framed in 1787 began.“ In his 
official acts Jefferson repeatedly acknowledged the precepts of international - 
law as constituting the standard of conduct to be observed by his own and 
other governments. In a report to the President on negotiations with Spain 
regarding navigation of the Mississippi, he appealed to “the Law of Nature 
& Nations” as “we feel it written in the heart of man” for the proposition 
“that the Ocean is free to all men, & the Rivers to all their inhabitants.” 1? 
In support of his position he cites Vattel three times, Grotius and Pufendorf 
twice, and Wolf once. 

“So says the Jaw of nations,” Jefferson exclaims, in a lengthy protest to 
the British minister against infractions of the peace treaty of September 3, 
1783.13 Here again he cites Vattel four times, Bynkershoek three times. 
Wolf twice, and Grotius once. 

When Louis XVI went to the guillotine it was debated in Washington's 
cabinet whether the treaties between the United States and France *™ re- 
mained in force, notwithstanding the change of government in the latter 
nation. Jefferson argued that the treaties were “between the two nations of 
America & France,” and since both nations continued to exist “tho’ both 
of them have since changed their forms of government, the treaties are not 
annulled by these changes.” 15 
Proceeding to discuss the duties imposed by international law with 
respect to the continuance in force of obligations under treaties, Jefferson 
Says: 


The Law of nations, by which this question is to be determined, is 
composed of three branches. 1. The Moral law of our nature. 2. The 
Usages of nations. 3. Their special Conventions [i.e., treaties]... . The 
Moral duties which exist between individual and individual im a state 
of nature, accompany them into a state of society . . . Compacts then 
between nation & nation are obligatory on them by the same moral 
law which obliges individuals to observe their compacts. There are 
circumstances however which sometimes excuse the nonperformance 
of contracts between man & man: so are there also between nation & 
nation. When performance, for instance, becomes impossible, non- 


11 Thomas Jefferson was nominated as Secretary of State on September 25, 1789, 
confirmed and commissioned on September 26, 1789, and entered on duty on March 22, 
1790. R. B. Mosuen, Execurive REGISTER oF THE Unrrep STATES 1789-1902 at 9 
(1903). 

12 Report on negotiation with Spain, March 18, 1792, 6 Tae Wararirincs or THOMAS 
JerFerson 425 (P. L. Foro ed. 1904) [hereinafter cited as Wrrrivcs]. On March 22, 
1792, Jefferson recorded his philosophical observations on extradition of fugitives from 
justice in connection with a proposal for negotiating a treaty on that subject with 
Spain. Id. 445-50. The regulation of international rivers is a topic of current im- 
portance in international practice. For recent discussions see Béla Vitányi, The Regime 
of Navigation on International Waterways, in 5 NETHERLANDS YEARBOOK OF INTER- 
NATIONAL Law 111-66 (1974); 6 id. 3-58 (1975); J. G. Lammers, International Co- 
operation for the Protection of the Waters of the Rhine Basin against Pollution, 5 id. 
59-110; and Lammers, The Draft European Convention of the Council of Europe for 
the Protection of International Watercourses against Pollution, 6 id. 167-98. 

13 Jefferson to George Hammond, May 29, 1792, 7 Wnrrrincs 12. 

14 See supra note 5. 

25 Opinion on French treaties, April 28, 1793, 7 Warrines 285. 
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performance is not immoral. So if performance becomes self-destruc- 


tive to the party, the law of, self-preservation overrules the laws of 
obligation to others. 74 


But this dispensation from treaty obligations is not available for slight or 
trivial reasons. “The danger which absolves us must be great, inevitable & 
imminent. Is such the character of that now apprehended from our treaties 
with France?” The mere “possibility of danger” does not release a nation 
from its contractual duties.17 

In response to a passage of Vattel *8 relied on by Alexander Hamilton 
as justification for repudiation of the French treaties, Jefferson set out in 
four parallel columns the treatment of the topic by Grotius, Pufendorf, 
Wolf, and Vattel? Jefferson concludes that: “The doctrine then of 
Grotius, Pufendorf & Wolf is that ‘treaties remain obligatory notwith- 
standing any change in the form of government, except in the single case 
where the preservation of that form was the object of the treaty.’” 2° Vattel 
concurs with the other writers, except that he then adds the passage cited 
by Hamilton. “But when he adds that, because a contract is become 
merely useless or disagreeable, we are free to renounce it, he is in opposi- 
tion to Grotius, Pufendorf, & Wolf... & he is in opposition to the morality 
of every honest man.” *t Jefferson then cites other passages from Vattel 
himself which show that “the degree of injury or danger which he deems 
sufficient to liberate us from a treaty, is that which would go to the ab- 
solute ruin or destruction of the state; not simply [if the treaty should] be- 
come merely useless or disagreeable.” ? But even if Vattel’s view is ac- 
cepted, Jefferson exclaims: “Who is the American who can say with truth 
that he would not have allied himself to France if she had been a republic? 
or that a Republic of any form would be as disagreeable as her antient 
[sic] despotism?” ° 

Vattel (as well as Wolf) was quoted by Jefferson to the firebrand French 
minister Edmond Charles Genet to support the distinction between free 
entry and departure of armed vessels (permitted by Article 17 of the treaty 
of commerce with France) and the equipping, arming, and manning of ves- 
sels of war in an American port, which constituted an act of hostility infring- 
ing the sovereignity of the United States and violating its duty as a neutral 
in the war between France and Great Britain.** Jefferson’s clear statement of 


16 7 id. 285-86. 17 Id. 287. 
18 3 CLASSICS OF INTERNATIONAL Law: VATTEL, THE Law or Nations 175 (trans- 
lated by Charles G. Fenwick, 1916) (Book I, Chap. 12, §197): 


. The sovereign remains the ally of the State in spite of the changes which have 
taken place within it. However, if thes2 changes are such as to render the alliance 
useless, dangerous, or unsatisfactory ‘to him, he is at liberty to disclaim it; for he 
can say with good reason that he would not have entered into an alliance with 
that Nation if it had been under its present form of government. 

197 Watrrincs 293-94. 20 Id, 294-95, 

21 Id. 295. | . 22 Td. 296, 298. 

23 Id. 300. See supra note 18. 

24 Jefferson to Genet, June 17, 1793, 7 Warrrmvcs 398, Genet’s persistent flouting 

of the American Government led to his recall. 
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the principle is succinct and cogent: 


it is the right of every nation to prohibit acts of sovereignty from 
being exercised by any other within its limits; and the duty of a neutral 
nation to prohibit such as would injure one of the warring powers.”® 


But Genet was obdurate, and Jefferson-was persistent: 


You think, Sir, that this opinion is . . . contrary to the law of nature 
and the usage of nations. We are of opinion it is dictated by that 
Law and usage; and this had been very maturely inquired into before 
it was adopted as a principle of conduct. But.we will not assume the 
exclusive right of saying what that usage is. Let us appeal to en- 
lightened and disinterested Judges. None is more so than Vattel. 


After then quoting extensively from Vattel and Wolf, Jefferson concluded: 


The testimony of these and other writers, on the law and usage of 
nations, with your own just reflections on them, will satisfy you that 
the United States in prohibiting all the belligerent powers from equip- 
ping, arming and manning vessels of war in their ports, have exercised 
a right, and a duty with justice, and with great moderation. By our 
treaties with several of the belligerent powers which are a part of the 
laws of our land, we have established a state of peace with them. But 
without appealing to treaties, we are at peace with them all by the 
law of nature. For by nature’s law, man is at peace with man, till 
some aggression is committed, which by the same law authorizes one 
to destroy another as his enemy.” 


Genet was annoyed by the American Government’s insistence that he 
respect international law. “To these principles of the law of nations 
mr. Genet answers, by calling them “diplomatic subtleties’ and ‘aphorisms 
of Vattel and others.’ But something more than this is necessary to dis- 
prove them; and till they are disproved, we hold it certain that the law of 
nations & the rules of neutrality forbid our permitting either party to arm 
in our ports.” 7° 

The French minister’s recruitment of American citizens for belligerent 
activities was equally forbidden by international law. For citizens to em- 
bark individually. in a war in which their country officially takes no part 
might lead to reprisals against the nation, as well as to civil conflict be- 
tween citizens taking different sides in the belligerent operations. As 
stated by Jefferson: “no citizen has a right to go to war of his own au- 
thority. .. . Indeed, nothing can be more obviously absurd than to say that 
all the citizens may be at war, & yet the nation at peace.” 3° 

Emphasis upon the rights accorded to neutral nations by international 
law. was Jefferson’s principal contribution to American foreign policy dur- 


25 Jefferson to Genet, June 5, 1793, id. 363. 

28 Id, 398-99. 2% Id. 400. 

28 Jefferson to Gouverneur Morris, August 16, 1793, id. 485. 

29 Dumbauld, Neutrality Laws of the United States, 31 AJIL 260 (1937). 
80'7 Warrtncs 488. 
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ing his incumbency as Secretary of State. He forcefully declared that 


when two nations go to war, those who choose to live in peace retain 
their natural right to pursue their agriculture, manufactures, and other 
ordinary vocations; to carry the produce of their industry for exchange 
to all nations, belligerent or neutral, as usual; to go and come freely, 
without injury or molestation; and, in short, that the war among others 
shall be, for them, as if it did not exist. 


The rules regarding contraband and blockade were exceptions to this 
general principle; ® but agriculture] products are not contraband and “re- 
man articles of free commerce. A culture, which, like that of the soil, 
gives employment to such a proportion of mankind, could never be sus- 
perded by the whole earth, or interrupted for them, whenever any two 
natcons should think ‘proper to go to war.” 34 

Fut farmers were not the only beneficiaries of neutral rights under inter- 
nat.onal law. Jefferson made it plain that “no nation can agree at the mere 
will or interest of another, to have its peaceable industry suspended and 
its citizens reduced to idleness ard want.” 35 

Indeed, even traffic in war materials for export was protected. 


Our citizens have always been free to make, vend, and export arms. 
It is the constant occupaticn and livelihood of some of them. To 
suppress their calling, the only means perhaps of their subsistence be- 
cause a war exists in foreign and distant countries, in which we have 
no concern, would scarcely be expected. It would be hard in prin- 


3LW. K. Wootery, THe RELATION OF THOMAS JEFFERSON TO AMERICAN FOREIGN 
Poutrcy 1783-1793 at 1038-21 (1927); C. M. THOMAS, American NEUTRALITY IN 
179. (1931); C. M. Wiltse, Thomas Jefferson on the Law of Nations, 29 AJIL 66 

1% 5). i 

32 Jefferson to Thomas Pinckney, September 7, 1793, 8 WRnrrrincs 25. Hence the 
Engish instructions of June 8, 1793, to commanders of warships were “manifestly 
contrary to the law of nations.” 

38. Although desirous of establishing the rule that “free bottoms shall make free 
goocs,” the United States recognized that that rule depends upon recognition by treaty, 
and that by the customary rule of the law of nations “the goods of a friend are free 
in an enemy’s vessel, & an enemy’s goods lawful prize in the vessel of a friend.” 
Jefferson to Gouverneur Morris, August 16, 1793, 7 id..497; Jefferson to Genet, July 24, 
179, id. 457-59; Opinion on Neutral Trade, December 20, 1793, 8 id. 120-24. 

34 Id, 26. This pronouncement was in keeping with Jefferson’s view that “Those 
who Jabour in the earth are the chosen people of God, if ever he had a chosen people.” 
4 id. 85. Likewise characteristically Jeffersonian was the provision of Article 23 of the 
treaty of commerce of September 10, 1785, with Prussia (negotiated by Franklin, 
Jefferson, and Adams) that in case of war between the signatories “all women & 
chilcren, scholars of every faculty, Cultivators of the earth, artizans, manufacturers, and 
fishe-men . .. & in general all others whose occupations are for the general sub- 
sistance & benifit [sic] of mankind shall be allowed to continue their respective em-- 
ploy:nents, & shall not be molested.” 2 MLLER, supra note 5, at 178. For drafting 
of this clause, see 7 J. Boyp (ed.), Tue Papers or THomas Jerrenson 486, 490-91, 
622, 1953); 8 id. 9. Its humanitarian principle has been accepted generally as a rule 
of castomary international law. The Paquete Habana 175 U.S. 677, 686, 690-91 

190). 
85 A Britain . . . may, indeed, feel the desire of starving an enemy nation; but 
she can have-no right of doing it at our loss, nor of making us the instrument of it.” 
8 Warrmncs 28. 
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ciple, and impossible in practice. The law of nations, therefore, re- 
specting the rights of those at peace, does not require from them such 
an internal derangement in their occupations.?? 


The extent to which the United States Government during Washington’s 
administration sought to govern its action by the rules of international law 
is shown by the attempt to consult the Justices of the Supreme Court re- 
garding troublesome questions concerning the duties of a neutral nation.® 
The Court, as is well known, declined to render advisory opinions, deem- 
ing its functions under Article III of the Constitution limited to decision 
of actual cases or controversies,** , 

Thus, during the incumbency of Washington as President and of Jeffer- 
son as Secretary of State, the foundations were laid of a vital and con- 
tinuing tradition of scrupulous respect for international law as the accepted 
criterion of official action by the Government of the United States in its 
intercourse with other lands. In this Bicentennial season it is fitting for 
the nation to renew its dedication to that standard of public duty. 

The principles and practices established by the author of the Declaration 
of Independence, under the sanction of the first President, ensured that the 
nation which they brought into being would enjoy two centuries and more 
of independence under international law. 


86 Jefferson to George Hammond, May 15, 1793, 7 id. 326. 

37 Jefferson to the Justices, July 18, 1793, id. 451-52. Twenty-nine questions are 
listed to which answers were sought. Id. 452-56. 

88] C. Warren, Tue SUPREME Count IN Unrrep States Hisrony 110-11 (1924); 
M. O. Hudson, Advisory Opinions of National and International Courts, 37 HARVARD 
L. Rev. 970 (1924). 


THE PROTECTION OF ALIENS FROM DISCRIMINATION 
AND WORLD PUBLIC ORDER: RESPONSIBILITY OF 
STATES CONJOINED WITH HUMAN RIGHTS ° 


By Myres S. McDougal,** Harold D. Lasswell,*** 
| and Lung-chu Chen **** 


The deprivations with which we are here concerned are those imposed 
upor: individuals on the ground that they do not possess the “nationality” 
of the imposing state. By nationality we refer to the “characterizations” 
states make of individuals for the purpose of controlling and protecting 
ther for the many comprehensive concerns of states! Since the larger 
transnational community honors states in the conferment and withdrawal 
of “nationality” upon many different grounds—including place of birth, 
blood relation, subjective identification of individuals, and various ac- 
tivitiss—these characterizations may bear little relation to the actual facts 
of perticular community membership and, hente, to reasonable differentia- 
tions in terms of common interest in the larger community of mankind. It 
is our thesis that most deprivations imposed through these characterizations 
are made unlawful, not merely by the historic law of the responsibility of 
states, but also by a newly emerged general norm of nondiscrimination 
which seeks to forbid all generic differentiations among people in access 


* This article is excerpted from a bock, Human Ricuts anp Worip Fusie ORDER, 
the aithors have in progress. The authors gratefully acknowledge the criticism and 
comments of Professor W. Michael Reisman. The Ralph E. Ogden Foundation has 
been generous in its support of the studies from which this article is drawn. 

20 Sterling Professor of Law Emeritus, Yale Law School. 

>% Ford: Foundation Professor of Law and the Social Sciences Emeritus, Yale Law 
Schod. 

setè Senior Research Associate, Yale Law School. 

1 Toe concept of “nationality” is often reified into a pseudoabsolute comparable to 
“title,” with considerable normative ambiguity. For an attempt at clarification, see 
McDcugal, Lasswell, & Chen, Nationality and Human Rights: The Protection of the 
Individual in External Arenas, 83 Yare L. J. 901 (1974), especially at 901-03, wherein _ 
relevant references are indicated. It may be recalled that stateless persons are not ~ 
only aliens but may because of the Jack of a protector be subjected ta more severe 
deprivations. See id. at 902, 960-62. 

In ner recent study, the Baroness Elles employs the term “alien” to designate “an 
individual over whom a states [sic] has no jurisdiction, and no link exists between the 
individual and the state except in so far as the individual may be withir. the territory 
of thet state.” Elles, Aliens and Activities of the United Nations in the Field of 
Human Rights, T Human Ricurs J. 291, 296 (1974). This would appear inadequate 
and confusing. ‘The comprehensive and continuing claims states make about in- 
dividcals under the concept of “nationality” are quite different from the occasional 
and limited claims they make under the concept of “Jurisdiction.” The claims states 
make in relation to aliens under “jurisdiction” are, furthermore, quite extensive, and 
the “Inks” that may exist between an alien and a state may include much more than 
resideace. Cf. Nottebohm case, [1955] IC] Rep. 4. 
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to value shaping and sharing for reasons irrelevant to individual capabilities 
arid contribution.’ 


I. 
FACTUAL BACKGROUND 


Deprivations imposed upon aliens extend far back in history and have 
their roòts deep in primitive suspicions and fears of the outsider. Dawson 
and Head elaborate certain traditional perspectives: 


Since ancient times foreigners have been regarded with suspicion, if 
not fear, either due to their nonconforming religious and social cus- 
toms, their assumed inferiority, or because they were considered po- 
tential spies and agents of other nations. Thus, the Romans refused 
aliens the benefits of the jus civile, thirteenth-century England limited 
their recourse to the ordinary courts of justice, and imperial Spain 
denied them trading rights in the New World.: 


Even in the contemporary emerging world society, with its ever increasing 
personal mobility and transnational interactions, the non-national is still 
often assimilated with difficulty in the minutiae of the social processes of 
particular communities. | 

- Among a wide range of value deprivations still imposed upon aliens, 
perhaps the most important is denial of full participation in the making 
of community decisions. In a world largely organized by nation-states, 
differences in allegiance remain fundamental, and it is in the power process 
that the sharpest distinctions are drawn between nationals and non- 
nationals. Aliens are thus commonly denied access to voting and office- 
holding (appointive and elective alike). They may be exempted from 
“the rights incident to citizenship, such as military service, jury ser- 


2 For. detailed elaboration of the general norm of nondiscrimination, see McDougal, 
Lasswell, & Chen, The Protection of Respect and Human Rights: Freedom of Choice 
and World Public Order, 24 Am. U. L. Rev. 919, 1034-86 (1975) [hereinafter cited 
as The Protection of Respect and Human Rights]; McDougal, Lasswell, & Chen, 
Human Rights for Women and World Public Order: The Outlawing of Sex-Based 
Discrimination, 69 -AJIL 497 (1975); McDougal, Lasswell, & Chen, Non-Conforming 
Political Opinion and Human Rights: Transnational Protection Against Discrimination, 
2 Yate Srupres ın Worp Pusric Orper 1 (1975); McDougal, Lasswell, & Chen, 
The Human Rights of the Aged: An Application of the General Norm of Non-Dis- 
crimination, 28 U. Fra. L. Rev. No. 3 (Summer 1976, forthcoming); McDougal, Lass- 
well, & Chen, The Right to Religious Freedom and World Public Order: The Emerging 
Norm of Non-Discrimination, 74 Mica, L. Rev. No. 5 (April 1976); McDougal, Lass- 
well, & Chen, Freedom from Discrimination in Choice of Language and International 
Human Rights, 1 So. Itt. U.L.J. 1151 (1976). 

8 F. Dawson & I. Heap, INTERNATIONAL LAw, NATIONAL TRIBUNALS AND THE RIGHTS 
or ALIENS xi (1971). 

4 See E. BORCHARD, Tae DIPLOMATIC PROTECTION oF CITIZENS ABROAD OR THE Law 
OF INTERNATIONAL Cratms 63-64 (1922); A. Freeman, THE INTERNATIONAL RE- 
SPONSIBILITY OF STATES FOR DENIAL or Justice 510-11 (1938). 

In the United States, resident aliens, especially those who had formally declared 
their intention to become U.S. citizens, were at one time permitted to vote in 22 states. 
See M. Konvirz, THe ALIEN AND THE ÅSIATIC IN AMERICAN LAW 180 (1946); Terrace 
v. Thompson, 263 U.S. 197 (1923). l 
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vice....°5 Aliens are commonly subjected to rigorous registration require- 
ments and to harsh restrictions in regard to freedom of movement, both 
internally and transnationally.* Aliens may also be arbitrarily expelled.’ 
Aliers may be hampered, for various reasons, in obtaining effective remedy 
for crdinary wrongs and may experience “denial of justice” *—including 


SE BorcHarp, supra note 4, at 63. See also W. Davies, THe Encs Law 
RELATING TO ALIENS 184-210 (1931). 

8 M. Konvirz, supra note 4, at 1-45. Cf. generally J. INGLES, STUDY or DISCRIMINA- 
TION N RESPECT OF THE RIGHT OF EVERYONE TO LEAVE ANY COUNTRY, INCLUDING His 
Own, AND TO RETURN TO His Country, UN Doc. E/CN.4/Sub.2/220/Rev.1 (1963). 

See 6 A Brrriso DIGEST OF INTERNATIONAL Law 83-241 (C. Parry ed. 1965); 
E, Bercuarp, supra note 4, at 48-63: L Brown im, PRINCIPLES or FUBLIC INTER- 
NATICNAL Law 505-07 (2d ed. 1973); 3 G. Hacxworru, DIGEST OF INTERNATIONAL 
Law 390-705 (1942); M. Konvrrz, supra note 4, at 46-78; M. Konvrrz, Civi RIGHTS 
IN [MMIGRATION 93-131 (1953); 2 D. O'CONNELL, INTERNATIONAL Law 706-11 (2d 
ed. 1370); 1 L. OPPENHEIM, INTERNATIONAL Law 691-95 (8th ed. H. Lauterpacht 
ed.. 1955); Unrrep Nations, Srupy on Expunsion or Immiucrants (1955); P. WEN, 
NATICNALITY AND STATELESSNESS IN INTERNATIONAL Law 49-60 (1956); 1 M. Warre- 
MAN, DAMAGES IN INTERNATIONA: Law 418-514 (1937); 8 M. WHITEMAN, DIGEST oF 
INTERNATIONAL Law 620-22, 850-63 (1967); Puente, Exclusion and Expursion of Aliens 
in Larin America, 36 AJIL 252, 257-70 (1942). | 

8 Tae concept of “denial of justice” is of course frequently used not primarily for 
its factual reference but as a term of ert to indicate a finding of state responsibility. 
The same cases, and their discussion in the literature, do, however, illustrate the factual 
. deprixations imposed upon aliens. Sohn and Baxter seek to clarify this much-abused 
concent in these words: 


This term [denial of justice] has in the past been used in at least three different 
ssnses. In its broadest sense, this term seems to embrace the whole field of State’ 
responsibility, and has been applied to all types of wrongful conduct on the part - 
o- the State toward aliens. In its narrowest sense, this term has been limited 
ta refusal of a State to grant an alien access to its courts or a failure of a court 
te pronounce a judgment. In an intermediate sense, the expression “denial of 
justice” is employed in connection with the improper administration of civil and 
cciminal justice as regards an alien, including denial of access to courts, in- 
adequate procedures, and unjust decisions. The last appears to be the most 
apposite usage, since the term may thus be usefully employed to describe a par- 
tcular type of international wrong for which no other adequate phrase exists in 
tae language of the law. . 
F. Gerncra-Amapor, L. Sonn, & R. BAXTER, RECENT CODIFICATION OF THE LAW OF 
STATE RESPONSIBILITY FOR InjuRmEs tc ALENS 180 (1974). This book reproduces, 
in the first half, the draft articles on “Responsibility of the State for Injuries Caused 
in its Territory to the Person or Property of Aliens” and commentary thereon, with 
some minor changes, as excerpted from the six reports submitted by F. V. Garcia- 
Amador to the International Law Commission during the period 1956-1961 in his 
capacity as the Special Rapporteur on the subject of “State Responsibility.” These 
six Reports are: First Report, [1956] 2 Y.B. Int’: L. Comm’n 173-231, UN Doc. A/ 
CN.4,96 (1956) [hereinafter cited as Garcia-Amador’s First Report]; Second Report, 
[1957 2 Y.B.-Inv’n L. Comm’n 104-30, UN Doc. A/CN.4/106 (1957) [hereinafter 
cited zs Garcia-Amador’s Second Report]; Third Report, [1958] 2 Y.B. INTL L. CommM’n 
47-73 UN Doc. A/CN.4/111 (1958); Fourth Report, [1959] 2 Y.B. INTL L. Comm’n 
1-36, UN Doc. A/CN.4/119 (1959); Fifth Report, [1960] 2 Y.B. INTL L. Comm'n 4l- 
68, UN Doc. A/CN.4/125 (1960); Sixth Report, [1961] 2 Y.B. INTL L. Comm’n 1-54, 
UN Loe. A/CN.4/134 and Add. 1 (1961). In the second half, the book reproduces 
the “Convention on the International Responsibility of States for Injuries to Aliens” 
(Fina. Draft with Explanatory Notes) prepared in 1961 by Louis B. Somm and R. R. 
Baxter, as Reporters. , 
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subjection to arbitrary arrest and detention, denial of access to appropriate 
tribunals, judicial or administrative, denial of fair hearing, and subjection 
to arbitrary decisions.® 

Characteristic deprivations in the wealth process are scarcely less severe. 
Aliens may be restricted in the acquisition of land and other forms of 
property.*° “The right to acquire immovables,” wrote Borchard, “by pur- 
chase or descent, and to own and dispose of them may be forbidden to 
aliens.” © Similarly, onerous restrictions may be imposed on “the property 
rights of aliens in certain national resources, e.g., national vessels, national 
mines, and other kinds of property.” 12. Aliens may be forbidden to engage 
in enumerated business enterprises. The wealth of aliens may be ex- 
propriated without adequate compensation;** movement of their assets may _ 


On denial of justice, see generally I. Brownie, supra note 7, at 514-16; A. FREE- 
MAN, note 4 supra; 2 C. HYDE, INTERNATIONAL LAW CHIEFLY AS INTERPRETED AND 
APPLIED BY THE UniTep Srares 909-17 (1945); 2 D. O’ConNELL, supra note 7, at 
945-50; RESTATEMENT (SECOND) oF FOREIGN RELATIONS LAW oF THE UNITED STATES 
502-03, 534-48 (1965) [hereinafter. cited as RESTATEMENT]: De Arechaga, Inter- 
national Responsibility, in MANUAL OF PUBLIC INTERNATIONAL Law 531, 553-57 (M. 
Sørensen ed. 1968); Eagleton, Denial of Justice in International Law, 22 AJIL 538 
(1928); Fitzmaurice, The Meaning of the Term “Denial of Justice,” 13 B. Y. INTL L. 
93 (1932); Spiegel, Origin and Development of Denial of Justice, 32 AJIL 63 (1938). 

9 Cf. F. Dawson & I. Heap, note 3 supra; A. Freeman, note 4 supra; F. GARCIA- 
Amapor, L. Soun & R. BAXTER, supra note 8, at 179-99; 2 C, HYDE, supra note 8, at 
924-36. | 

10 See E. Borcuarn, supra note 4, at 87; 1 C. Gornon & H. RosENFIELD, IMMIGRA- 
TION LAW AND Procepure l-122.1—1-123 (rev. ed. 1975); M. Konvrrz, supra note 4, 
at 148-52; McGovney, The Anti-Japanese Land Laws, 35 Carr. L. Rev. 61 (1947); 
Sullivan, Alien Land Laws: A Re-Evaluation, 36 Temp. L. Q. 15 (1962). 

The Mexican laws regarding aliens’ rights to acquire real property are described as 
“Tush, barren, cragged, flat, solemn, capricious, gnarled, slashed, smoothed and 
painted. ...” Quoted in Comment, Do We Live in Alien Nations?, 3 CALIF. WESTERN 
INTL L. J. 75, 83 (1972). For more details, see id. at 83-94. 

For charts showing limitations on the acquisition of land imposed on aliens (in- 
dividuals and corporations) by various states of the- United States, see id, at 95-111. 

11, BorRcHARD, supra note 4, at 86. 

12 Id. at 91. 

13 For comprehensive reference, see Weston, International Law and the Deprivation 
of Foreign Wealth: A Framework for Future Inquiry, in 2 Tae FUTURE OF THE INTER- 
NATIONAL: LEGAL Orpen 36-182 (R. Falk & C. Black eds. 1970). Cf. generally . 
K. CARLSTON, LAW AND ORGANIZATION IN WorLp Society (1962); Essays on Ex- 
PROPRIATION (R. Miller & R. Stanger eds. 1967); A. Farournos, GOVERNMENT GUARAN- 
TEES TO FOREIGN Investors (1962); I. FOIGHEL, NATIONALIZATION AND COMPENSATION 
(1964); W. FRIEDMANN, EXPROPRIATION IN INTERNATIONAL LAW (1953); R. LILLICE, 
THE PROTECTION oF FOREIGN INVESTMENT (1965); R. LILLICH, INTERNATIONAL CLAIMS: 
Postwar BririsH Practice (1967); E. Moonzy, FOREIGN SEIZURES——-SABBATINO AND 
THE ACT oF STATE Docrrine (1967); RicHrs AND DUTIES OF PRIVATE INVESTORS 
Asroap (International and Comparative Law Center, The Southwestern Legal Founda- 
tion ed. 1965); SELECTED READINGS ON PROTECTION BY LAW oF PRIVATE FOREIGN IN- 
VESTMENTS (International and Comparative Law Center, The Southwestern Legal 
Foundation ed. 1964); H. Sremer & D. Vacrs, TRANSNATIONAL LEGAL PROBLEMS 
408-94 (2d ed. 1976); Tue VALUATION or NATIONALIZED PROPERTY IN INTERNATIONAL 
Law (vols. 1-3) (R. Lillich ed. 1972-75); B. WESTON, INTERNATIONAL CLAIMS: 
Postwar FrRencH Pracrice (1971); G. Woerre, NATIONALISATION OF FOREIGN 
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be curtailed. ‘They may even be prohibited from gainful employment, and 
be condemned therefore to lead a precarious existence." Aliens may fur- 
ther be excluded from enjoying such welfare benefits as “relief, public 
works, public housing, old-age assistance.” 15 Closely allied deprivations 
relate. to the exercise of professional skills, as when aliens are excluded 
from a wide range of professions and occupations, including the practice — 
of law, medicine, dentistry, pharmacy, public accounting, architecture, and 
teaching.?® | 

When handicapped by a different mother tongue, aliens may enjoy 
limited opportunities for education, and financial aid and other assistance 
may be withheld. Opportunities to shape enlightenment by owning and 
editing mass media of communication are generally restricted. Aliens 
may be prevented from marrying nationals because of the inhibiting con- 


Prorerry (1961); B. WORTLEY, EXPROPRIATION IN PUBLIC INTERMATIONAL LAW 
(19&9); Dawson & Weston, Prompt, Adequate and Effective: A Universal Standard of 
Compensation, 30 ForpHaM L. Rev. 727 (1962); Lowenfeld, Reflections on Expropria- 
tion and the Future of Investment in the Americas, T INTL LAwyYER 116 (1973); Mann, 
Outlines of a History of Expropriation, 75 L. Q. Rev. 188 (1959); Metzger, Property 
in International Law, 50 Va. L. Rev. 594 (1964); Nationalization, 14 Harv. INTL L. J. 
378 (1973). 

.14As Borchard wrote: “The labor of aliens is the only exchangeable commodity 
they possess. To deprive them of the right to labor is to consign them to starvation.” 
E. BorcHARD, supra note 4, at 186. “An alien cannot live,” he added, “where he can- 
not work.” Id. at 187. 

Cf. W. GIBSON, ALIENS AND THE Law 119-43 (1940); Das, Discrimination in Em- 
ployment against Aliens—The Impact of the Constitution and Federal Civil Rights 
Laws, 35 U. Prrr. L. Rev. 49¢ (1974); Comment, Equal Protection and Supremacy 
Clause Limitations on State Legislation Restricting Aliens, 1970 Uram L. Rev. 136; 
Note, Constitutionality of Restrictions on Aliens’ Right to Work, 57 Corum. L. Rev. 
1012 (1957); Note, Protection of Alien Rights Under the Fourteenth Amendment, 
1971 Duxe L. J. 583 [hereinafter cited as Note on Protection of Alien Rights]. 

15 E, BORCHARD, supra note 4, at 186. See also Unrrep Nations, STIDY on ASSIST- 
ANCE TO InDIGENT ALieNS, UN Doc. ST/SOA/7 (1951); Note, State Discrimination 
against Mexican Aliens, 38 Geo Wasn. L. Rev. 1091 (1970). 

16 For a lengthy itemization of occupations that were once denied aliens in the 
United States, see M. Konvirz, supra note 4, at 190-211. Cf. E. Borcan, supra note 
4, at 80; 1 C. Gorpon & H. Rosenrierp, supra note 10, at 1-118—J-—120; Branse, 
State Laws Barring Aliens from Professions and Occupations, 3 INS Monruuy Rev. 281 
(March 1946); Cliffe, Aliens: The Unconstitutional Classification for Admission to the 
Bar, 4 St. Mary’s L. J. 181 (1972); Sanders, Aliens in Professions and Occupations— 
State Laws Restricting Participation, 16 IN Rerorrer 37 (1968); Comment, Constitu- 
tional Protection of .Aliens, 40 Tenn. L. Rev. 235, 245-53 (1973). 

Within the United States, community expectations and practices appeer to be chang- 
ing more favorably towards aliens. See In Re Griffiths, 413 U.S. 717 (1973); Gordon, 
The Alien and the Constitution, 9 CaL. WesTERN L. Rev. 1 (1972); Miller & Steele, 
Aliens and the Federal Government: A Newer Equal Protection, in IMMIGRATION, 
ALIENAGE AND NATIONALITY l-31 “1975) (UCD L. Rev. vol. 8); Note on Protection 
of Alien Rights, supra note 14; Recent Decisions—Constitutional Law—Rights of Aliens 
—Citizenship as a Requirement for Admission to the Bar is a Violation of Equal Pro- 
tection, 4.Ga. J. INTL & Comp. L., 206 (1974). 

Cf. also Christol & Bader, Legal Rights of the Alien in Austria with Special Refer- 
ence to the United States Citizen, T INTL Lawyer 289 (1973). 
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sequences of involuntary acquisition or loss of ‘nationality,’ and are there- 
fore handicapped in the shaping and sharing of affection. In some states, 
the rights of non-nationals in adoption and guardianship are curtailed.” 
The access of aliens to health facilities and services is generally less than 
that of nationals, and housing often presents difficult problems. Even the 
lives of aliens may be threatened by mob actions, inspired by xenophobia; 
and in many communities alienage remains a stigma of disrespect, affecting 
many civil liberties." | 


I. 
Basic CoMMuNttTy POLICIES 


In a global society aspiring towards the utmost freedom of choice for 
individuals in matters of group affiliation, residence, movement, access to 
value processes, and so on, differentiation upon the ground of alienage is 
scarcely less invidious to human dignity values than discrimination based 
upon race, sex, and religion.2? A unique feature of deprivations imposed 
upon the ground of alienage is, further, that they commonly involve high 
degrees of transnational impact. The reference of the generic label “aliens” 
is not to some static isolated group, but potentially to the whole of human- 
ity. Every individual is a potential alien in relation to all the states of 
which he is not a national; to the extent that he moves and engages in 


17 See McDougal, Lasswell, & Chen, supra note 1, at 922-23, 939-40, 973-74. See 
also Unrrep Nations, NATIONALITY OF Marnen WoMEN (1963); UNITED NATIONS, 
CONVENTION ON THE NATIONALITY OF Mannen Women (1962); W.. WALTZ, THE 
NATIONALITY OF Marnen Women (19387). 18E. Borcan, supra note 4, at 91. 

19 In the words of Dunn: . 


. . ..the simple fact that he is a foreigner may often be a determining factor in 
the kind of treatment he receives at the hands of private individuals or govern- 
a officials. Prejudice against aliens as such is still a pervasive trait of human 
nature. 

F. Dunn, THe Prorecrion or Natronats 36 (1932). 

It may be noted that the vulnerability of the alien to severe deprivations in the host 
community is, of course,. particularly acute at a time of high crisis, as exemplified by 
the extremely harsh treatment accorded “enemy aliens.” The treatment of enemy aliens 
raises very special policy problems in relation to state security, which cannot be dealt 
with in this article. See M. Domke, THe Contrron or ALn Property (1947); 
M. Domke, TRADING wiTrH THE ENEMY IN Worn War II (1943); F. Larirre, THe 
INTERNMENT OF ALENS (1940); M. McDoucar & F, FELICIANO, Law AND MINIMUM 
Worip PusLic Orver 89-91 (1961); 2 D. O’ConnELL, supra note 7, at 769-73; 
S. RUBIN, PRIVATE FOREIGN INVESTMENTS 57 er sEQ. (1956); Borchard, The Treatment 
of Enemy Property, 34 Gro. L. J. 389 (1946); Canisrox; Return of Enemy Property, 
52 ASIL Proc. 53 (1958); Jessup, Enemy Property, 49 AJIL 57 (1955); Sommerich, 
A Brief against Confiscation, 11 Law & Contem?r. Pros. 152 (1945). 

20 See note 2 supra. | 

The United States Supreme Court, in outlawing state statutes denying welfare benefits 
to aliens, declared in Graham v. Richardson that 


classifications based on alienage, like those based on nationality or race, are 
inherently suspect and subject to close judicial scrutiny. Aliens as a class are 
a prime example of a “discrete and insular” minority ... for whom such heightened 
judicial solicitude is appropriate. i 


403 U.S. 365, 372 (1971) (footnotes omitted}. 





438 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


activ_ties across state boundaries, this potentiality becomes an actuality. 
It was with deep insight that many years ago Dunn characterized the — 
prob.em of such deprivations as “an intricate and continuing international” 
one “ultimately concerned with the possibility of maintaining a unified 
economic and social order for the conduct of international trade and inter- 
course among independent political units of diverse cultures and stages of . 
civilization, different legal and economic systems, and varying degrees of 
physical power and prestige.” 21 . 

It nust be conceded that the aggregate common interest of territorially 
orgarized communities may upon occasion require some limitation of this 
preferred policy of the utmost individual freedom of choice in state mem- 
bership and complete equality in the treatment of aliens and nationals. 
Insofar as the characterizations of “nationality” made by states bear some 
rational relation to group memberships in fact, it may be expedient for 
states to make appropriate differentiations for the sake of internal and ex- 
terna. security and the optimal functioning of all internal value processes.?? 
The perspective of human dignity requires that concessions to the organ- 
ized interests of territorial communities should, however, be kept to a 
minimum. The more important differential treatments that may be held 
perm/ssible upon grounds of alienage would appear to be confined to those 
that relate to participation in the making of community decisions (voting 
and cffice-holding). In longer-term perspective, as increasing interactions 
build more pluralized and regional territorial structures for the world, 
accompanied by the attrition of anachronistic national barriers, even such 
residwal concessions to territoriality would presumably become functionless 
and unnecessary. 

As a guide to the task of distinguishing deprivations imposed upon aliens 
that are rationally related to ‘common interest and therefore permissible 
from those that are impermissible, Dunn proposed a formulation in terms 
of allocation of risk. He affirmed that “a workable test can only be arrived 
at by giving consideration to the general purpose of the notion of inter- 
national responsibility in connection with injuries to foreigners” and found 
that >urpose in maintenance of “the minimum conditions which are re- 
garded as necessary for the continuance of international trade and inter- 
cours2.” 23 “Normal business and social relationships” ** were capable of 
bearing a certain degree of risk of “abuses of governmental power by in- 
dividual officials and employees,” ** but there was a point beyond which, 
Dunr found, such relationships could not carry on. Hence, he concluded, 
the adpropriate question is: | 

. .. does the delinquency of a particular official indicate a failure on 


the part of the state to establish governmental organs capable of main- 
taining the minimum conditions, necessary for the carrying on of 


21 F, Dunn, supra note 19, at L 

22 Cf. McDougal, Lasswell, & Chen, supra note 1, at 903-05. 
23 F. Dunn, supra note 19, at 133. 24 Ibid. 

25 Ibid. 
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normal social and business relations? If it does, then the state assumes 
the risk, otherwise not. Or the question might be put in another way. 
Is the. delinquency of a type which, if permitted to occur generally, 
would make the conduct of customary social and business relations 
impossible? One might express this in familiar language by saying 
that a state is “under a duty” to provide conditions of this character, 
and that if it fails in this duty, then it becomes liable to make repara- 
tion.?® 


The diffculty with this test, whether confined to deprivations related to 
abuses of official power or extended to all legislative differentiation of 
aliens, is that it offers no detailed criteria for the allocation of risk or for 
evaluating costs and benefits in terms of the value consequences of differ- 
ent options in decision. When proffered and applied without guiding 
criteria the concept of “risk allocation” is no more than a tautologous, 
question-begging formula. There would appear no rational escape in rela- 
tion to the problems of aliens, as of other problems, from the necessity of 
an explicit postulation of goals and a careful contextual analysis, with re- 
spect to every particular problem, of the inclusive interests of the larger 
community in a world society, the exclusive interests of the particular ter- 
ritorial communities in protecting their internal integrity or their nationals, 
and the interests of individual human beings in all basic rights. 

The more fundamental policies which should be postulated, and made 
to infuse all decisions, for appraisal of particular instances of differentiation 
between aliens and nationals are of course those embodied in the con- 
temporary human rights prescriptions, designed to reflect the common 
interests of the peoples of the world as individuals.” The fact of alienage 
does not change the fundamental demands and interests of the individual 
as a human being; its only relevance must be to the organized interests of 
a territorial community which, in varying contexts, his activities may affect. 
It is widely recognized today that many, if not most, “national” boundaries 
are highly artificial and anachronistic from any functional perspective, im- 
peding a rational regional organization of the world, and, as suggested 
above, that the grounds commonly employed by states in making their 
characterizations of “nationality” may bear only an accidental relation to 
the facts of community membership.”* In this context, the necessities of 
an aggregate common interest in a global economy and society, requiring 
a more rational relation of peoples to resources, should be made to yield as 
little as possible to the demands and practices of an outmoded and destruc- 
tive nationalism. A clear consciousness of interdependence offers more 
hope even for shared exclusive interests than the amnesia of parochialism.” 


26 Id. at 134. 

27 See notes 93-132 infra and accompanying text. 

28 See McDougal, Lasswell, & Chen, note 1 supra. The imposition of deprivations 
by such a flexible group label may reflect the utmost arbitrariness. 

29 Cf. id. at 901-05, 993-98; F. Dunn, supra note 19. 
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IT. 
TRENDS IN DECISION 


In ancient times the alien was commonly looked upon as an enemy and 
hence treated as an outlaw; * parochial community expectations kept him 
powerless and unprotected. As the Roman empire expanded, aliens were 
gradually accorded protection under the jus gentium, a law made appli- 
cable to foreigners as well as citizens, as distinguished from the jus civile 
which applied exclusively to Roman citizens.** The earlier harsh treatment 
of aliens was further, theoretically at least, ameliorated with the spread of 
the Christian idea of the unity of mankind.*? In the feudal period, “the 
disabilities of the alien became more clearly defined,” though such “dis- 
abilities and restrictions differed in degree in different baronies.” ° In the 
words of Dawson and Head: 


In the early Middle Ages international commerce was so structured 
that few people lived abroad. Those persons that did had few real 
rights. In some places they could be treated as serfs and almost every- 
where they could not pass property by inheritance. As trade and com- 
merce expanded in the later Middle Ages, the position of foreigners 

_ improved, mostly due to increased protection given them by more 
powerful central governments against local feudal lords, and only quite 
incidentally to international agreement.** 


With the coming of the modern nation-state system, a more humanitarian 
attitude toward aliens began to develop. The founding fathers of con- 
temporary international law asserted that all persons, alien or other, were 
entitled to certain natural rights. Francisco de Vitoria was among the first 
to emphasize the importance of according aliens fair treatment.** Taking 
for granted the right of free access to territorial communities, Grotius 
considered it “essential to make the status of the foreigner coincide as far 
as possible with that of the subject of the particular State.”°* It was 


80 Jn the words of Goebel: 


Very clearly, in the earliest times, the alien, as a clanless individual or outlaw, 
was without any of the existing personal rights. He had no “wergeld,” he 
was not entitled to the peace ee protection of the locality, and if by chance he 
enjoyed even liberty of person it was only by sufferance and in amelioration of 
the harsh laws which gave the local lord title over his person, as ferae naturae. 
How long these practices survived, we cannot say, but certainly the growth o 
a Gastrecht so common among primitive peoples was not long in superseding the 
ancient customs. This Gastrecht, or rights of hospitality, gave a certain quantum 
of protection to the foreigner and wes exercised more particularly as a form of 
` patronage of a lord over aliens. 

Goebel, The International Responsibility of States for Injuries Sustained by Aliens on 

Account of Mob Violence, Insurrection and Civil Wars, 8 AJIL 802, 803 (1914). 

31 E. BoRCHARD, supra note 4, at 33; A. Rora, THe Minimum STANDARD OF INTER- 
NATIONAL LAW APPLIED To ALzens 25-26 (1949); Head, The Stranger in Our Midst: 
A Sketch of the Legal Status of the Alien in Canada, 2 Cananran Y. B. INTL L. 107, 
108 (1964). 82 See A. Rora, supra note 3], at 26. 

33 E. BORCHARD, supra note 4, at 34. 

84 F, Dawson & J. Heap, supra note 3, at 1. 

35 A. Rors, supra note 31, at 27. 

38 Id, at 28. Cf. F. Dunn, supra note 19, at 46-48. 


-_ 
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Vattel, however, who first expounded a coherent and influential doctrine 
for the protection of aliens.” Writing more than a century after Grotius, 
as mercantilism was being transformed into modern capitalism and as a 
vast European expansion overseas was beginning, Vattel created the theo- 
retical basis for much subsequent decision. Viewing the state as an entity 
composed of the sovereign and his citizens, Vattel stressed that the state 
had a right to protect its citizens, wherever they might be. An injury to 
an individual alien was asserted to be an injury to the state of his nation- 
ality. In Vattel’s words: 


Whoever ill-treats a citizen indirectly injures the State, which must 
protect that citizen. The sovereign of the injured citizen must avenge 
the deed and, if possible, force the aggressor to give full satisfaction or 
punish him, since otherwise the citizen will not obtain the chief end of 
civil society, which is protection,* 


Ever since Vattel, and accompanying the spread of industrialization and 
European culture throughout the world, there has developed a unique 
customary international law for the special protection of aliens, built upon 
decisions from foreign office to foreign office, and in international and 
national tribunals, and fortified by the opinions of publicists and a vast net- 
work of relatively uniform treaties of “friendship, commerce, and naviga- 
tion.” ® The identification Vattel makes of the interests of the state and 


873 E. DE VATTEL, CLASSICS or INTERNATIONAL Law: Tue Law or NATIONS OR 
THE Princrptes or Naruran Law (C. Fenwick transl. 1916). The book was first 
published in 1758. Cf. P. REMEC, THE POSITION or THE INDIVIDUAL IN INTERNATIONAL 
LAW ACCORDING ro GROTIUS AND Varret (1960). 

883 E, pe VATTEL, supra note 37, at 136. 

Vattel’s doctrine was quite precisely formulated by the Permanent Court of Inter- 
national Justice in the Panevezys-Saldutiskis Railway case: 


[I]n taking up the case of one of its nationals, by resorting to diplomatic action or 
international judicial proceedings on his behalf, a state is in reality asserting its 

’ own right, the right to ensure in the person of its nationals respect for the rules of 

international law. This right is necessarily limited to the intervention on behalf of 
its own nationals because, in the absence of a special agreement, it is the bond of 
nationality between the state and the individual which alone confers upon the 
state the right of diplomatic protection, and it is as a part of the function of 
diplomatic protection that the right to take up a claim and to ensure respect for 
the rules of international law must be envisaged. Where the injury was done to 
the national of some other State no claim to which such injury may give rise falls 
within the scope of the diplomatic protection which a State is entitled to afford 
nor can it give rise to a claim which that State is entitled to espouse. 
[1939] P.C.L]J., ser. A/B, No. 76, at 16. 

39 On the international law of state responsibility, see generally C. AMERASINGHE, 
STATE RESPONSIBILITY FOR INJURES TO ALENS (1967); W. BIısHOP, INTERNATIONAL 
Law: Cases AND MATERIALS 742-899 (3d ed. 1971); E. BoacHanp, note 4 supra; 
J. BRiERLY, Tue Law or Nations 276-91 (6th ed. H. Waldock ed. 1963); Tue Law or 
Nations 601-747 (H. Briggs ed. 2d ed. 1952) [hereinafter cited as H. Briccs]; 
I, BRowNuIE, supra note 7, at 418-581; B. CHENG, GENERAL PRINCIPLES or LAW As 
AppLiep BY INTERNATIONAL Courts AND Tarunats 161-253 (1953); F. Dawson & 
I, Heap, note 3 supra; C. De VisscHer, THEORY AND REALITY IN PUBLIC INTER- 
NATIONAL Law 277-94 (P. Corbett transl. 1968); F. Down, note 19 supra; A, FREE- 
MAN, note 4 supra; C. EAGLETON, THE RESPONSIBILITY OF STATES IN INTERNATIONAL 
Law (1928); W. FRIEDMANN, O. Lissrrzyn, & R. Puc, Cases AND MATERIALS ON 
INTERNATIONAL Law 745-879 (1969); F. GARCIA-AMADOR, L. SOHN, & R. Baxrer, note 
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of the alien individual has often been criticized as “fiction,” as in some 
contexts it obviously is.4° Like other “fictions feigned,” however, this 
identification of state and individual interests has been found, by dis- ` 
interested observers as well as by claimant parties, to represent in many 
contexts a close approximation to social reality. People always have been, 
and. remain, important bases of power for territorial communities. The 
security, in the sense of a minimum freedom from external violence and 
coercion, and the optimum order or quality of society, in the sense of the 
greater production and wider sharing of all values that any community can 
achieve, are intimately dependent upon the numbers and characteristics of 
its members, including their skills, capabilities, and loyalties. The con- 
ferring of a competence upon particular states to protect their members 


8 supra; INTERNATIONAL LAW IN THE TwWentTrerH Century 481-585 (L. Gross ed.. 
1969) [hereinafter cited as L. Gross]; W. HOLDER & G. BRENNAN, THE INTERNATIONAL 
LEGAL SYSTEM: Cases AND MATERIALS 629-709 (1972); P. Jessup, A MODERN Law OF 
Nations 94-122 (1968); C. JOSEPH, NATIONALITY AND DIPLOMATIC Prorecrion: THE 
COMMONWEALTH oF Nations (1969); M. Karz & K. BREWSTER, THE Law OF INTER- 
NATIONAL ‘TRANSACTIONS AND RELATIONS: CasES AND Marterrats 6-398 (1960); 
N. Lezecu, C. OLIVER, & J. SWEENEY, CASES AND MATERIALS ON THE INTERNATIONAL 
LEGAL System 572-655 (1973); R. LILLICH, INTERNATIONAL CLAIMS: THER ADJUDICA- 
TION 3Y NATIONAL Commissions (1962); R. LILLICH & G. CHRISTENSON, INTER- 
NATIONAL CLAIMS: THEIR PREPARATION AND PRESENTATION (1962); 6 J. Moone, A 
DIGEST OF INTERNATIONAL Law 605-1037 (1906); 2 D. O'CONNELL, supra note 7, at 
693-719, 941-1025; 1. L. Oprpennems, supra note 7, at 335-69; RESTATEMENT, supra 
note & at 497-633; A. Rors, note 31 supra; H. STEINER & D. Vacrs, supra note 13, 
at 357-530; G. TUNKIN, THEORY or INTERNATIONAL Law 38]-425 (W. Butler transl. 
1974): Borchard, Diplomatic Protection, 5 Encyc. Soc. Scrences 153 (1931); Copi- 
thorne, State Responsibility and International Claims, in CANADIAN PERSPECTIVES ON 
INTERNATIONAL LAW AND ORGANIZATION 207-28 (R. MacDonald, G. Morris, & D. 
Johnston eds. 1974); De Arechaga, note 8 supra; Garcia-Amador, State Responsibility— 
Some New Problems, 94 Hacur Recue ves Cours 365 (1958); Harvard Research 
in International Law, The Law of Responsibility of States for Damage Done in Their 
Territory to the Person or Property of Foreigners, 23 AJIL Supp. 131 (1929); Sweeney, 
The Restatement of the Foreign Relations Law of the United States and the Responsi- 
bility of States for Injury to Aliens, 16 Syracuse L. Rev. 762 (1965). 

For the work of the Intemational Law Commission in regard to state responsibility, 
see Garcia-Amador’s six Reports, note 8 supra, and Ago’s Reports, note 92 infra. 

40 See, e.g., McDougal, Lasswell, & Chen, supra note 1, at 906-18; Koessler, Govern- 
ment Espousal of Private Claims before International Tribunals, 13 U. Cex. L. Rev. 180 
(1945). 


41 As Dunn incisively observed: 


We think of the United States as an organized group of individuals occupying a 
perticular spot of the earth’s surface. Yet at any given moment, a vast number 
holding membership in that group are scattered all over the world, and an equally 
vest amount of their property, both real and personal, is situated in foreign juris- 
dictions. The same is true of all the other civilized nations of the world. Again, 
we conceive of the United States as a single economic unit. Yet if we trace the 
essential threads of that complicated fabric we find a surprisingly large propor- 
tion of them leading beyond the boundaries of the country to all parts of the 
world. If for any reason those threads should be cut, the effect upon the daily 
lives of all of us would be profound. ; 


Dunn, International Law and Private Property Rights, 28 Corum. L. Rev. 166, 170 
( 1928}. 
See also McDougal, Lasswell, & Chen, supra note 1, at 901-05. 
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from injuries abroad may, thus, in a relatively unorganized world serve in 
many contexts to protect both the interests of the state in an important 
base of power and the interests of the alien individual in his basic human 
rights. In appropriate tribute, Judge Jessup describes the “history of this 
branch of international law during the nineteenth and twentieth centuries” * 
as exemplifying “the way in which a body of customary international law 
develops in response to the need for adjustment of clashing interests.” * 
He adds that it “is remarkable that in this struggle which so generally in- 
volved the relations between the strong and the weak, international law, 
for all its primitiveness, developed as a balance for conflicting interests,” “4 
and concludes that, “in terms of the modernization of international law:” * 


The function of the law of responsibility of states for injuries to aliens 
... is to provide in the general world interest, adequate protection for 
the stranger, to the end that travel, trade, and intercourse may be 
facilitated.*® | 


Within the broad, historic development of this unique customary inter- 
national law for the protection of aliens, two different standards about the 
responsibility of states, both of which purport to include a norm prohibit- 
ing discrimination against aliens, have competed for general community 
acceptance. One of these standards is described as the doctrine of “na- 
tional treatment” or “equality of treatment” and provides that aliens should 
receive equal, and only equal, treatment with nationals.” The second 
standard is described as that of a “minimum international standard” and 
specifies that, however a state may treat its nationals, there are certain 
minima in humane treatment that cannot be violated in relation to aliens.** 
A review of the flow of decision and communication in development of 
the customary law about aliens, and especially in the recent, more genera! 
prescriptions about human rights, will establish, it is believed, that the 


42 P, Jessup, supra note 39, at 95. 43 Ibid. 
44 Id. at 96. 45 Id. at 105. 
46 Ibid. 


The observation of Dunn is equally illuminating: 


From a practical point of view, the foreigner, although he may be accorded full 
civil rights on the same basis as citizens, is often at a disadvantage in any dispute 
which he may have with the agents of the state of his sojourn merely by reason 
of the fact that he is a foreigner. Furthermore, being deprived of political rights 
outside of his own country, he is not at liberty to participate in the determination 
of the social and economic order and has not the political means for the pro- 

. tection of his interests that are at the disposal of the citizen. Perhaps for these 
reasons as much as any other, it has been found necessary, in a world of diverse 
cultures and heterogeneous peoples, of strong governments and weak governments, 
of orderly countries and disorderly countries, to work out a common code of 
treatment of aliens in order that there might be some basis of security and 
predictability upon which to build the present complex structure of international 
intercourse. 


Dunn, supra note 41, at 174. 

47 See notes 50-58 infra and accompanying text. 

48 For an excellent historical account, see Borchard, The Minimum Standard of the 
Treatment of Aliens, 38 Mico. L. Rev. 445 (1940). For other discussions and doc- 
umentation, see notes 59-82 infra and accompanying text. 
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second of these standards has become present general community expecta- 
tion.* . 

It is seldom seriously asserted that states cannot differentiate between 
nationals and aliens in ways that bear a reasonable relation to the differ- 
ences in their obligations and loyalties. Thus, states reciprocally honor 
each other in accepting the lawfulness of a great variety of differentiations 
in permissible access to territory, participation in government, the owner- 
ship of important natural resources, and so on. Yet the principle would 
appear almost universally accepted that with respect to participation in 
many important social processes states cannot discriminate against aliens 
in favor of nationals in ways that have no substantial basis in the differ- 
ences in their obligations and. loyalties.*°° Even the Latin American states 
are described as having laid “claim to a peculiar virtue in placing the alien 
on a footing of civil equality with the national;” ** these states in fact 
exhibit a long history of constitutional and statutory enactment directed 
toward this end.5 The perversion of this important general norm of non- 
discrimination has come, as Secretary of State Hull once pointed out, 
in taking a principle designed for the protection against inhumane treat- 
ment of the individual alien and transforming it into a formula designed 
to protect states from responsibility for arbitrary action.’ One formula- 
tion of the “national treatment” doctrine propounded by many Latin” 
Americans, and occasionally by others, is that an alien cannot expect a ` 
higher standard of treatment than a national, and hence a state cannot 
be held responsible under international law for any injury or damage 
suffered by an alien if he has been accorded the same treatment as na- 
tionals.** Thus, in the words of a leading proponent, Carlos Calvo: 


Aliens who established themselves in a country are certainly entitled 
to the same rights of protection as nationals, but they cannot claim 
any greater measure of protection." | 


49 See notes 48-139 infra and accompanying text. 

50 Nondiscrimination is a principal objective of the treaties of friendship, commerce, 
and navigation. See R. Witson, UNITED STATES COMMERCIAL TREATIÆS AND INTER- 
NATIONAL Law 6 (1960). 

‘In its Restatement of Foreign Relations Law (§166), the American Law Institute 
characterizes “Discrimination against Alien” in these terms: 


(1) Conduct, attributable to a state and causing injury to an alien, that dis- 
criminates against aliens generally, against aliens of his nationality, or against him 
Ene he is an alien, departs from the international standard of justice specified 
in : 

(2) Conduct discriminates against an alien within the meaning of Subsection 
o if it involves treating the alien diiferently from nationals or from aliens of a 

iferent nationality without a reasonable basis for the difference. 
RESTATEMENT, supra note 8, at 507-08. 51 Borchard, supra note 47, at 55. 

52 F, Dawson & I. Heap, supra note 3, at 7. 

63 3 G. Hacxwortn, supra note 7, at 658-60. 

564 The history of the standard of national treatment is well presented in Garcia- 
Amador’s First Report, supra note 8, at 201-02; F. GARCIA-AMADOR, L. SOHN, & 
R, BAXTER, supra note 8, at 3—4. 

556 C. CALVO, Le Dror INTERNATIONAL 231 (5th ed. 1885), quoted in Garcia- 
Amador’s First Report, supra note 8, at 201. 
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This formulation by Calvo was officially adopted by the First Inter- 
national Conference of American States held in Washington, 1889-1890: 


I. Foreigners are entitled to enjoy all the civil rights enjoyed by 
natives; and they shall be afforded all the benefits of said rights in all 
that is essential as well as in the form or procedure, and the legal 
remedies incident thereto, absolutely in like manner as said natives. 


2. A nation has not, nor recognizes in favor of foreigners, any other 
obligations or responsibilities than those which in favor of the natives 
are established, in like cases, by the constitution and the laws.** 

Similarly, the Convention on Rights and Duties of States, adopted in 1933 
at the Seventh International Conference of American States held in 
Montevideo, proclaimed in Article 9: 


The jurisdiction of states within the limits of national territory applies 
to all the inhabitants. 


Nationals and foreigners are under the same protection of the law and 
the national authorities and the foreigners may not claim rights other 

_ Or more extensive than those of the nationals.™ 
A comparable position has often been reiterated by Latin American states- 
men and publicists.®* : 

It scarcely requires argument that a principle of “national treatment” 
so specified, though it does not entirely repudiate international law, must 
leave aliens largely at the mercies of their host state. Such an interpreta- 
tion of international law would, in Brierly’s words, “make each state the 
judge of the standard required by international law and would virtually 
deprive aliens of the protection of their own state altogether.” *® In a world 
in which many states are tyrannical or totalitarian or otherwise oppressive 
such an outcome is not to be desired nor lightly accepted. The absurdity 
inherent in such an interpretation of international law was eloquently in- 
dicated by Secretary of State Hull: “Tt is contended, in a word, that it is 
wholly justifiable to deprive an individual of his rights if all other persons 
are equally deprived, and if no victim is allowed to escape.” © It is difi- 
cult not to accept the conclusion of Sohn and Baxter that 


to a large extent the doctrine espousing the “national treatment” stand- 
ard is merely a reflection of a fundamental hostility on the part of some 
nations to the idea of accountability of States for asserted violations of 
the rights of aliens. 


56 THE INTERNATIONAL CONFERENCES OF AMERICAN STATES, 1889 to 1928, at 45 
(J. Scott ed. 1931). 

67 THE INTERNATIONAL CONFERENCES OF AMERICAN STATES, First SUPPLEMENT, 
1933-1940, at 122 (Carnegie Endowment for International Peace ed. 1940): 

58 See Garcia-Amadors First Report, supra note 8, at 201-02; A. Rots, supra note 
31, at 62-80; I. BROWNLEE, supra note 7, at 508-10; W. Grsson, supra note 14, at 
19-44. ' 

59 J, BRIERLY, supra note 39, at 278-79. 

60 3 G. HacKWorTH, supra note 7, at 659. 

61 F, Garcra-AMapor, L. SOHN, & R. BAXTER, supra note 8, at 158. ‘Similarly, in 
the words of Goebel: 


The Latin American states have shown considerable ingenuity in devising schemes 
to avoid liability for injuries to aliens. But to all appearances these have been 
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The doctrine of a “minimum international standard,” in sharp contradic- 
tion to that of “national treatment,” insists that a state cannot escape re- 
spoasibility for the inhumane treatment of aliens by the allegation that it 
treais its own nationals likewise. This widely and long-accepted doc- 
trins prescribes that there is a minimum common standard in relation to 
mary important deprivations in social process which states must observe in 
the treatment of aliens irrespective of their treatment of their own na- 
tionals.*? The classic statement of this standard, in elaboration of Vattel’s 
thesis, is that of Elihu Root: 


.. Hach country is bound to give to the nationals of another country 
in its territory the benefit of the same laws, the same administration, 
the same protection, and the same redress for injury which it gives to 
its own citizens, and neither more nor less: provided the protection 
‘which the country gives to its own citizens conforms to the established 
standard of civilization. , 


There is a standard of justice, very simple, very fundamental, and of 
such general acceptance by all civilized countries as to form a part of 
the international law of the world. The condition upon which any 
country is entitled to measure the justice due from it to an alien by 
the justice which it accords to its own citizens is that its system of 
law and administration shall conform to this general standard. If any 
country’s system of law and administration does not conform to that 


ef no avail. They have repudiated the theory of responsibility not only in their 
diplomatic correspondence, but in their statutes, their treaties, and even in their 
constitutions. From a purely political point of view, the position of the Latin 
.imerican states may be regarded as a protest against indiscriminate intervention 
by European states. It is an effort, moreover, to maintain the privileges of equality 
cf states and the inviolability of territorial sovereignty. From the juridical stand- 
point, however, we see in this attempt at repudiation of the theory of respon- 
cibility, a final effort to regulate the liability of the state by municipal legislation. 
This in turn may be in some measure understood as a heritage of the mother 
country which, in the course of development, has taken a new direction. 


Goebel, supra note 30, at 832. 
62 Borchard aptly summarized: 


Thus, while equality is the ultimate that the alien may ask of municipal law, 
which is by no means bound to grant equality, the body of international law 
ceveloped by diplomatic practice and arbitral decision, vague and indefinite as it 
may be, represents the minimum which each state must accord the alien whom 
i- admits. Whether called the fundamental, natural, or inherent rights of humanity 
cr of man or of the alien, this minimum has acquired a permanent place in the 
protective ambit of international forums. 


Borchard, The ‘Minimum Standard” of the Treatment of Aliens, 33 ASIL Procs. 51, 53 
(193€). 

On the international minimum standard, see C. AMERASINGHE, supra note 39 at 278— 
81; E Borcuann, supra note 4, at 39-43, 104-09; H. Briccs, supra note 39, at 562-67; 
I. BREWNLE, supra note 7, at 510-14; F. Dunn, supra note 19, at 113-72; C. EAGLE- 
TON, upra note 39, at 82-87; A. Freeman, supra note 4, at 497-570; 1 L. OPPENHEIM, 
supra note 39, at 350-52; A. Rora, supra note 31, at 81-123; RESTATEMENT, supra 
note €, at 501-07; H. STEINER & D. Vacrs, supra note 13, at 360-530; 8 M. WHITE- 
MAN, -DIGEST OF INTERNATIONAL Law, supra note 7, at 697-704; Freeman, Recent 
Aspecs of the Calvo Doctrine and the Challenge to International Law, 40 AJIL 121 
(1946); Garcia-Amador, supra note 39, at 429-31; Garcia-Amadors First Report, supra 
note &, at 199-201; Herz, Expropriation of Foreign Property, 35 AJIL 243, 260 (1941); 
Verdrcss, Les Règles Internationales concernant le Traitement des Etrangers, 37 HAGUE 
Recum. pes Cours '323, 348-88 (1931). 
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standard, although the people of the country may be content or com- 
pelled to live under it, no other country can be compelled to accept 
it as furnishing a satisfactory measure of treatment to its citizens.®* 


The same formulation, echoed by many commentators, was supported by a 
majority of the state delegations represented at the Hague Codification 
Conference of 1930. The Permanent Court of International Justice, in 
the Case Concerning Certain German Interests in Polish Upper Silesia 
(Merits), in outlining Poland’s competence under a special agreement to 
derogate “from the rules generally applied in regard to the treatment of 
foreigners and the principle of respect for vested rights,” © referred both 
positively to “the limits set by the generally accepted principles of inter- 
national law” and negatively to “generally accepted international law” as 
establishing “the only measures prohibited.” * 

The most important contribution toward the crystallization of this stand- 
ard has come, however, in innumerable decisions rendered by international 
arbitral tribunals. The decisions of the United States-Mexican Claims 
Commission, established under the General Claims Convention of 1923, 


63 Root, The Basis of Protection to Citizens Residing Abroad, 4 ASIL Procs. 20-21 
(1910). : 
More recently, Wilfred Jenks wrote: 


The test is the “ordinary standards of civilisation”; the common denominator is 
the “practice of civilised nations”; the criterion is the judgment of a “reasonable and 
impartial man.” These are all conceptions so general that their content will neces- 
sarily be determined by the policy of the times. The diplomatic protection of 
citizens abroad has often been associated in the past with the exercise of military, 
political or economic pressure by stronger against weaker States and it is therefore 
not a matter for surprise that a growing resistance to the concept of an inter- 
national standard should have been an almost inevitable feature of a period of 
sharp criticism of neo-colonialism; but an international standard, fairly applied, is 
- both so fundamental an element in the concept of internationally guaranteed basic 
human rights and so essential a prerequisite of any mutually beneficial inter- 
national economic intercourse that the concept may be expected to reassert itself 
in deference to overriding considerations of international! public policy which are 
entitled to claim, and may be expected to receive, general acceptance. 


C, Jenxs, Tue PROSPECTS oF INTERNATIONAL ADJUDICATION 514-15 (1964) (footnotes 
omitted). 

64 See Borchard, Responsibility of States at the Hague Codification Conference, 24 
AJIL 517 (1930). See also H. Brices, supra note 39, at 563-64; I. BROWNLIE, supra 
note 7, at 510; A. Roru, supra note 31, at 104-11. 

65 Case Concerning Certain German Interests in Polish Upper Silesia (Merits), 
[1926] P.C.LJ., ser. A, No. 7, at 22. 

66 Ibid. 

Cf. the summary of Freeman: 


The contention that equality with nationals is the measure of a state’s international 
obligations to aliens has been repeatedly rejected by international claims commis- 
sions as well as by the Permanent Court of International Justice itself. That court 
in the case concerning Certain German Interests in Polish Upper Silesia expressly 
recognized the existence of a common or generally accepted international Jaw 
respecting the treatment of aliens and which is applicable to them despite munic- 
ipal legislation. 
Freeman, Recent Aspects of the Calvo Doctrine and the Challenge to International 
Law, 40 AJIL 121, 126 (1946) (footnotes omitted). 
67 See A, FELLER, Tae Mexican CLams Commissions, 1923-1934 (1935); A. ROTH, 
supra note 31, at 94-99; Borchard, Decisions of the Claims Commissions, United States 


and Mexico, 20 AJIL 536 (1926). 
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have been especially influential.” In one of its first decisions, the Neer 
case, while disallowing U.S. claims that Mexican authorities did not 
exercise due diligence in apprehending armed murderers, this Commission 


armed that 


the propriety of governmental acts should be put to the test of inter- 
national standards, and . . . that ‘the treatment of an alien, in order to 
constitute an international delinquency, should amount tc an outrage, . 
to bad faith, to wilful neglect of duty, or to an insufficiency of govern- 
mental action so far short of international standards that every reason- 
able and impartial man would readily recognize its insufficiency. 
Whether the insufficiency proceeds from deficient execution of an 
intelligent Jaw or from the fact that the laws of the country do not 
empower the authorities to measure up to international standards. is 
immaterial.® 


Later in the Roberts case, in holding that equality of treatment of na- 
tionals was no defense to the U.S. charge that Mexican authorities had 
arbitrarily and illegally arrested an American citizen and subjected him to 
crue! and inhumane treatment for a long period of time, the Commission 


reaffirmed: 


Facts with respect to equality of treatment of aliens and nationals may 
be important in determining the merits of a complaint of mistreatment 
of an alien. But such equality is not the ultimate test of the propriety 
of the acts of authorities in the light of international law. That test is, 
broadly speaking, whether aliens are treated in accordance with ordi- 

nary aad of civilization.” b 


The Commission’s “consistent” jurisprudence “along the lines of a well- 
founded and necessary postulate” ™? led Roth to observe: 


The minimum standard has therewith become a reality which nobody 
may defy with impunity any more, and judging from its success, it 
certainly turned out that demand of long standing had bsen fulfilled 
with it.78 


The doctrine of a minimum international standard found concrete ex- 
pression, further, in numerous treaties, especially those of friendship, com- 
merce, and navigation.” For example, the Convention respecting Con- 
ditions of Residence and Business and Jurisdiction between the British . 
Empire, France, Italy, Japan, Greece, &c., and Turkey, signed at Lausanne 


68 The United States of America on behalf of L.F.H. Neer and Pauline E. Neer, 
Claimants v. The United Mexican States (October 15, 1926), in CLAms COMMISSION, 
UNITED STATES AND MEXICO, OPrnrtons oF COMMISSIONERS UNDER THE CONVENTION 
CONCLUDED SEPTEMBER 8, 1923 BETWEEN THE UNITED STATES AND MEXICO, FEBRUARY 
4, 1926, ro Jury 23, 1927, at 71 (1927) [hereinafter cited as Ormions or COMMIS- 
stonens]; 4 U.N.R.LA.A. 60; [1925-1926] Ann. Dic. Case No. 154, at 214. 

88 OPINIONS OF COMMISSIONERS. supra note 68, at 73. 

70 The United States of America, on behalf of Harry Roberts, Claimant, v. The 
United Mexican States (November 2, 1926), in OPINIONS or ComMMuUSS-ONERS, supra 
note 68, at 100; 4 U.N.R.LA.A. 77; 21 AJIL 357 (1927), 

T1 OPINIONS OF COMMISSIONERS, supra note 68, at 105; 21 AJIL 357, 361 (1927). 

12 A, Rora, supra note 31, at 97. 73 Ibid. 

74 See R. WILSON, supra note 50. l 
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on July 24, 1923, stipulated: 


In Turkey the nationals of the other Contracting powers will be re- 
ceived and treated, both as regards their persons and property, in ac- 
cordance with ordinary international law . . .™ 


The reference to “ordinary international law” has been well understood. 
In Roth’s words: 


Common international law provides for a special regime for the alien, 
largely consisting in a certain standard of treatment, which we have 
called the minimum standard. It is apparent therefore that any refer- 
ence to the principles of common international law with regard to the 
ae of the alien implies the recognition of the minimum stand- 
or ae 6 


Though many of the agreements in the vast network of the treaties of 
friendship, commerce, and navigation that the United States has concluded 
with other countries provide for varying standards of treatment, including 
national treatment, with regard to different types of problems, they reflect 
an overall commitment to a minimum international standard." Thus, the 
Treaty of Friendship, Commerce and Navigation between the United States 
and the Federal Republic of Germany of 1954—the prototype of such 
treaties in the post World War II era—provides in Article 1: 


1. Each Party shall at all times accord fair and equitable treatment 
to the nationals and companies of the other Party, and to their prop- 
erty, enterprises and other interests. | 


2. Between the territories of the two Parties there shall be, in ac- 
cordance with the provisions of the present Treaty, freedom of com- 
merce and navigation,” 


The standards established in many of these treaties often go beyond na- 


7528 LNTS 151, 157. 
Another example is the Treaty of Friendship and Establishment between Egypt and 
Persia of 1928 which provided, in Article 4, that 


The nationals of each of the High Contracting parties ... shall enjoy, on the 
same footing as nationals, the most constant’ protection and security for their 
parsons property, rights and interests, in conformity with ordinary international 
aw. : 

93 LNTS 381, 397. 76 A. Ror, supra note 31, at 99. 

7I R. Witson, supra note 50, at 6-9. Cf. U.S. DEPT or STATE, TREATIES IN 
Force: A List OF TREATIES AND OTHER INTERNATIONAL AGREEMENTS OF THE UNITED 
STATES IN Force on January 1, 1974 (Dep't of State Pub.’ 8755, 1974); R. WILSON, 
THE INTERNATIONAL LAW STANDARD IN TREATIES OF THE Unirep STATES 87-134 
(1953). For a latest example see Agreement on Trade Relations Between the United 
States of America and the Socialist Republic of Romania; TRADE AGREEMENT BETWEEN 
tHe Unrrep STATES AND Romania, H.R. Doc. No. 94-114, 94th Cong., Ist Sess. 
(1975); 14 ILM 671 (1975), 

Treaties of friendship, commerce, and navigation between countries other than the 
United States are similar in terms. See, e.g., Treaty of Friendship, Commerce and 
Navigation between Japan and the Argentine Republic, signed on 20 December 196]; 
613 UNTS 323. 

78 [1954] 7 UST 1839, 1841; 273 UNTS 3,4; TIAS No, 3593. 
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tional treatment in relation to particular problems, most notably in the — 


form of “most-favored-nation-treatment.” ” 

The minimum international standard for treatment of aliens, like all 
prescriptions which require delicate relation to the many varving features 
of differing contexts, has of necessity been left highly general in its empirical 
reference. The distinction between the lawful differentiation of the status 
within a country of nationals and aliens upon a reasonable basis and the 
discrimination against the alien which is arbitrary and unlawful must de- 
pend not only upon the values which are primarily at stake but also upon . 
many varying features of the institutional practices by which such values 
are sought and shaped. The minimum international standard has, how- 
ever, despite this fundamental difficulty shared by most other important 
prescriptions, been frequently and widely applied for the protection of 
aliens in many different value and institutional contexts.®° 

A most comprehensive summary is offered by Roth, though some com- 
men ators may not agree with all his characterizations:. 


(1) An alien, whether natural person or corporation, is entitled by 
international law to have his juridical personality and legal capacity 
. recognized by the receiving State. 


(2) The alien can lawfully demand respect for his life and protec- 
tion for his body. 


(3) International law protects the alien’s personal and spiritual 
liberty within socially bearable limits. 


(4) According to general international law, aliens enjoy no political 
rights in their State of residence, but have to fulfil such public duties as . 
are not incompatible with allegiance to their home State. 


(5) General international law gives aliens no right to be econom- 
ically active in foreign States. In cases where the national policies of 
foreign States allow aliens to undertake economic activities, however, 
general international law assures aliens of equality of commercial treat- 
ment among themselves. 


(6) According to general international law, the alien’s privilege of 
participation in the economic life of his State of residence does not go 


T9 On most-favored-nation treatment, see generally L. CHEN, STATE SUCCESSION 
RELATING TO UNEQUAL Trearws 96-108 (1974); Schwarzenberger, The Most-Favoured 
Nation Standard in British State Practice, 22 Brrr. Y.B. Int’. L. 99 (1945); The 
Most-Favored-Nation Clause in the Law of Treaties, working paper submitted by 
Mr. Endre Ustor, UN Doc. A/CN.4/L.127 (1968), [1968] 2 Y.B. INTL L. Comm’n 
165; Ustor, [First] Report on the Most-Favored Nation Clause, UN Doc. A/CN.4/213 
(1969); Second Report, UN Doc. A/CN.4/228 & Add. 1 (1970); Third Report, UN 
Doc. A/CN.4/257 & Add. 1 (1972); Fourth Report, UN Doc. A/CN.4/268 (1973). 

80 See A. ROTH, supra note 31, at 127-91; H. Sremer « D. Vacts, supra note 13, 
at 357-530. See also note 62 supra. One important contemporary mode of settling 
disputes about the treatment of aliens is that of lump sum settlement between states. 
The inherited doctrines about aliens appear to achieve a continuing viability. both in 
the terms of settlement and in the internal decisions by which the agreed sums are 
apportioned. Note the wide range in types of controversies indicated in the compre- 
hensive and insightful study, R. LILLICH & B. WESTON, INTERNATIONAL CLAIMS: THEIR 
SETTLEMENT BY Lump Sum AGREEMENTS (1975). 


1976] PROTECTION OF ALIENS | 451 


so far as to allow him to acquire private property. The State of resi- 


dence is free to bar him from ownership of all certain property, 
whether movables or realty. | 


(7) Wherever the alien enjoys the privilege of ownership of property, 
international law protects his rights in so tar as his property may not 
be expropriated under any pretext, except for moral or penal reasons, 
without adequate compensation. Property rights are to be understood 
as rights to tangible property which have come into concrete existence 
according to the municipal law of the alien’s State of residence. 


(8) International law grants the alien procedural rights in his State 
of residence as primary protection against the violation of his substan- 
tive rights. These procedural rights amount to freedom of access to 
court, the right to a fair, non-discriminatory and unbiased hearing, the 
right to full participation in any form in the procedure, the right to a 
just decision rendered in full compliance with the laws of the State 
within a reasonable time.*? | 


Long before it sought generally to protect the fundamental rights of the 
individual against his own state, international law created, thus, an ex- 
tensive and important protection for aliens in many different value 
processes.®? 


81 A. Rory, supra note 31, at 185-86. For a more detailed analysis of this recapitula- 
tion, see id. at 127-85. i 

82 The special protection accorded aliens under customary international law was 
such that Lauterpacht offered this observation: 


Although international law does not at present recognise, apart from treaty, any 
fundamental rights of the individual protected by international society as against 
the State of which he is a national, it does acknowledge some of the principal 
fundamental rights of the individual in one particular sphere, namely, in respect 
of aliens. These are entitled to treatment conforming to a minimum standard 
of civilisation regardless of how the State where they reside treats its own nationals. 
That minimum standard of civilisation comprises, in particular, the right of personal 
liberty and, generally, the right to equality before the law. International tribuna 
have repeatedly declared it to be a rule of international law. The result, which 
is somewhat paradoxical, is that the individual in his capacity as an alien enjoys 
a larger measure of protection by international law than in his character as the 
citizen of his own State. 


H. LAUTERPACHT, INTERNATIONAL LAW AND Human Ricurs 121 (1950; 1968). 


A specification of the exact scope of the protection thus accorded to aliens by 
customary international law would require a comprehensive study of past decisions, 
value by value. Whether a particular differentiation of aliens and nationals has a 
reasonable basis in the common interest of the larger community must of course depend 
not only upon the value primarily at stake in the differentiation but also upon many 
particular, and varying, features of the context in which the differentiation is made. 
It is this infinite complexity in the patterning of fact, as well as the failure to clarify 
common interest, which accounts for some of the continuing controversy over particular 
kinds of deprivations of aliens, such as in the nationalization or expropriation. of 
property and the unilateral termination of agreements. See note 13 supra. This 
controversy has recently been dramatized in the adoption by the UN General Assembly 
of “Declaration on the Establishment of a New International Economic Order” and 
its accompanying “Programme of Action” in May 1974 and of “The Charter of Eco- 
nomic Rights and Duties of States” in December 1974. See G.A. Res. 3201 (S-VI), 
May 1, 1974, UN GAOR, 6 Spec. Sess., Supp.1, at 3, UN Doc. A/9559 (1974); G.A. 
Res. 3202 (S-VI), May 1, 1974, id. at 6: G.A. Res. 3281 (XXIX), Dec. 12, 1974, 
UN Doc. A/Res/3281 (XXIX) (1975). See also 13 ILM 715 (1974); id., 720; 14 id. 
251 (1975); 68 AJIL 798 (1974); 69 id. 484 (1975). For further pertinent references 
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The new epoch in the international protection of human rights ushered 
in by the United Nations has, paradoxically, been attended by some un- 
necessary confusion about the continued protection of aliens. The rapid 
multiplication of newly independent states, arising from the emancipation 
‘of ex-colonial peoples, and the deepening: of ideological rifts about the 
world have brought intense challenges to many customary prescriptions, 
including those about the responsibility of states. The principle of the 
minimum international standard for the protection of aliens Las been sub- 
jected to especially severe attack. Thus, Mr. Padilla Nervo (Mexico) 
(later Judge of the International Court of Justice), in reinforcement of 
traditional Latin American attitudes, spoke sharply before the International 
Law Commission: : | 


The vast majority of new States had taken no part in the creation of 
the many institutions of international law which were consolidated and 
systematized in the nineteenth century. In the case of the law of the 
sea, for instance, though the future needs and interests of newly- 
established small countries were not taken into account, at least the 
body of principles thus created was not directly inimical to them. 
With State responsibility, however, international rules were established, 
not merely without reference to small States but against them, and 
were based almost entirely on the unequal relations between great 
Powers and small States. Probably ninety-five per cent of the inter- 
national disputes involving State responsibility over the last century 
had been between a great industrial Power and a small, newly-estab- 
lished State. Such inequality of strength was reflected in an inequality 
of rights, the vital principle of international law, par in parem non 
habet imperium being completely disregarded. . . 84 


to this development, see Recent Developments, The General Assembly’s International 
Economics, 16 Harv. INTL L. J. 670 (1975). A panorama of conflicting views is offered 
in 3 THe VALUATION oF NATIONALIZED PROPERTY IN INTERNATIONAL LAw (R. Lillich 
ed. 1975). 

83 Cf, generally ASIAN STATES AND THE DEVELOPMENT OF UNIVERSAL INTERNATIONAL 
Law (R. Anand ed. 1972); A. BOZEMAN, Toe FUTURE or Law IN A MULTICULTURAL 
Wortp (1971); L. Caen, supra note 79; J. Comen « H. Cau, PEOPLE's CHINA AND 
INTERNATIONAL Law: A Documentary Stupy (1974); W. FRIEDMANN, THE CHANGING 
STRUCTURE OF INTERNATIONAL Law (1964); R. Hiccis, CONFLICT or INTEREST 
(1964); F. Okoye, INTERNATIONAL Law AND THE New Arrican States (1972); 
B. Rouinc, INTERNATIONAL Law IN AN Expanpep Worip (1960); S. Savas, New 
NATIONS AND THE Law or Nations (1967); J. Syarauw, SomE NEWLY ESTABLISHED 
STATES AND THE DEVELOPMENT OF INTERNATIONAL LAW (1961); G. TuNKIN, supra 
note 39; Castañeda, The Underdeveloped Nations and the Development cf International 
‘Law, 15 Inri Onc. 38 (1961); Falk, A New Paradigm for International Legal Studies: 
Prospects and Proposals, 84 Yarz L. J. 969 (1975); Falk, The New Stctes and Inter- 
national Legal Order, 118 Hacur Recuru. pes Cours 1 (1966); Fatouros, International 
Law and the Third World, 50 Va. L. Rev. 783 (1964); Fatouros, The Farticipation of 
the “New” States in the International Legal Order, in 1 Tae FUTURE OF THE Ivrer- 
NATIONAL LEGAL Orpen 317-71 (R. Falk & C. Black eds. 1969); Guha-Roy, Is the 
Law of Responsibility of States for Injuries to Aliens A Part of Universal International 
Law?, 55 AJIL 863 (1961), reprinted in L. Gross, supra note 39, at 537-65; Lissitzyn, 
International Law in a Divided World, 542 INTL Conciiarion (1963); McDougal & 
Lasswell, The Identification and Appraisal of Diverse Systems of Public Order, 53 
AJIL 1 (1959), reprinted in L. Gross, supra note 39, at 169-97. 

84 [1957] 1 Y.B. INTL L. Comm’n 155 (Remarks at the 413th meeting). 
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A more detailed attack was made by S. N. Guha-Roy, who proposed a 
“thorough reexamination” of the customary law about the responsibility of 
states for injuries to aliens, “from the standpoint of the new states” and in 
the interest of an “absolute justice.” 8 Building upon the assumption that 
“a custom [is] in no way binding on other states, unless it can be shown to 
have had its roots in:‘some general principles of law of a more or less uni- 
versal character,” ®* Guha-Roy has no difficulty in concluding that “the 
law of responsibility of states for aliens” is not a “part of universal inter- 
national law:” 57 ` 


The law of responsibility then, is not founded on any universal prin- 
ciples of law or morality. Its sole foundation is custom, which is bind- 
ing only among states where it either grew up or came to be adopted. 
It is thus hardly possible to maintain that it is still part of universal 
international law. Whatever the basis of obligation in international 
law in the past, when the international community was restricted to 
only a few states, including those, fewer still, admitted into it from 
time to time, the birth of a new world community has brought about 
a sar change which makes the traditional basis of obligation out- 
moded.** 


It should be obvious that from Guha-Roy’s mystical assumption about how ` 
transnational expectations of authority are created the same, or the op- 
posite, conclusion could be made about any asserted prescription.® 

The more substantive arguments Guha-Roy makes for dismissing “what 
is ordinarily presented as the international standard of justice’ are stated 
in the form of “five objections:” 


First, a national of one state, going out to another in search of wealth 
or for any other purpose entirely at his own risk, may well be left to 
the consequences of his own ventures, even in countries known to be 
dangerous. For international law to concern itself with his protection 
in a state without that state’s consent amounts to an infringement of 
that state’s sovereignty. Secondly, a standard open only to aliens but - 
denied to a state’s own citizens inevitably widens the gulf between 
citizens and aliens and thus hampers, rather than helps, free intercourse 
among peoples of different states. Thirdly, the standard is rather 
vague and indefinite. Fourthly, the very introduction of an external 
yardstick for the internal machinery of justice is apt to be looked upon 
as an affront to the national system, whether or not it is below the 
international standard. Fifthly, a different standard of justice for 
aliens results in a twofold differentiation in a state where the internal 
standard is below the international standard. Its citizens as aliens in 
other states are entitled to a higher standard than their fellow citizens 
at home. Again, the citizens of other states as aliens in it are also 
entitled to a better standard than its own citizens.°° 


These “objections” may be observed to ignore the role of the international 


85 Guha-Roy, supra note 83, at 537-65. 86 Id. at 546. 

87 Id, at 562. 88 Ibid. 

89 Guha-Roy repeatedly makes clear that he regards “custom” and “general principles” 
as distinct and that his “general principles” are to be found only in some brooding 
metaphysical or “natural law” omnipresence. See id. at 539, 546, 550, 555. 

90 Id. at 563. 
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stancard in the maintenance of a world economy and society, to under- 
estim-ate the interests of any particular territorial community in the main- 
tenarce of such larger economy and society, to minimize the importance of 
the international protection of the human rights of even citizens or na- 
tiona-s,** to undercut the- vast flow ecross state lines today of prescriptive 
communication about the protection of both nationals and aliens, and to 


aggrendize the technical concepts of sovereignty and of territorial jurisdic- 
tion. 


In the context of such confusion it is understandable that the Inter- 
national Law Commission has made little headway in its protracted effort 
to clarify and codify the law of state responsibility..2 The first Special 
Rapporteur of the Commission, Dr. Garcia-Amador, essayed a noble “syn- 
thesis” of the newer emerging law of human rights and the older law 
designed for the protection of aliens in proposing both that the newer 
humen rights prescriptions be employed to give more precise content to 
the icherited minimum international standard for aliens and that the newer 
remedies being established for the protection of human rights generally be 
made to suspersede certain aspects of the hallowed state interposition on 
beha of its injured nationals.®* In eloquent diagnosis of the problem he 
statec: | 


In traditional international law the “responsibility of States for damage 
cone in their territory to the person or property of foreigners” fre- 
cuently appears closely bound up with two great doctrices or prin- 
ciples: the so-called “international standards of justice,” and the prin- 


81 Eyen in this day of the human rights movement, Guha-Roy writes: “It is, how- 
ever, 20 concern of international law how a state discharges its responsibility to its 
own rationals or if it discharges that responsibility at all.” Id. at 538. 

82 Sze Baxter, Reflections on Codification in Light of the International Law of State 
Responsibility for Injuries to Aliens, 16 Syracuse L. Rev. 745 (1965); Lucas, 
Toward the Formulation of an Acceptable Body of Law Concerning State Responsi- 
bility d., 721. 

For an overall review, see Garcia-Amadors Six Reports, supra note 8. For more 
recent developments, see First report on State responsibility, by Mr. Roberto Ago, 
Specia! Rapporteur, [1969] 2 Y.B. INTL L. Comm’n 125-56, UN Doc. A/CN.4/217 and 
. Add.1 (1969) (it deals with “Review of previous work on codification of the topic of 
the in-ernational responsibility of States”): Supplement, prepared by the Secretariat, 
to the “Digest of the decisions of international tribunals relating to state responsibility,” 
[1969] 2 Y.B. INTL L. Comm’n 101-13, UN Doc. A/CN.4/208 (1969); Proposals sub- 
mitted to, and decisions of, various United Nations organs relating to the question of 
State wsponsibility: supplement preparea by the Secretariat to document A/CN.4/165, 
[1969] 2.Y.B. Int’, L. Comm’n 114-24, UN Doc. A/CN.4/209 (1969); Second report 
on Staze responsibility, by Mr. Roberto Ago. Special Rapporteur, [1970] 2 Y.B. INTL L. 
Comm'n 177-97, UN Doc. A/CN.4/233 (1970) (“The origin of international respon- 
sibility”). For a recent discussion on the question of state responsibility before the 
Internstional Law Commission, see [1973] 1 Y.B. INrL L. Comm’n 5-66 (1202nd 
meeting to 1215th meeting). See also Kearney, The Twenty-Six Session of the Inter- 
national Law Commission, 69 AJIL 591, 602-07 (1975). 

The more recent work of the Commission has been at such a high level of abstrac- 
tion at to shed but a dim light upon specific controversies. The underlying assump- 
tion seems to be that state responsibility is best studied apart from particular context. 

98 Sce Garcia-Amador's First Report, supra note 8, at 199-203; Gercia-Amador, 
supra rote 39, at 467. ' 
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ciple of the equality of nationals and aliens. The first of these 
principles has been invoked in the past as the basis for the exercise 
of the right of States to protect their nationals abroad, while the 
second has been relied on for the purpose of rebutting responsibility 
on the part of the State of residence when the aliens concerned re- 
ceived the same treatment and were granted the same legal or judicial 
protection as its own nationals. 


Although, therefore, both principles had the same basic purpose, 
namely, the protection of the person and of his property, they appeared 
both in traditional theory and in past practice as mutually conflicting 
and irreconcilable. 


Yet, if the question is examined in the light of international law in its 
present stage of development, one obtains a very different impression. 
What was formerly the object of these two principles— the protection 
of the person and of his property—is now intended to be accomplished 
by the international recognition of the essential rights of man. Under 
this new legal doctrine, the distinction between nationals and aliens 
no longer has any raison d'être, so that both in theory and in practice 
these two traditional principles are henceforth inapplicable. In effect, 
both of these principles appear to have been outgrown by contem- 
porary international law.” 


His basic proposal was for equality of nationals and aliens, with both a 
minimum and a maximum in internationally recognized “fundamental 
human rights:” 


1. The State is under a duty to ensure to aliens the enjoyment of 
the same civil rights, and to make available to them the same in- 
dividual guarantees as are enjoyed by its own nationals. These rights 
and guarantees shall not, however, in any case be less than the “funda- 
mental human rights” recognized and defined in contemporary inter- 
national instruments. 


2. In consequence, in case of violation of civil rights, or disregard 
of individual guarantees, with respect to aliens, international responsi- 
bility will be involved only if internationally recognized “fundamental 
human rights” are affected.” 


The “fundamental human rights” he specified for framing the combined 
contours of state responsibility were extensive: . 


(a) The right to life, liberty and security of person; 


(b) The right of the person to the inviolability of his privacy, home 
and correspondence, and to respect for his honour and reputation; 
(c) The right to freedom of thought, conscience and religion; 


(d) The right to own property; 


(e) The right of the person to recognition everywhere as a person 
before the law; 


(£) The right to apply to the courts of justice or to the competent 
organs of the State, by means of remedies and proceedings which offer 
rie aie and effective redress for violations of the aforesaid rights and 

eedoms; | 


94 Id, at 199. 
25 Garcia-Amador’s Second Report, supra note 8, at 112-13. 
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(g) The right to a public hearing, with proper safeguards, by the 
competent organs of the State, in the determination of rights and ob- 
ligations under civil law; 


_ (h) In criminal matters, the right of the accused to be presumed 
Innocent until proved guilty; the right to be informed of the charge 
made against him in a language which he understands; the right to 
speak in his defense or to be defended by a counsel of his choice; the 
right not to be convicted of any punishable offence on account of any 
act or omission which did not constitute an offence, under national or 
international law, at the time when it was committed; the right to be 
tried without delay or to be released.** 


This imaginative proposal by Dr. Garcia-Amador has not, unhappily, 
enjoved wide approval from either state spokesmen or private commen- 
tators. By some his proposal is thought to extend the substantive protec- 
tion of aliens much beyond what states can reasonably be expected to 
accent and to exacerbate the problems of cooperation between states of 
differing degrees of socialization." By others he might be thought, per- 
haps justifiably, to weaken an important traditional remedy for the protec- 
tion of aliens before any effective new remedy is established in replace- 
men*.*8 

The newly emerged contemporary human rights prescriptions, including 
both the United Nations Charter and ancillary expressions, would indeed 
appear, however these prescriptions may ultimately be synthesized with 
the older doctrines of state responsibility, to have importantly increased 
the transnational protection that world constitutive process affords aliens.® 


96 Id. at 113. 
97 (O. AMERASINGHE, supra note 39, at 278-81, I. Brownie, supra note 7, at 513-14. 
98 in the words of Amerasinghe: 


There is scope, then, for the application in practice of the general non-conventional 
kaw of alien treatment, in view of the absence of any universal conventional law 
#o replace it, whether in regard tc economic interests alone or in regard to per- 
sonal and social interests as well. ‘What is more, any general convention governing 
the responsibility of States for injuries to aliens must take intc account the 
existing general non-conventional law. 


C. AMERASINGHE, supra note 39, at 7. 

‘See Lillich, The Diplomatic Protection of Nationals Abroad: An Elementary Principle 
of In-ernational Law under Attack, 69 AJIL 359 (1975). 

99 in the words of Sir Humphrey Waldock: 


international lawyers have already begun to speak of the assimilation of the 
customary law regarding the treatment of aliens with the new law of the Charter 
regarding “universal respect for, and observance of, human rights.” The assimila- 
tion is logical enough so far as ecncermms the “minimum standards” of treatment, 
that is, the scope of the fundamentel rights and freedoms protected by international 
bw. Human Rights, ex hypothesi, are rights which attach to all human beings 
equally, whatever their nationality. And in general, as I have said, the Universal 
Declaration offers aliens at least as much as the minimum standards of treatment 
guaranteed under customary law. To assimilate the position of aliens to that of 
mationals in regard to remedies would, however, be wholly unacceptable in the 
present state of international remedies for violations of human rights. 


Waldock, Human Rights in Contemporaru International Law and the Significance of 
the European Convention, in THe EuroPpEAN CONVENTION ON Human Ricurts I, 3 
(1965) (The British Institute of International and Comparative Law, International 
Law Series No. 5) (footnote omitted). 
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Although nowhere in the Charter or other nondiscrimination prescriptions 
is alienage specifically included among the impermissible grounds of differ- 
entiation,’ it is unmistakably clear that in the future differentiation of 


The protection of the rights of aliens is a matter of current concern within the 
United Nations. Pursuant to Resolution 1790 (LIV) of May 18, 1973 of the Economic 
and Social Council, as originated from a resolution of the Sub-Commissicn on Preven- 
tion of Discrimination and Protection of Minorities in August 1972 that was endorsed 
by the Commission on Human Rights, the UN Secretary-General conducted in 1973 
a “survey of international instruments in the field of human rights concerning dis- 
tinctions in the enjoyment of certain rights as between nationals and individuals who 
are not citizens of the States in which they live.” See The Problem of the Appliccbility 
of Existing International Provisions for the Protection of the Human Rights cf In- 
dividuals Who Are Not Citizens of the Country in which They Live, UN Doc. E/CN.4/ 
Sub.2/335 (1973) [hereinafter cited as Note on Aliens by the Secretary-Generall]. 
Cf. also Briggs, The “Rights of Aliens” and International Protection of Human Rights, 
in Aspects OF Liperry 213-31 (M. Konvitz & C. Rossiter eds. 1958); Freeman, 
Human Rights and the Rights of Aliens, 45 ASIL Procs. 120 (1951). 

The distinction made by Weis between protection of the interests of states under the 
customary international law of state responsibility and the interests of the larger inter- 
national community under the human rights prescriptions is an utterly artificial one, 
which should be made to disappear. See Weis, Diplomatic Protection of Nationais and 
International Protection of Human Rights, 4 Human Ricars J. 643, 675 (1971). 

100 See UN Charter, Arts. 1(3), 13(1)(b), 55(¢), 56, 62(2), and 76(c); The 
Protection of Respect and Human Rights, supra note 2, at 1034-41. 

It has been suggested by a reader that the Universal Declaration of Human Rights, 
the International Covenant on Civil and Political Rights, and the International Covenant 
on Economic, Social, and Cultural Rights do not protect aliens because “nationality” 
is not listed as a prohibited ground of differentiation. This astonishing interpretation 
of these various prescriptions finds no basis even in the literal words of these 
prescriptions. 

The Universal Declaration, in the first paragraph of Article 2, provides: 


Everyone is entitled to all the rights and freedoms set forth in this Declaration, 

without distinction of any kind, such as race, colour, sex, language, religion, polit- 

ical or other opinion, national or social origin, property, birth or other status. 
Unrrep Nations, Human Ricurs: A COMPILATION OF INTERNATIONAL INSTRUMENTS OF 
THE Unirep Nations 1, UN Doe. ST/HR/1 (1973) [hereinafter cited as UN Human 
Ricuts INSTRUMENTS]. It will be noted that these words stipulate that “all the rights 
and freedoms” are conferred upon “everyone,” and begin the list of prohibited grounds 
with “such as,” clearly indicating that the list is mot intended to be exhaustive. A 
similar formulation appears in Article 2(1) of the International Covenant on Civil and 
Political Rights: 


Each State Party to the present Covenant undertakes to respect and to ensure to 
all individuals within its territory and subject to its jurisdiction the rights recog- 
nized in the present Covenant, without distinction of any kind, such as race, 
colour, sex, language, religion, political or other opinion, national or social origin, 
property, birth or other status. | 
UN Human Ricurs INSTRUMENTS, supra, at 8 (emphasis added). It has been generally 
recognized that one of the major purposes of the whole panoply of human rights pre- 
scriptions has been to accord the nationals of a state the same protection previously 
accorded aliens and to make unnecessary, in general, any differentiation between aliens 
and nationals. There is nothing in the legislative history (travaux préparatoires) of 
these prescriptions to suggest any intent to exclude aliens from protection. 
The one possible exception to this conclusion is in the International Covenant on 
Economic, Social, and Cultural Rights, which is worded somewhat differently fram the 
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treatment because of alienage will be much more strictly confined and that 
unlewful discrimination, with respect to many values, may be much more 
reacily found. E | 

It may be recalled that though the United Nations Charter enumerates 
only four specific grounds of impermissible differentiation—race, sex, lan- 
guaze, and religion—these are intended to be illustrative and not exhaus- 
tive The more detailed formulation in the Universal Declaration of Hu- 
mar Rights makes this abundantly clear2°! The standard formula em- 
ployed by the Universal Declaration is: “Everyone has the right to. . .” 102 
Negatively, the formula is: “No one shall be. . . .” 2°? “Everyone” would 
app2ar to refer to all human keings, national and alien alike. When 
“everyone” is given a restrictive reference to a national only, the Universal 
Declaration makes this explicitly clear. Thus, Article 21 provides in part: 


l. Everyone has the right to take part in the government of his 
country, directly or through freely chosen representatives. 


Covenant on Civil and Political Rights. Article 2(2) reads: 


The States Parties to the present Covenant undertake to guarantee that the rights 
snunciated in the present Covenent will be exercised without discrimination of 
any kind as to race, colour, sex, language, religion, political or other opinion, 
tational or social origin, prcperty, birth or other status. 
UN Human Ricurs INSTRUMENTS, supra, at 4 (emphasis added). Nots the substitu- 
tion of “discrimination” for “distinction” and the substitution of “as to” for “such as.” 
Article 2(3) adds: 
Developing countries, with due regard to human rights and their national eco- 
tomy, may determine to what extent they would guarantee the economic rights 
-ecognized in the present Covenant to ncn-nationals. 
UN Human RIGHTS INSTRUMENTS, supra, at 4. These provisions could. unfortunately 
for ommon interest, be construed to permit some states to discriminate against aliens 
with respect to some economic rights. It has been recorded that Article 2(3) was 
adop-ed by the Third Committee cf the General Assembly by “41 votes to 38, with 
12 abstentions,” and that it was charasterized by many delegates as “contrary to the 
spirit of universality and equality underlying the draft Covenant and likely to give rise 
to al kinds of discrimination alien to the intentions of the sponsors.” Sohn, Supple- 
mentary Paper: A Short History of United Nations Documents on Human Rights, in 
Com_AISSION TO STUDY THE ORGANIZATION OF PEACE, THE UNnrrep Nations anp Hou- 
MAN Ricuts 38, 116 (1968). The ambiguities in the language of Article 2(2)(3) 
are spelled out in Note on Aliens by the Secretary-General, supra note 99, at 8-11. 

It may be noted, incidentally, that the International Covenant on Economic, Social, 
and Cultural Rights has been operative since January 3, 1976. 12 UN MONTHLY CHRON- 
IcLE 28 (Nov. 1975). Similarly, the International Covenant on Civil and Political 
Righ-s has been operative since March 23, 1976. 13 id. 73 (Jan. 1976). 

103 See Note on Aliens by the Secretary-General, supra note 99, at 7. 

102 E.g., Article 3: “Everyone has the right to life, liberty and the security of person.” 
Artice 10: “Everyone is entitled in full equality to a fair and public hearing by an 
independent and impartial tribunal, in the determination of his rights and obligations 
and of any criminal charge against him.” UN Human Ricurs INSTRUMENTS, supra 
note 100, at 1. See also Arts. 2, 6, 8, 11( 1), 13, 14, 15(1), 17(1), 18, 19, 20(1), 21, 
22, B, 24, 26(1), 27, 28, 29(1), in id. at 1-3. 

102 E.g, Article 5: “No one shall be subjected to torture or to cruel, inhuman or 
degreding treatment or punishment.” Article 17(2): “No one shall be arbitrarily de- 
privel of his property.” Id. at 1-2. See also Articles 4, 9, 11(2), 12, 15(2), 20(2), 
ibid. 
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2. Everyone has the right of equal access to public service in his 
country.7%4 


This is the only place in the Universal Declaration that a specified right 
is reserved for nationals only. This provision reflects only the long 
shared community expectation that differentiation on the basis of alienage 
is permissible in regard to participation in the making of community de- 
cisions, i.e., voting and office-holding.%* The concern in the Universal 
Declaration that human rights be protected for every human being, regard- 
less of nationality, is further manifested in the latter half of Article 2: 


Furthermore, no distinction shall be made on the basis of the political, 
jurisdictional or international status of the country or territory to which 
a person belongs, whether it be independent, trust, non-self-governing 
or under any other limitation of sovereignty.*°? 


This same concern for all human beings is even more pronounced in the 
International Covenant on Civil and Political Rights. This Covenant again 
employs, in general, the formulae that “Everyone shall have the right to 

.. 208 and that “No one shall be. . .” 1° Reference is clearly to every per- 
son, national or alien. Where distinction is intended between nationals and 
aliens, the Covenant is explicit. Thus, Article 25 provides: 


Every citizen shall have the right and the opportunity, without any 
of the distinctions mentioned in article 2 and without unreasonable 
restrictions: 


(a) To take part in the conduct of public affairs, directly or through 
freely chosen representatives; 


(b) To vote and to be elected at genuine periodic elections which 
shall be held by secret ballot, guaranteeing the free expression of the 
will of the electors; 


(c) To have access, on general terms of equality, to public service 
in his country.?"° 


The wording “every citizen” instead of “everyone” is significant. Again, 


104 Ibid. i 

105 Articles 13(2) of the Universal Declaration provides that “Everyone has the right 
to leave any country, including his own, and to return to his country.” The right to 
retum, thus, purports to extend only to nationals. Conversely, the asylum provision, 
Article 14{1) of the Universal Declaration, that “Everyone has the right to seék and 
to enjoy in other countries asylum from persecution” is obviously intended for non- 
nationals. 

106 See H, Santa Cruz, STUDY OF DISCRIMINATION IN THE MATTER OF POLITICAL 
Ricurs 26-27, UN Doc. E/CN.4/Sub.2/213/Rev.1 (1962). 

107 UN Human Ricuts INSTRUMENTS, supra note 100, at 1. 

108 E.g., Article 19(1): “Everyone shall have the right to hold opinions without inter- 
ference.” Id. at 11. See also Articles 9(1), 14(2)(3){5), 16, 17(2}, 18(1), 19(2), 
22(1), id. at 9-11. In addition, the Covenant on Civil and Political Rights employs 
such subjects as “Every human being” (Art. 6(1)), “Anyone” (Arts. 9(2-5)), and 
“All persons” (Arts, 10(1), 14(1), and 26). Id. at 9-11. 

109 E.g., Article 11: “No one shall be imprisoned merely on the ground of inability 
to fulfil a contractual obligation.” Id. at 9. See also Arts. 7, 8, 14(7}, 15(1), 17(1), 
18(2). Id. at 9-11. 110 Td. at 11. ; 
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this prescription is in deference to and expressive of the customary law 
that permits exclusion of aliens from participation in voting and office- 
holding. Similarly, Article 12(4) provides: “No one shall be arbitrarily 
‘deprived of the right to enter his own country.”*** When a prescription 
concerns aliens only, it is thus made clear. Article 13 reads: 


An alien lawfully in the territory of a State Party to the present 
Covenant may be expelled therefrom only in pursuance of a decision 
reached in accordance with law and shall, except where compelling 
reasons of national security otherwise require, be allowec to submit 
the reasons against his expulsion and to have his case reviewed by, 
and be represented for the purpose before, the competent authority or 
a person or persons especially designated by the competent au- 
thority. 


piaj a MN Ne gape 


In the International Covenant on Economic, Social, and Cultural Rights 
the rights protected are again designed for all human beings, irrespective 
of nationality“? Thus, the Covenant stipulates that the states parties 


“recognize the right of everyone to” “work,” ** “the enjoyment of just and 


favourable conditions of work,” "5 “form trade unions and join the trade 
union of his choice,” 1° “social security, ©" “an adequate standard of 
living,” = “be free from hunger,” 1° “the enjoyment of the highest attain- 
able standard of physical and mental health,” 1° “education,” 1 “take part 
in cultural life” +2? and so on. 

Even human rights conventions with a more restrictive focus are, again, 
formulated generally in terms of every individual human being. When 


111 Jd, at 10. , 

112 Id. The overriding goal for the protection of every human being, as enunciated 
in the International Covenant on Civil and Political Rights, is unequivocably reiterated 
in the Optional Protocol to this Covenant. Thus, Article 1 of the Optional Protocol 
reads: 


A State Party to the Covenant that becomes a party to the present Protocol rec- 
ognizes the competence of the Committee to receive and consider communications 
from individuals subject to its jurisdiction who claim to be victims of a violation by 
that State Party of any of the rights set forth in the Covenant. No communication 
shall be received by the Committee if it concerns a State Party to the Covenant 
which is not a party to the present Prctocol. 
id. at 16. The protection and remedies are clearly extended to all “individuals sub- 
ject to jurisdiction” of a contracting state, and not only those who possess its nationality. 
113 It js clear that in this particular Covenant a state may differentiate treatment of 
aliens from ‘nationals upon a reasonable basis. This is very far from providing that a 
state may discriminate against aliens. The reference, in Article 2(3), that “Developing 
countries, with due regard to human rights and their national economy, may determine 
to what extent they would guarantee the economic rights recognized in the present 
Covenant to non-nationals” would be totally unnecessary if states may generally dis- 
criminate against aliens. For expressions of more tentative conclusions, see Note on 
Aliens by the Secretary-General, supra note 99, at 8-11; Elles, supra note 1, at 308-09, 
114 Art. 6(1), UN Human Ricurs Instruments, supra note 100, at 4. 


115 Art, 7. Ibid. 116 Art. 8(1)(a). Ibid. 
117 Art. 9. Ibid. 118 Art, 11(1). Id. at 5. 
119 Art. 11(2). Ibid. 120 Art. 12. Ibid. 


121 Art, 13(1). Ibid. 122 Art, 15(1). Id. at 6. 
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alienage becomes relevant, it appears clear from each particular context.!?3 
Special attention may be called to Article 1(2) of the International Con- 
vention on the Elimination of Racial Discrimination, which reads: 


This Convention shall not apply to distinctions, exclusions, restrictions 
or preferences made by a State Party to this Convention between 
citizens and non-citizens,.1*4 


In the light of the major purposes of the Convention and the relevant con- 
text, it would appear clear that this provision was intended only to reserve 
to states a competence to continue to make the historic differentiations be- 
tween aliens and nationals established as reasonable under customary inter- 
national law. It was not intended as an oblique, new prescription that 
alienage is in general a permissible ground of discrimination.” Differen- 
tiation on the basis of alienage in regard to such matters as voting and 
office-holding, as customarily accepted, continues to be permissible, but the 
standard of treatment accorded to aliens, as established under customary 
international law and the contemporary human rights law with. respect to 
other values, is not to be diluted.?*¢ 

The two regional human rights conventions—European and American— 
are both cast in broad language designed to protect aliens as well as na- 
tionals. The European Convention, in Article 1, provides: 


The High Contracting Parties shall secure to everyone within their 
jurisdiction the rights and freedoms defined in Section I of this Con- 
vention.??7 


123 See, e.g., Article 3(e) of the Convention against Discrimination in Education: “In 
order to eliminate and prevent discrimination within the meaning of this Convention, 
the States Parties thereto undertake: ...(e) To give foreign nationals resident within 
their territory the same access to education as that given to their own nationals.” Id. 
at 31-32. Cf. also Art. 3{c) of the same Convention, id. at 31; Declaration on the 
Elimination of Discrimination against Women, Art. 5, id. at 39; Convention relating to 
the Status of Stateless Persons, Art. 3, id. at 61; Convention relating to the Status of 
Refugees, Art. 3, id. at 68. 

124 Id. at 24. The appropriate interpretation of this language in the light of the 
major purposes of the Convention and the absence of travaux to the contrary is that 
states may continue to differentiate between aliens and nationals on the bases that 
historically have been regarded as having a reasonable relation to their differences. 
This means, as was the principal thrust of the Convention for all individuals, that states 
may not discriminate against aliens on racial grounds. . 

It may further be noted that Article 1(3) of this Convention provides: 


` Nothing in this Convention may be interpreted as affecting in any way the legal 
provisions of States Parties concerning nationality, citizenship or naturalization, 
provided that such provisions do not discriminate against any particular nationality. 
125 Cf. Schwelb, The International Convention on the Elimination of All Forms of 
Racial Discrimination, 15 INTL & Comp. L. Q. 996, 1006-09 (1966); Note on Aliens 
by the Secretary-General, supra note 99, at 16-17. 
126 See Schwelb, supra note 125, at 1007-08. Cf. also Note on Aliens by the Sec- 
retary-General, supra note 99, at 16. 
For an exposition of other prescriptions relevant to aliens, see Note on Aliens by the 
Secretary-General, supra at 18-35. See also Elles, supra note 1; Weis, supra note 99. 
127 COUNCIL OF EUROPE, EUROPEAN CONVENTION ON Human Ricurs: COLLECTED 
Texts 2 (9th ed. 1974). Its text can also be conveniently found in Basic Documents 
ON INTERNATIONAL PROTECTION OF HumMAN Ricars 125 (L. Sohn & T. Buergenthal eds. 
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Thus, the European Commission on Human Rights has over the years re- 
ceived innumerable individual petitions (“applications”) brought by non- 
nat-onals resident in the member states of the Council of Europe.12® The 
sigrificance of this jurisprudence and practice has been underlined by 
Fawcett: , 


This marks the great departure taken by the Convention from tradi- 
tional forms of the international protection of individuals, for it dis- 
penses with nationality as a condition of protection. Each contracting 
State undertakes to secure the rights and freedoms of Section I to 
everyone within its jurisdiction, ae he or she is an alien, a na- 
tional of the State, or a stateless person, and regardless of civil status.2° 


In xeeping with the human rights conventions on the global scale, the 
European Convention, in referring to a specified right, employs the gen- 
eral formulae that “Everyone has the right to .. .” +*° and that “No one 
shall be...” 131 

- The same interpretation would appear equally applicable to the Amer- 
ican Convention on Human Rights. Significantly, the American Conven- 





1972) [hereinafter cited as Bastc Documenrs]; and in Bastc DOCUMENTS ON HUMAN 
Ricers 338, 340 (I. Brownlie ed. 1971). 

i2- For recent statistical data, see McNulty, Stock-Taking on the European Con- 
vent-on on Human Rights 59-61, Doc. DH(73)8 (1973); McNulty, Stock-Taking on 
the Zuropean Convention on Human Rights 66-69, Doc. DH(74) 6 (Oct. 1, 1974) 
[hereinafter cited as McNulty’s Stock-T aking 1974]. 

12: J, FAWCETT, THE APPLICATION OF THE EUROPEAN CONVENTION ON HUMAN 
RicHrs 18 (1969). 

ism See, e.g, Arts. 5, 6, 8, 9,. 10, 11, 13; Bastc Documents, supra note 127, at 
126-30. 

13: See, e.g., Arts. 3, 4, T; id. at 126, 128. 

Article 14 of the European Convention on Human Rights reads: 


The enjoyment of the rights and freedoms set forth in this Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a 
national minority, property, birth cr other status. 
Id. st 130. It will be noted, again, that the list of prohibited grounds begins with 
“such as,’ which clearly indicates that the list is merely illustrative. Cf. note 100 supra. 
Waen the Convention intends to permit restrictions upon aliens, it explicitly says so. 
Thus, Article 16 stipulates: 


Nothing in Articles 10, 11 and 14 shall be regarded as preventing the High Con- 
cracting Parties from imposing restrictions on the political activity of aliens. 


Id. at 130. Similarly, Protocol No. 4 to the Convention, in Articles 3 and 4, makes 
explizit the distinction between nationals and aliens. Article 3 reads: 


J. No one shall be expelled, by means either of an individual or of a collec- 
‘ive measure, from the territory of the State of which he is a national. 
2. No one shall be deprived of the right to enter the territory of the State of 
which he is a national. 
Id. az 146. Article 4 states: “Collective expulsion of aliens is prohibited.” Ibid. 

The fact that an individual is an alien may of course be a relevant variable in con- 
texts in which states engage in permissible accommodations and derogations, as pro- 
videc in Articles 8-11 and 15 of the European Convention. Id. at 128-30. This does 
not mean that alienage per se is a permissible ground for discrimination; it means only 
that alienage continues to be in some contexts a fact that may rationally be taken into 
account in determining the necessity and proportionality of a differentiation. 
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tion contains, in the Preamble, the unique proclamation that 


the essential rights of man are not derived from one’s being a national 
of a certain state, but are based upon attributes of the human per- 
sonality.1? 


The Convention thus specifies in Article 1: 


1. The States Parties to this Convention undertake to respect the 
rights and freedoms recognized herein and to ensure to all persons 
subject to their jurisdiction the free and full exercise of those rights 
and freedoms, without any discrimination for reasons of race, color, 
sex, language, religion, political or other opinion, national or social 
origin, economic status, birth, or any other social condition. 


2. For the purposes of this Convention, “person” means every human 


In regard to each of the specific rights to be protected, the Convention has 
employed the standard formulae that “Every person (or “everyone” ) has 
the right to... ” 134 and that “No one shall be. . .” +85 When reference is 
confined to aliens, it is explicitly stated. Thus, Article 22(6) reads: “An 
alien lawfully in the territory of a State Party to this Convention may be 
expelled from it only pursuant to a decision reached in accordance with 
law.” 16€ Article 22(8) stipulates: 


In no case may an alien be deported or returned to a country, regard- 
less of whether or not it is his country of origin, if in that country his 
right to life or personal freedom is in danger of being violated be- 
cause of his race, nationality, religion, social status, or political opin- 
ions,797 


Article 22(9) also reads: “The collective expulsion of aliens is pro--- 
hibited.” 138 In contrast, when reference is restricted to nationals, it is also 
clearly stated. Thus, Article 22(5) reads: “No one can be expelled from 
the territory of the state of which he is a:mational or be deprived of the 
right to enter it.”78° Similarly, Article 23 provides: 


1. Every citizen shall enjoy the following rights and opportunities: 


a. to take part in the conduct of public affairs, directly or through 
freely chosen representatives; 

b. to vote and to be elected in genuine periodic elections, which 
shall be by universal and equal suffrage and by secret ballot that guar- 
antees the free expression of the will of the voters; and 

c. to have access, under general conditions of equality, to the 
public service of his country. | 


132 Td, at 209. 

133 Td. at.210. 

The Charter of the Organization of American States, as amended, states in Article 
3(j) that the “American States proclaim the fundamental rights of the individual 
without distinction as to race, nationality, creed, or sex.” A. PEASLEE, INTERNATIONAL 
GOVERNMENTAL ORGANIZATIONS 1182, 1183 (rev. 3d ed. 1974). 

_ 184 See, e.g., Arts. 3, 4(1), 5(1), 7(1), 8, 10, 11, 12(1), 18(1), 16(1), 18, 20, 
21(1), 22(1)(2), 25(1); Basre DocuMENts, supra note 127, at 210-18. 

135 See, e.g., Arts. 5(2), 6, 7(2)(3), 9, 11(2), 12(2), 21(2); id. at 211-17. 

136 Id, at 217. 137 Id. at 217-18, 

138 Id. at 218. 139 Id, at 217, 
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2. The law may regulate the exercise of the rights and opportunities 
referred to in the preceding paragraph only on the basis of age, na- 
tionality, residence, language, education, civil and mental capacity, or 
sentencing by a competent court in criminal proceedings. +° 

Ir sum, the principal thrust of the contemporary human rights move- 
ment is to- accord nationals the same protection formerly accorded only to 
aliems, while at the same time raising the standard of protection for all 
human beings, nationals as well as aliens, far beyond the minimum inter- 
national standard developed under the earlier customary law.1* When the 
new human rights prescriptions are considered in mass, they extend to all 
the basic human dignity values the peoples of the world today demand, 
and the more detailed standards specified with regard to each of these 
values exhibit all the precision and definiteness that rational application 
either permits or requires. The consequence is thus, as Dr. Garcia-Amador 
insisted, that continuing debate about the doctrines of the minimum inter- 
national standard and equality of treatment has now become highly arti- 
ficia_; * an international standard is now authoritatively prescribed for 
all Fuman beings. It does not follow, however, that these new develop- 
men:s in substantive prescription about human rights have rendered ob- 
solete the protection of individuals through the traditional procedures de- 
veloned by the customary lew of the responsibility of states for injuries to 
aliers. 

The notion, popularized by Vattel, that an injury to an alien individual 
is an injury also to the state of his nationality served as justification for the 
protection of the interests both of the state and of an important category of 

individuals in an epoch when the nation-state was often regarded as “the 
exclusive and sole subject” cf international law. Even in a time, however, 
whea more catholic conceptions of the subjects of international law prevail 
and individuals are being given more direct access to authoritative arenas 
for tneir self-protection, the historic remedy of state claim for the protec- 
tion of the individual would not appear to have ceased to serve common 
intersst.143 Rather, the traditional channels of protection through a state,"** 


140 Td, at 218. 

141 See notes 99-140 supra and accompanying text. 

Ths conclusion might be reinforced by a comprehensive comparative study of internal 
constEutional developments about the world which create transnational expectations 
of auchority. For development within the United States, see Gordon, note 16 supra. 
See «so the other works cited in notes 14 and 16 supra. l 

142 F, GARCILA-AMADOR, L. Soun, & R. Baxrer, supra note 8, at 1-5; Gercia-Amador's 
First Report, supra note 8, at 199-203. 

143 The disappearance of the notion that states are the only appropriate subjects of 
international law need not becloud the facts of effective power that individuals some- 
times need the support of their states to secure appropriate remedies against states 
and œher entities. 

For comprehensive and persuasive development of this theme, see Lillich, note 98 
supra. See also Jessup, Non-Universal International Law, 12 Coium. J. TRANSNAT'L L. 
415 (1973), 

144 Xoessler observed that “the gist of the institution of diplomatic protection” lies 
“in its remedial aspect rather than in the substantive character of the interest involved.” 
“It is not,” he continues, “because the protecting state feels offended by the wrong 
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together with the newly developed procedures under the contemporary 
human rights program of claim by individuals,*** would appear to achieve 
a cumulative beneficent impact, each reinforcing the other, in the defense 
and fulfillment of the human rights of the individual. In recent times, 
individuals have in fact gained, for remedy of deprivations, either direct 
or derivative access to some transnational arenas of authoritative decision, 
such as the UN Commission on Human Rights (through the Sub-Com- 
mission on Prevention of Discrimination and Protection of Minorities) ,**° 
the Committee on the Elimination of Racial Discrimination,1**? the Euro- 





done to one of its nationals, but in order to give the latter a workable substitute for 
the inaccessability of an international forum, that the strong arm of the government is 
extended to the private interest... .” Koessler, supra note 40, at 181. 

145 See generally J. Caney, UN Prorecrion oF Civil AND Porrricat Ricurs (1970); 
E. Haas, Human RIGHTS AND INTERNATIONAL ACTION (1970); M. MOSKOWITZ, INTER- 
NATIONAL CONCERN WITH Human Ricuts (1974); C. Norncaarp, Tue POSITION OF THE 
INDIVIDUAL IN INTERNATIONAL Law (1962); A. ROBERTSON, Human RIGHTS IN THE 
Worp (1972); Unrrep Nations, UNITED NATIONS ACTION IN THE PELD or HUMAN 
Ricuts, UN Doc. ST/HR/2 (1974); V. Van DYKE, Human RIGHTS, THE UNITED STATES, 
AND WorrLp Communrry 159-254 (1970); J. Jefferies, The Individual and International 
Law, 1954 (unpublished J.S.D, dissertation, Yale Law School); Capotorti, The Inter- 
national Measures of Implementation Included in the Covenants of Human Rights, in 
INTERNATIONAL PROTECTION OF Human Ruicurs 131-48 (A. Eide & A. Schou eds. 
1968); Golsong, Implementation of International Protection of Human Rights, 110 
Hacor Recveu. pes Cours 7 (1963); Humphrey, The International Law of Human 
Rights in the Middle Twentieth Century, in THE PRESENT STATE or INTERNATIONAL 
Law AND OrHer Essays 75-105 (M. Bos ed. 1973); Korey, The Key to Human Rights 
Implementation, 570 Int’, ConcmzatTion (Nov. 1968); Schwelb, Civil and Political 
Rights: The International Measures of Implementation, 62 AJIL 827 (1968); Schwelb, 
Notes on the Early Legislative History of the Measures of Implementation of the- 
Human Rights Covenants, in M&LANGES OFFERTS A Potys Monoprnos 270-89 (1968). 

146 See L. Sonn & T. BoERGENTHAL, INTERNATIONAL PROTECTION OF HumMAN RIGHTS 
739-856 (1973); Unrrep Nations ACTION IN THE Fietp oF Human RicuTs, supra 
note 145, at 177-84; Carey, Progress on Human Rights at the UN, 66 AJIL 107 
(1972); Cassese, The Admissibility of Communications to the UN on Human Rights 
Violations, 5 Human Ricurs J. 375 (1972); Hoare, The UN Commission on Human 
Rights, in THE INTERNATIONAL PROTECTION OF Human RicHrs 59-98 (E. Luard ed. 
1967); Humphrey, The Right of Petition in the UN, 4 Human Ricurs J. 463 (1371); 
Humphrey, The United Nations Commission on Human Rights and its Parent Body, in 
l] Rene Cassin Amicorum DiscreuLorumMQue Liser 108-15 (1969): Newman, The 
New U.N. Procedures for Human Rights Complaints: Reform, Status Quo, or Chambers 
of Horror?, in Hearings on International Protection of Human Rights Before the 
Subcomm. on International Organizations and Movements of the House Comm. of 
Foreign Affairs, 93d Cong., Ist Sess. 715-22 (1974); Schwelb, Complaints by in- 
dividuals to the Commission on Human Rights: 25 years of an uphill struggle (1947- 
1971), in Tae CHANGING INTERNATIONAL Communiry 119-39 (C. Boasson & M. 
Nurock eds. 1973); Van Boven, The United Nations Commission on Human Rights 
and Violations of Human Rights and Fundamental Freedoms, 15 NEDERLANDS TIJDSCH- 
RIFT Voor INTERNATIONAAL ReEcur 374 (1968). 

147 The International Convention on the Elimination of All Forms of Racial Dis- 
crimination provides for individual petitions in Article 14, the first paragraph of which 
reads as follows: 

A State Party may at any time declare that it pay scence the competence of the 


Committee to receive and consider communications from individuals or groups of 
individuals within its jurisdiction claiming to be victims of a violation by that State 
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pean Commission on Human Rights,;*8 and the Inter-American Commis- 
sion on Human Rights,**® and such access promises to increase significantly 
in tne future, especially as the Optional Protocol to the International 
Covenant on Civil and Political Rights comes into operation.%° Yet the 
prospect of further direct access by individuals to authoritative arenas, 
though encouraging, remains far from adequate. As long as states remain 
the <nost important and most effective participants in transnational proc- 





arty of any of the rights set forth in this Convention. No communication shall 
be received by the Committee if it concerns a State Party which has not made 
cuch a declaration. ; 
UN Human Ricuts InsrRumMeEnts, supra note 100, at 23, 27. The competence of 
the Committee regarding individual petitions is made operative “only when at least 
ten States Parties” have made the requisite declarations of acceptance. Art. 14 (9), 
id. at 28. This condition has to date not been fulfilled. 

See The Protection of Respect and Human Rights, supra note 2, at 1082-86. See 
also W. LERNER THe UN CONVENTION ON THE ELIMINATION OF ALL Forms or RACIAL 
DISCEIMINATION 83-99 (1970); Reismen, Responses to Crimes of Discrimination and 
Genovide: An Appraisal of the Convention on the Elimination of Racial Discrimination, 
1 Denver J. INTL L. & Ponicy 29, 58-64 (1971); Schwelb, supra note 125, at 1031- 
59. 

148 See European Convention on Human Rights, Arts. 25-32; Basic DOCUMENTS, 
supra note 127, at 132-34. l 

See also R. Beppanp, Human RicHTs AND Eurore 50-85 (1973); F. CASTBERG, THE 
EvroeEAN CONVENTION ON Human Ricurs 34-67 (1974); Councn. or EuRorE, THE 
EUROPEAN CONVENTION ON Homan Fucars 11-16 (1968); A. peL Russo, INTER- 
NATICNAL PROTECTION OF Human RicHts 38-121 (1971); J. Fawcerr, supra note 129, 
at 277-322: C. Mornisson, THe DEVELorpiInc EvroPEAN LAW or Human Ricurs 60- 
98 (1967); A. Roserrson, Human Ricuts m Europe 49~74 (1963); A. ROBERTSON, 
supra. note 145, at 51-110; L. Sonn & T. BUERGENTHAL, supra note 146, at 1008-50, 
1091-99; G. Wem, THe European Canvention on Human Ricurs 90-143 (1963); 
Golsong, The Control Machinery of the European Convention on Human Rights, in 
Tue EUROPEAN CONVENTION ON Human RicHrs, supra note 99, at 38-69; McNulty, 
‘The Dperation and Effectiveness of the European Convention on Human Rights, 3 
U. Sen Francisco L. Rev. 228 (1969); McNulty’s Stock-Taking 1974, note 128 supra; 
Schw2lb, On the Operation of the European Contention on Human Rights, 18 INTL 
Orc. 558 (1964); Waldock,-The European Convention for the Protection of Human 
Rights and Fundamental Freedoms, 34 Brrr. Y.B. INTL L. 356 (1958). Cf. also 25th 
Anniversary of the European Conventicn on Humen Rights, 8 Human Ricars J. 325 
(1975). 

149 See A. SCHREIBER, THE INTER-AMERICAN COMMISSION ON Human Rıcars 41-56 
(1970); SECRETARIAT OF THE INTER-AMERICAN COMMISSION ON Human Ricuts, THE 
ORGANIZATION OF AMERICAN STATES AND Human Ricuts, 1960-1967, at 10-11 36-39, 
52-54 (1972); Buergenthal, The Revised OAS Charter and the Protection of Human 
Rightz, 69 AJIL 828 (1975). 

150 The Optional Protocol to the Intemational Covenant on Civil and Folitical Rights 
provides for individual petitions (“communications from individuals”) and related 
procedures to make the protection stipulated in the Covenant more effestive. It was 
adopted and opened for ‘signature, ratification, and accession under UN General As- 
sembly resolution 2200A (XXI) of December 16, 1966, along with the two Covenants. 
For its text, see UN Human Ricsers InstruMEnts, supra note 100, at 15-17. The Op- 
Protozol has already received more than the 10 ratifications or accessions needed for 
becoming operative. See E. Schwelb, Entry into Force of the International Covenants 
on Human Rights and the Optional Protocol to the International Covenané on Civil and 
Political Rights, infra p. 511. i 
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esses of decision, espousal of claims by states for deprivations suffered by 
individuals would appear indispensable to full protection. Remedy through 
claim by a protecting state and through individual petition need not be 
mutually incompatible; they can be made to reinforce each other for the 
better defense and fulfillment of the human rights of the individual.** 


IV. 


Tse FUTURE OF PROTECTION 


The future development of the world community will provide the context 
the characteristics of which are decisive for the conception of an alien and 
therefore for all prescriptions that relate to “protection” or “discrimination.” 
In political terms an alien is an outsider, a nonmember of the state whose 
policies are under consideration. As we have seen, it has long been re- 
garded as permissible for state policy to erect certain barriers against non- 
members. At the same time various limitations have been applied to dis- 
criminatory activity. Sharply contrasting policies and factual circumstances 
have tended to sustain ambiguities of legal doctrine in regard to aliens. In 
preceding sections we have demonstrated how these ambiguities can be 
coped with on behalf of preferred policy. Questions remain about the 
probable future interplay of fact and doctrine in this significant area. 

If we extend current trends into the future the prediction is warranted 
that after ‘an interval in which the protection of aliens remains in jeopardy, 
the direction of evolution will change as many conditioning factors that 
sustain discrimination are weakened. We refer, for example, to the jeop- 
ardy in which individuals and corporations often find themselves in former 
colonial countries. Up to this time policies of discrimination have not 
exhausted the reservoirs of resentment that accumulated during the period 
of colonial subordination and of post-colonial disappointment with the im- 
mediate fruits of independence. The initiative will continue to be taken 
by members of the national elite who are seeking to supplant alien interests 
in order to consolidate control by local capitalists. Where socialist ideology 
is strong, the active mobilizers of anti-alien sentiment are typically recruited 
from among the political elites whose members are determined to do away 
with and to preclude outside competition for effective control of national re- 
sources. Whether the anti-alien leaders are entirely political, or constitute 
a coalition of political and economic forces, their strategy will be to keep 


151 Cf. McDougal, Lasswell, & Chen, supra note 1, at 993-98. 

It has often been alleged, perhaps with some accuracy, that the doctrine of respon- 
sibility of states has been abused. Insofar as these complaints are appropriately di- 
rected to the use of force as a means: of self-help (“the gunboat policy”), they may 
be justified. Insofar as they relate to third-party decisionmaking, they have no 
validity. In the words of Lillich: “While it is true that ‘the ideas of justice and fair 
dealing incorporated in the accepted norms of conduct for European nations were 
carried over into the wider sphere of the international society of the nineteenth century,’ 
there is no need to apologize for attempting to establish a universal consensus behind 
justice and fair dealing.” Lillich, Forcible Self-Help by States to Protect Human 
Rights, 53 Iowa L. Rev. 325, 327-28 (1967). 
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alive among the rank and file of the population sentiments that enabled 
the anti-imperialist, pro-independence movement to succeed. 

As time passes many changes are likely to occur in the strength of the 
factors that support extremist measures against aliens. It will be increas- 
ingly evident to widening circles of leaders and the led that an unlimited 
antialien policy does not yield net advantages; that, in fact, in their own 
history there never was a totally anti-alien policy. Concessions are typ- 
ically made at successive stages of an independence movement to foreign 
interests from which political, economic, and other forms of assistance were 
(and are) sought. These adjustments may be made to rival socialist or 
liberal, totalitarian or moderate, blocs. The stronger powers among former 
colcnies also find themselves granting assistance to weaker members of the 
successor communities and insisting that reciprocal obligations be lived up 
to. In this way they reinstate the confrontations that originally led the 
stronger states to follow a policy inspired by Vattel (which, of course, they 
did not need to learn from a scholar). If the stronger among the successor 
powers share a common ideological orientation, synonyms will be used in 
order to avoid stigmatizing a fellow ideologist as an “alien.” Since the 
external relations of every successor power are not likely to be entirely re- 
stricted to an ideological bloc, situations can be expected to arise in which 
the traditional language of international law will seem more effective than 
alternatives. 

Many occasions for advancing claims on behalf of aliens will be but 
triv-ally related to economic affairs. The emerging code of human rights 
provides a set of standards that apply to every sector of human interaction. 
If we postulate that global connections will continue to gain intensity, 
emerging networks of association will cover more people, more localities, 
-and more pluralization. To an increasing extent the protection of aliens 
will be taken for granted. 

If we accept the scenario of accelerating interdependence, we must be 
prepared for a zig-zag evolution of policies toward nonmembers of the 
priccipal bodies politic. A key problem is whether the major political 
divisions of the globe will continue to be perceived by enough influential 
members as a sufficiently important means by which net advantages can 
be obtained at the expense of nonmembers. It is reasonable to assume that 
coalitions will arise which expect to reap benefits from governmental pol- 
icies that impose substantial deprivations on nonmembers. Such expecta- 
tion will take advantage of the reappearance of conditioning factors that 
hav2 fostered these results in the past. Lurking in the beckground of 
individuals who have not been socialized to identify fully with the world 
community is “fear of the stranger”; and this is often focused on non- 
members of the principal body politic (the state). From one situation to 
the other an “alien” may be stigmatized with every identifying symbol that 
has a negative cathexis (racial, religious, and so on). Recent environ- 
mental circumstances may have contributed to the level of unrest generated 
by realized or anticipated value deprivations (political, economic, and so 
on). Impulses that contribute to unrest are available for displacement on 
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such public targets as aliens. In our interactive world it is to be assumed that 
counterpolicies will be mobilized on behalf of the alien. In consequence, 
extremes of policy may be mitigated while expectations are strengthened 
that the prescriptive code that requires the protection of aliens is, indeed, 
enforcible. Barring drastic contingencies, the probability is that the code 
of human rights will be progressively refined in harmony with the policies 
necessary to protect aliens as full members of the world community. 


VOTING IN THE SECURITY COUNCIL AND THE PLO 
By Leo Gross * 


I. 


` INTRODUCTION 


The United States and some other members of the United Nations have 
been concerned in recent years about the substance of some resolutions of 
the General Assembly and the procedures by which they were adopted. 
Their concern was intensified by certain actions at the twenty-ninth session, 
when the Assembly sustained a ruling of its President with respect to the 
representation and participation of South Africa in that and future sessions, 
when it curbed the right of Israel to participate in the debate on the ques- 
tion of Palestine, when it accorded to the representative of the PLO 
(Palestine Liberation Organization) a treatment usually reserved to 
the head of a member state, and when it declared by Resolution 3210 
(XXIX) of October 14, 1974, “that the Palestinian people is the prin- 
cipal party to the question of Palestine” and invited the PLO “to par- 
ticipate in the deliberations of the General Assembly on the question of 
Palestine in plenary meetings.” __ 

However questionable some or all of these actions may be from a con- 
stitutional point of view, they could not have been prevented by a group 
of members which is in the minority in the Assembly. Nor could this 
group prevent the Assembly from adopiing at the thirtieth session, Resolu- 
tion 3379( XXX) in which it “determines that Zionism is a form of racism 
and racial discrimination.” ? 


2 Of the Board of Editors. 
1 The text of the ruling was as follows: 
On the basis of the consistency with which the General Assembly has regularly 
refused to accept the credentials of the delegation of South Africa, one may legit- 
imately infer that the General Assembly would in the same way reject the creden- 
tials of any other delegation authorized by the Government of the Republic of 
South Africa to represent it, which is tantamount to saying in explicit terms that. 
the General Assembly refuses to allow the delegation of South Africa to participate 
in its work. 
UN Doc. A/PV.2281, Nov. 12, 1974 at 76. Also in Resolutions of Legal Interest 
Adopted by the General Assembly at its Sixth Special Session and Twenty-Ninth - 
Regular Session 21 (1974). See also 29 GAOR, Supp. 31, at 10-11, UN Doc A/9631 
(1974), where the text of the ruling is, however, not reproduced. 

2 G.A, Res. 3379(XXX), Nov. 10, 1975. Resolutions of Legal Interest Adopted by 
the General Assembly at its Seventh Special Session and Thirtieth Regular Session 68 
(1975). 

At the close of the thirtieth session on December 17, 1975, the U.S. representative 
to the United Nations declared: 


None will learn with surprise that for the United States, at very least, the 30th 
General Assembly has been a profound, even alarming disappointment, This 
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One would have been justified in expecting that the United States and 
other minority members, particularly those which are permanent mem- 
bers’ of the Security Council, would have been on their toes to prevent 
the contagion of unbridled majoritarianism from infecting that prin- 
cipal organ of the United Nations.. This, regrettably, has not been the 
case, 


IL. 
VOTING IN THE SECURITY COUNCIL ON NOVEMBER 30, 1975 


_ On November 30, 1975, the Security Council, by a vote of 13 to 0, with 
China and Iraq not participating in the vote, adopted Resolution 381 

(1975 ),* prolonging the mandate of the UN Disengagement Observer Force 
(UNDOF) for six months and linking this third extension with the decision 
“to reconvene on 12 January 1976, to continue the debate on the Middle 
East problem including the Palestine question, taking into account all 
: relevant United Nations resolutions.” 

There is no harm, following the precedent of the Council’s Resolution 
338(1973), in linking peacekeeping with peacemaking. In the case of 
Resolution 381(1975), however, there is a deliberate attempt, which could 
have been prevented, to introduce into the debate in the Council resolu- 
tions of the General Assembly which had been opposed by a minority in- 
cluding the United States. As interpreted by the United States, for in- 
stance, “all relevant . United Nations resolutions” meant “only Security 
Council resolutions 242(1967) and 338(1973).”4 The Soviet Union under- 
stood the words to include “first and foremost Security Council resolution 
338( 1973) and General Assembly resolution 3236(XXIX).”5 If the debate 
was to be based on Security Council resolutions alone, the United States 
and possibly the United Kingdom and France should have voted against 
the resolutions unless the controversial terms were eliminated. This might 
but not necessarily would have prevented the extension of the mandate 
of UNDOF, .but in the circumstances this might have been the lesser evil. 
In any event the cease-fire and disengagement of Ores do not depend 
upon the stationing of the Force.® 


splendid hall has, since the opening of the Assembly, been repeatedly the scene 
of acts which we regard as abominations. We have not sought to conceal this view. 


Nor is it our view alone. Throughout the world individuals and governments have 
observed this General Assembly with dismay. 
74 DEPT. STATE BULL. 139 (1976). 
3 UN Doc. S/PV.1856, Nov. 30, 1975, at 16. 
t+ Id. at 12-15. See also similar statements by Costa Rica, Japan, France, the United 
Kingdom, Italy, and Sweden, id. at 31, 33-35, 37, 41, 44-45, and 56. 
5 Id. at 64-65. The Soviet representative also referred to G.A. Res. 3375 (XXX) 
(see infra note 40), as did the representative of Tanzania. Id. at 58. 
6 The contractual underpinnings of the disengagement were recalled by the rep- 
resentative of Costa Rica: 
“The action that it [the Security Council] has taken today cannot be en 
from the background which caused it to be taken. The preceding action concerne 


the Agreement on Disengagement between Israeli and ayi forces, on which the 
Secretary-General submitted a report to the Council . 
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It is not suggested that the extension of UNDOF is automatic. It is up 
to the Security Council to renew the mandate or let it lapse. What is 
suggested is that the cease-fire is not legally dependent on the stationing of 
UNDOF but on Security Council Resolution 338(1973) of October 22, 
1973, and the above-mentioned Agreement signed on May 31, 1974, under 
the terms of which Israel and Syria committed themselves to observe scru- 
pulously the cease-fire on land, sea, and air and refrain from all military 
actions in implementation of Resolution 338(1973). As to the stationing ` 
of the Force, it has to be observed that the Security Council in Resolution 
350(1974) of May 31, 1974, welcomed the Agreement and decided: “the 
Force shall be established for an initial period of six months, subject to 
renewal by further resolution of the Security Council.”7 There are no con- 
ditions attached to it. In particular, there does not seem to exist any sort 
of “good faith” agreement with respect to the current United Nations 
Emergency Force (UNEF) in Sinai or UNDOF which would make this 
operation dependent on the continuing consent of either Egypt or Syria, as 
was the case in connection with UNEF established in 1956. The “good 
faith” agreement was incorporated in the “Aide-mémoire on the basis for 
the presence and functioning of the United Nations Emergency Force in 
Egypt” of November 20, 1956, negotiated by Secretary-General Dag Ham- 
marskjéld and Egypt! and approved by the General Assembly in Resolu- 
tion 1121(XI) of November 24, 1956.° 

The aide-mémoire derived from the Secretary-General’s understanding 
that UNEF would be functioning under the terms of the “Uniting for - 
Peace” resolution and “would be limited in its operations to the extent that 
the consent of the parties concerned is required under generally recognized 
international law. While the General Assembly is enabled to establish 
the Force... it could not request the Force to be stationed or operate on 
the territory of a given country without the consent of the Government of 
that country.” 1° The aide-mémoire was the basis for Egypt’s unilateral 


The Agreement itself, which is not restricted by any deadline, was the result of 
the sovereign will of the signatory parties and represents a commitment to be ob- 
served by both parties. In this connexion, let us recall the final paragraph of 
Annex B of that Agreement, which reads: 


“Israel and Syria will support z resolution of the United ‘Nations Security 
Council which will provide for the UNDOF contemplated by the agreement. 
The initial authorization will be a six months subject to renewal by further 
resolution of the Security Council ... 


This implies that the Disengagement Agreement was ; not conditioned by any given 
deadline, that the renewal of the mandate is something to which the Security 
Council must agree, although such decisions cannot jeopardize the Agreement nor 
subject it to conditions. This emerges clearly from the very text of the Agreement. 
Id. at 29-30. For the Secretary-General’s report, see UN Doc. $/11302/Add. 1, May 
30, 1974. The quoted paragraph is at id. 4. 
729 SCOR Res. anp Dec. 4 (1974). 
811 GAOR, Annexes, Agenda Item 65, UN Doc. A/3375 (1956). 
9 11 GAOR, Supp. 17, at 61, UN Doc. A/3572 (1956). 
10 Second and final Report of the Secretary-General on the plan for an emergency 
UN Force, Nov. 6, 1956. Italics in original. GAOR, Ist Emerg. Spec. Sess., Annexes, 
Agenda Item 5, UN Doc. A/3302 (1956). The Secretary-General indicated that the 
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termination of UNEF on May 18, 1967, and for Secretary-General U Thant’s 
acquiescence.41_ The current UNEF was established by Security Council: 
Resolution 341(1973) of October 27, 1973+" on the basis of the report of 
the Secretary-General on the implementation of Resolution 340(1973).¥ 
The report does not refer to any prior agreement with Egypt,** and 
UNDOF does not seem to be contingent on Syria’s continuing consent, al- 
though politically the withdrawal of consent may well spell the end of 
UNDOF if the Council so decides or fails otherwise to deal with the 
situation.+® . | 


situation might be different if the Security Council were to use the force “within the 
wider margins provided under Chapter VIP’ of the Charter. The present UNEF was 
established, as was UNDOF, by the Security Council but whether under Chapter VII 
is a matter of construction. 
11 Spec. Report of the Secretary-General, May 18, 1967. 22 GAOR, Annexes, 
Agenda Item 21(b), UN Doc. A/6669 (1967); and Report of the Secretary-General on 
the withdrawal of the emergency force, June 26, 1967, GAOR, 5th Emerg. Spec. Sess., 
Annexes, Agenda Item 5, UN Doc. A/6730 (1967). For relevant excerpts from 
these reports, as well as those cited supra notes 8 and 10, see R. Hiceiws, Unrrep NA- 
TIONS PEACEKEEPING 1946-1967 (1969), particularly at 263, 337, 339, 342-43, 355. 
Reviewing the constitutional basis of the 1956 UNEF, Higgins disagrees with the view . 
that “Egypt was legally completely unfettered in demanding UNEF’s withdrawal.” She 
States: ; 
There are strong grounds for arguing that Egypt voluntarily tempered reliance on 
“sovereign consent” by acknowledging that good faith would be relevant if ever 
she wished UNEF to withdraw before its tasks were completed. Its tasks were 
not yet completed, and in May 1967 it would have been legally appropriate to 
call the good faith of Egypt in question. 

Id. 367. 

12 28 SCOR Res. anp Dec. 11 (1973). 

13 Ibid. For the Secretary-General’s report, see 28 SCOR Supp. for Oct-Dec. 1973, 
at 91, UN Doc. 8/11052/Rev. 1, Oct. 26, 1973. 

14 After the vote on Resolution 341(1973), the representative of Egypt announced 
that his government had “accepted Security Council resolution 340(1973) as a first step 
in the implementation of the decisions adopted by the Security Council” and declared 
the readiness of his government “to co-operate with the United Nations in the im- 
plementation of Security Council resolutions 338(1973), 339(1973) and 340(1973).” 
He also stated that: 

In giving its consent to the entry and presence of the United Nations Emergency 
Force on Egyptian territory, the Government of Egypt is exercising its sovereign 


rights to enable the United Nations to proceed with this first step and temporary 
ee towards putting an end to the aggression committed against Egypt since 


UN Doc. S/PV.1752, Oct. 27, 1973, at 36. See also UN Doc. S/PV.1750, Oct. 25, 1973 
and the Egyptian statement in UN Doc. S/11055, Oct. 27, 1973, 28 SCOR Supp. 
Oct.—Dec. 1973, at 92. The legal significance of the Egyptian statement is not clear. 
It was not endorsed by the Security Council. 

15 This seems to have been the understanding of the United States and the Soviet 
Union in their statements before the adoption of Resolution 350( 1974} supra note 7. 
The former declared: “the general principles which guided the United Nations Emerg- 
ency Force clearly apply to all aspects of the United Nations Disengagement Force, 
including the assurances of its continued effective functioning for the duration of the 
mandate established in the draft resolution.” UN Doc. S/PV.1774, May 31, 1974, at 
4-5. The Soviet representative noted his government’s approval of the statement of 
the Secretary-General “to the effect that the United Nations Disengagement Observer 
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After the adoption of Resolution 381(1975), the President oz the Council, 
on the basis of informal consultations, read a statement “regarding the 


agrzement of the majority of the Security Council as an opinion of that 
majority”: 


It is the understanding of the majority of the Security Council that 
when it reconvenes on 12 January 1976 in accordance with paragraph 
(a) of resolution 381(1975) the representatives of the Palestine 
Liberation Organization will be aviei to participate in the debate.** 


In accordance with the prior agreement no vote was taken on this state- 
ment,” although some members of the Council declared that they were 
not part of the majority.* France, although not objecting to the Presi- 
dert’s statement, correctly pointed out that this was “a procedural step 
wh:ch could have been settled, in accordance with normal practice, when 
the debate planned for January is taken up.” 1°. The Italian representative 
made the additional point that it was not “in conformity with the rules of 
procedure and normal practice to anticipate a decision which belongs to 
the Security Council to take when it meets on 12 January, the more so 
since from 1 January 1976 its composition will not be the same as at 
present.” *° The President, the representative of the USSR, wishing “to 
make a clarification” stated: “A decision taken by one membership of the 
Council is binding. upon the next membership of the Council.”** This is 
a dubious proposition at best although it is true, of course, that a resolution 
of the Council validly adopted remains in force until amended or abrogated 
by a subsequent resolution. In this case there was no formal resolution. 
A “standing decision” to participate in the Council’s consideration of certain 
agenda items is not unknown in the practice of the Council. Reference 
may be made to the invitation of June 25, 1950, under rule 39 of the 
Council’s Provisional Rules of Frocedure, to the Government of the Re- 
public of Korea “to sit at the Council table during the consideration” of 
the complaint of aggression upon the Republic.??_ Although it was claimed 
to be “binding,” the President of the Council, the representative of the 
Soviet Union, during the month of August 1950, insisted that in accord- 
ance with rule 39 “the Security Council decides in each separate meeting 
whsther to invite ‘members of the Secretariat or other persons ” ?3 and, 


Forze will be created on the basis of the general principles which were presented by 
the Secretary-General” in his previous report. Id. at 11. The report referred to is UN 
Doc. 8/11052/Rev. 1, supra note 18. 

1s UN Doc. S/PV.1856, Nov. 30, 1975, at 16. 

1” See UN Doc. S/11889, Nov. 30, 1975. , 

1: Thus, Costa Rica, Italy, and the United States. UN Doc. S/PV.1856, Nov. 30, 
1975, at 31, 46, and 53. 

1 Jd. at 37. Similarly the United Kingdom considered “that in sccordance with 
the established procedures and rules of the Council the question of participation in any 
meetings of the Council is a matter which has to be decided at the time of those 
meetings themselves.” Id. at 41. 

2r Td. at 46. 21 [bid. 

22 REPERTOIRE OF THE Practice oF THE SEcurrry Counci 1946-1951, UN Doc. 
ST/PSCA/1 (1954), Case 53, at 114. See also Case 64, id. at 119. 

2= Case 93, id. at 131-32. 
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practicing the filibuster technique for which he became notorious at the 
time, he declined to rule on the following point of order raised: by China: 


Does the President consider it obligatory upon him to carry out the 
decision of the Security Council of June 25 by inviting the representa- 
tive of the Republic of Korea to take his place at the Council table? *4 


As will be shown, consistency in the interpretation and application of the 
Charter and rules of procedure is a rare virtue in the practice of the organs 
of the United Nations. 


ITT. 
VOTING IN THE SECURITY COUNCIL ON DECEMBER 4, 1975 


The next step relating to the participation of the PLO occurred on Dec- 
ember 4, 1975, when the Council met pursuant to a letter of December 3, 
1975 from Lebanon concerning Israeli attacks directed at Palestinian refugee 
camps on Lebanese territory. The Council had also received a letter of the 
same date from Egypt, requesting the participation of the PLO in the dis- 
cussion of the Lebanese complaint. At the outset, the President of the 
Council (the representative of the United Kingdom) made the following 
statement: _ | 


In the course of the informal consultations that have taken place prior 
to this meeting, the representatives of Guyana, Iraq, Mauritania, the 
United Republic of Cameroon and the United Republic of Tanzania 
have put forward the same proposal. I have been asked by those five 
members of the Council to record that this proposal is not being put 
forward under rule 37 or rule 39 of the provisional rules of procedure 
of the Security Council, but, if it is adopted by the Council, the in- 
vitation-to the Palestine Liberation Organization to participate in this 
debate will confer on it the same rights of participation as are con- 
ferred when a Member State is invited to participate under rule 37.” 


24 Ibid. 
25 UN Doc. S/PV.1859, Dec. 4, 1975, at 3. 


Rule 37 reads: 


Any Member of the United Nations which is not a member of the Security Council 
may be invited, as a result of the decision of the Security Council, to participate, 
without vote, in the discussion of any question brought before the Security Coun- 
cil when the Security Council considers that the interests of that Member are 
specially affected, or when a Member brings a matter to the attention of the Se- 
curity Council in accordance with Article 35(1) of the Charter. 


Rule 39 reads: 


The Security Council may invite members of the Secretariat or other persons, 
whom it considers competent for the purpose, to supply it with information or to 
give other assistance in examining matters within its competence. 


Since rule 38 lays down the rights of a member invited under rule 37, it may be 
useful to quote its text. 


Any Member of the United Nations invited in accordance with the preceding 
tule or in application of Article 32 of the Charter to participate in the discus- 
sions of the Security Council may submit proposals and draft resolutions. These 
proposals and draft resolutions may be put to a vote only at the request of a 

representative on the Security Council. 
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In response to a question by the French representative, the President 
affirmed that “the representatives ot the Palestine Liberation Organization 
would not be invited under rule 39 cf the provisional rules of procedure.” 28 
The representative of France then stated “that this invitation can be ex- 
tended only on the basis of rule 36,” that “in fact, the only persons who 
have so far been heard by the Courcil outside the context of rule 39 have 
been representatives of Member or non-Member States of the Organiza- ° 
tion,” and that “since the formula envisaged for hearing the representatives 
of the Palestine Liberation Organization is different from that laid down 
in rule 39 of the rules of procedure, my delegation will, to its regret, be 
unable to associate itself with the decision that it is proposed this Council 
should take.” ? The delegate of Italy considered that the invitation could 
only be based on rule 39 and that the proposal raised “serious doubts and 
reservations as to its acceptability and its conformity with the provisions 
of the Charter, the rules of procedure and the spirit of this Organization.” ?s 
In the view of Japan, rule 39 was “applicable to the present case.” #° The 
strongest statement on the proposal, from the legal point of view, was 
mace by the President of the Council speaking as the representative of 
the United Kingdom: | 


That proposal contemplates conferring on the Palestine Liberation 
Organization a right to participate in the proceedings of the Council 
in this debate going far beyond what has customarily been accepted 
as appropriate in such a case. The granting to the PLO of this excep- 
tional status in the Ccuncil’s proceedings would, in the view of my 
Government, constitute an undesirable and unnecessary departure from 
the established practice of the Security Council. The provisional rules 
of procedure of the Council provide only for Member States of the 
Organization to enjoy such treatment. We see no sufficient reason to 
depart from that position. We certainly do not regard it as appro- 
priate to accord such exceptional treatment to a body which is not 
merely not a Member State of this Organization, but which does not 
claim to be a State at all, nor to be the government of a State. The 
Palestine Liberation Organization has been accorded a certain status 
by the General Assembly, but it does not, in our view, have the same 
status as those States which have been recognized as permanent ob- 
servers to this Organizetion.®° 


Clearly what was involved was not merely a procedural issue and re- 
spect for precedent. What was involved was a constitutional issue of the 


28 UN Doc. S/PV.1859, Dec. 4, 1975, at 3. 
27 Id. at 6. 
28 Id, at 11-12. He explained his doubts and reservations saying: 


First of all, no one can fail to take for granted that so far this Organization is 
an organization of sovereign States. The rights, duties and privileges and re- 
sponsibilities set and conceived withm the United Nations are linked to the very 
essence of statehood. Whatever feelings, consideration or sympathy we may have 
for a given organization, whenever some form of relationship is being established 
between that organization and the United Nations we must accept the fact that 
there is an inherent difference between it and a sovereign State, to the extent 
that it lacks statehood. 


Id. et 12. 
29 Id. at 14-15. 30 Id. at 38, 39-40. 
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first magnitude. There was also a political issue, namely the question 
whether the PLO should be invited at all. The United States representa- 
tive spoke primarily to the latter issue when he urged “all who share the 
hope for a just peace in the Middle East to withhold their support from 
this egregious attempt to use this body to deal with an amorphous, ter- 
rorist organization as though it were a concrete entity with the attributes 
of a sovereign Government.” 81 l 

- The supporters of the proposal skirted the constitutional issue presented 
by the words “the invitation . . . will confer on it the same rights .. .” and 
argued either that the invitation should be made without reference to rule 
39, as did Iraq and the USSR, or that the observer status of the PLO 
conferred a special privilege on it which justified the proposal.” At the 
end of his speech the representative of the USSR said: “No juridical 
casuistry can in any way justify opposition to the adoption of such a de- 
cision by the Council.” * 

The proposal was put to the vote and the result was nine votes in favor, 
three against (Costa Rica; the United Kingdom, and the United States of 
America), with three abstentions (France, Italy, and Japan). And the 
President declared: “Accordingly, the proposal has been adopted.” 3*4 - This 
was perhaps not unexpected, but the President should have declared that 
the proposal had not been adopted, as two permanent members of the 
Council, the United Kingdom and the United States of America, had voted 
against it. 

Clearly the proposal presented a procedural and a substantive constitu- 
tional issue. The procedural issue was that part of it which accorded an 
invitation to the PLO. According to the practice of the Security Council 
going back to its beginnings, invitations to members, states non-members, 
and individuals or representatives of organizations have been considered 
as matters falling under paragraph 2 of Article 27 of the Charter. In 
some of the cases the question was left open under which article of the 
Charter or which rule of the rules of procedure the invitation was 
adopted.** In some cases the invitation was supported by invoking “the 
spirit of the Charter or ‘equity? ”? 3 In some cases the invitation was 
restricted to making “a partial statement”; 37 in other cases it was of a gen- 
eral nature like the invitation to the Republic of Korea mentioned above.* 
In one case, the invitation to the Republic of Indonesia in 1947, the Presi- 
dent (Syria) stated that the invitation to the Republic “to appear before 
the Security Council during the discussion of this question, [was] without 
any definition or determination of the sovereignty of that Republic.” 3° 


31 Id. at 8-10. 82 Id, at 17, 21, 22-25. 

33 Td. at 26, 34 Id. at 41. 

35 See REPERTOME, supra note 22, at 116~18. 

86 Td, at 102 and Case 55 at 115, Case 56 at 116. 

87 Id. Case 56 at 116. See also Case 52 at 114. 

38 Text at supra note 22. Rererrome, Case 52 at 114 and Case 64 at 119. In Case 
55 (id. at 115) it was debated whether a “general invitation” should be extended to 
the People’s Republic of China. 

39 Case 59, id. at 117—18. 
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As the debate preceding and following the adoption of the <nvitation to 
the PLO shows, members of the Council, including the USSR, were no ` 
strangers to “juridical casuistry.” It would seem that the invitation to the 
PLO “to participate in this debate” was a matter governed by the Council’s 
` provisional rules of procedure and fell to be decided under rule 39, 
whether or not this rule was invoked.*° 

The second part of the proposal, namely that the invitation “will confer 
upon it [the PLO] the same rights as are conferred when a Member State 
is invited to participate under rule 37,” poses a constitutional question of 
the first magnitude. Rule 37, along with rule 38, refers exclusively to 
members of the United Nations as does Article 31 of the Charter, and rule 
38 refers to Article 32. Both articles of the Charter stipulate the conditons 
under which members of the United Nations which are not members of the 
Security Council or states which are not members of the United Nations 
may be invited to participate in the discussion of any question in case of 
the former and of any dispute to which they are parties in case of the 
latter. The Council never determined whether the item on its agenda was 
a “question” or a “dispute.” As it must have been obvious to all members 
of the Council that the PLO was neither a member nor a state non-member 


40 In the Security Council the representative of Iraq argued that rule 33 which refers. 
to “other persons” could not be applied inasmuch as the PLO had been “granted an 
official status within the United Nations-—namely, the status of permanent observers, as 
the sole legitimate representative of the Palestinian people,” that the rules of procedure 
did not provide for this category, and that in the only analogous case, the invitation 
to the permanent observers from South and North Vietnam, the invitation “was ex- 
tended to them to come and appear before the Council without reference to any rule 
of the provisional rules of procedure.” UN Doc. S/PV.1859, Dec. 4, 1675, at 16, 17. 
The United States representative rejected the analogy on three grounds: first, the 
invitation was limited to making statements and “not to participate felly”; secondly 
the invitation was “extended on a ‘no-objection’ basis,” there were no objections in 
the case of the two Vietnams whereas “there are objections in this case”; and thirdly, 
there was no reason to refer to any rule because “we knew under what rule we acted— 
the fact is that the legal basis of the invitation was rule 39.” Id. at 27. This pro- 
voked comments from the representatives of Irag, the Soviet Union, and Mauritania, 
which held the presidency at the time of the Vietnam invitation, and a clarification by 
the United States. Id. at 32-38. 

The allergy of the Security Council to the citation of specific articles of the Charter 
or rules of procedure is too well known to require comment. All that needs to be said 
is that the observer status of the PLO was completely irrelevant. Gereral Assembly 
Resolution 3237( XXIX), November 22, 1974, invited the PLO “to parzicipate in the 
sessian and the work of the General Assembly in the capacity of observer,” and in all 
international conferences held under the auspices cf the Assembly and other organs of 
the United Nations. Resolution 3375(XXX), November 11, 1975, to which the Soviet 
Union referred (id. at 21), called for the invitation of the PLO “to participate in all 
efforts, deliberations and conferences on the Middle East which are beld under the 
auspices of the United Nations, on an equal footing with other parties, on the basis 
of resolution 3237(XXIX).” Whatever the intention of the Assembly may have been, 
it could not possibly have intended to amend the Charter or to dictate to the Security 
Council how to conduct its business which is povemet by the Charter and its rules of 
procedure. é 
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of the United Nations, and that the PLO itself, as pointed out by the | 
United Kingdom, made no claim to be a state or the government of a 
state,“ rule 37 could not be applied. 

There is no provision in the Charter or in the rules of procedure for “as 
if” decisions or actions by the Council, that is for the treatment of a body — 
as if it were a member state. It follows that the action of the Security 
Council was ultra vires the powers of the Council under the Charter as 
well as the procedure Jaid down in the rules of procedure. The action 
of the Council was, legally speaking, null and void. 

It was within the rights and, indeed, the responsibilities of the perma- 
nent members to prevent the intrusion into the Council of the sheer ma- 
joritarianism cultivated in the General Assembly. Even if the argument of 
ultra vires is not accepted, the second part of the proposal would have to 
be decided in accordance with Article 27(3) of the Charter and not, as 
the President seems to have assumed, in accordance with paragraph 2 of 
Article 27. It seems unconscionable that the United States, which so 
strongly criticized certain actions of the Assembly, should have acquiesced 
in this obvious violation of the Charter. 

It may be farfetched, but the possibility cannot be excluded that the 
United States was deterred from invoking the veto and possibly the double 
veto by the precedent it created in the Laotian question. On that occasion, 
there was likewise before the Council a mixed proposal, one part of which 
was clearly of a procedural nature and the other equally clearly was not. 
On that occasion it was the Soviet Union which argued that the vote should 
be in accordance with Article 27(3) and invoked the double veto. With 
the assistance of a conniving President (Italy), the resolution was declared 
adopted in spite of the negative vote of the USSR.*? 

- The Lebanon case also included a feature which may be seen as raising 
the issue of the propriety, if not of the constitutionality, of the invitation to 
the PLO. The issue was raised by the Italian representative who pointed 
out that the Israeli bombing raid was directed against Lebanon and that 
“Lebanon is the only subject of international law which is entitled to make ` 
its point, to present its claim, in response to the Israeli act of infringement 
of its national sovereignty.” *? Referring to the duty of the members of 


_41 At the end of his speech, the representative of the PLO said to the absent U.S. 
representative that he wanted “to assure him that the so-called terrorists of today will 
be tomorrow the rulers, with their Jewish brothers, of liberated Palestine—-a Palestine 
for both Arabs and Jews, free of ethnic or religious discrimination, a Palestine free of 
racist Zionism.” UN Doc. S/PV.1859, Dec. 4, 1975, at 79. 

42 See L. Gross, The Question of Laos and the Double Veto in the Security Council, 
54 AJIL 118 (1960); and infra p. 488. 

43 UN Doc. S/PV.1859, Dec. 4, 1975, at 13. It may be objected that Italy’s con- 
tention is too narrow and categorical in view of the dictum of the International Court 
of Justice in Barcelona Tracticn (Second Phase). In the context of a state’s obligations 
with respect to foreign investments and foreign nations, the Court observed: 


These obligations, however, are neither absolute nor unqualified. In particular, 
an essential distinction should be drawn between the obligations of a State towards 
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the United Nations “to defend respect for the provisions of the Charter,” 
he considered it “incongruous and incompatible with the very essence of 
international law that two different entities—to use very simple words—the 
Lebanese State and the Palestine Liberation Organization, should be 
granted the same right to act in the international sphere, namely, within 
this Council, with regard to the same complaint and in connexion with a 
clear act of violation of territorial integrity.” He also wondered “how 
many Member States of the United Nations would claim that this Council 
can indeed go beyond its powers and prerogatives by allowing such a 
radical change, which can certainly not be described as procedural inas- 
much as it raises a very substantive matter of crucial importance for world 
order; a problem, to my mind, which goes much beyond the specific case 
under consideration.” 4* As it turned out, all fifteen members of the Secu- 
rity Council supported this radical change, including the United Kingdom, 
which, although sharing the preoccupation of Italy,** failed along with the 
United States to characterize its negative vote as a veto and which, by 
virtue of its position as Presiden: of the Council, it was fully capable 
of making effective. By failing to do so, the President can be seen as 
contributing to the making of the Council into what on another occasion 
he had said it was not, namely the “O.K. Corral.” | 

On the substance of the Lebanese complaint, the violation of Lebanese 
sovereignty and territorial integrity and the nature of the Israeli raid, a 
striking light was shed by the Soviet Union and, to a significant extent, the 
PLO. In defending the invitation to the PLO, the Soviet representative 
argued that the PLO was “not only an equal party in the Middle East 
conflict but, in this case, it is also the principal victim of aggressions, be- 
cause the act of international piracy by Israel was perpetrated not only in 
the territory of Lebanon but in areas where Palestinian refugee camps 
were situated. This was a dual crime committed by Israel: a violation of 
territorial integrity and an unprovoked attack on a sovereign State and an 
attack which caused a great many casualties on the site of a camp of 
refugees who had been driven from their homes as a result of Israeli ag- 
gression.” *® In short, as the representative of the Byelorussian SSR put it, 


the international community as‘a whole, and those arising vis-a-vis another State in 
the field of diplomatic protection. By their very nature the former are the con- 
cern of all States. In view of the importance of the rights involved, all States 
can be held to have an interest in their protection, they are obligations erga omnes. 
[1970] ICJ Rep. 3, at 32, para. 33. Apart from other considerations, this dictum is 
qualified by the words “all States” and is therefore inapplicable here as the PLO 
neither is nor claims to be a state. In so far as states are concerned, Articles 31 and 
32 lay down the conditions for their participation in the Security Council when it is 
seized of questions or disputes affecting their interests. 
44UN Doc. S/PV.1859, Dec. 4, 1975, at 13. 
45“There is a further consideration,” stated the representative of the United King- 
dom, “to which we attach considerable weight, that the essence of the complaint which 
is now before the Security Council is that of a complaint concerning the infringement 
of the territorial sovereignty of a Member State, Lebanon, which will itself be taking full 
part in our proceedings.” Id. at 39-40. 
48 Td. at 22-95. Italics supplied. 
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“the aggressive acts of Israel were directed in Lebanon against the Arab 
people of Palestine and against a Palestinian refugee settlement.” #4 Thus 
these two members of the Security Council in effect supported the Israeli 
claim that while the attack took place in Lebanon it was not directed 
against Lebanon but against refugee camps which have been widely re- 
garded as camps of the military arm of the PLO. 

That the targets of the raid were the camps and not Lebanese settle- 
ments was confirmed by Lebanon in detailing the casualties.** According 
to the Lebanese representative bombs were dropped, “some of which were - 
time-bombs.” *#® The PLO representative also furnished details about the 
raid and casualties and also, perhaps unwittingly, offered this information: 
“The enemy [presumably Israel] also used timed explosive bombs, in- 
tended to explode one hour after the attack. These bombs were, however, 
all dismantled by our forces.” = Thus, it would seem, the target of the 
“enemy” was not Lebanon but camps with refugees including “our forces,” 
that is, forces of the PLO. The pity is that unlike Jordan, which expelled 
these “forces” in 1970 and has enjoyed peace since then, Lebanon does 
not have the will or the means to assert its sovereignty in and over its 
territory.* It is also a pity that it did not occur to any member of the 
Security Council to recall the 1970 Declaration on Principles of Inter- 
national Law concerning Friendly Relations and Co-operation among States 
in accordance with the Charter which provides, inter alia: 


Every State has the duty to refrain from organizing or encouraging 
the organization of irregular forces or armed bands, including mer- 
cenaries, for incursion into the territory of another state. 


Every State has the duty to refrain from organizing, instigating, 
assisting or participating in acts of civil strife or terrorist acts in an- 
other State or acquiescing in organized. activities within its territory 
directed towards the commission of such acts, when the acts referred 
to in the present paragraph involve a threat or use of force.” 


Had these principles along with others been considered, there might have 
been a chance of a more fruitful analysis of the respective rights and 
duties: of Israel and Lebanon. In any event, the Soviet Union made an 


47 Id. at 31. Italics supplied. l 

48 According to the Lebanese representative, “8 Lebanese and 78 Palestinians were 
killed in northern Lebanon; 2 Lebanese and 106 Palestinians were injured ... In 
Nabatiyeh in the south, 4 Palestinians are known to have been killed along with 12 
Lebanese. Nine Lebanese and 11 Palestinians were injured.” Id. at 46. 

49 Ibid. 50 Id. at 76. Italics supplied. 

51 In this context, reference may be made to a dispatch from Beirut entitled Lebanese 
Christians Seize Palestinian Refugee Camp, by J. Markham in N.Y. Times, Jan. 15, 
1976, at 3. It is reported that “the rightists were ‘sorting out’ the camp’s residents. Its 
registered inhabitants would be permitted to stay, a spokesman said, but ‘foreign’ 
guerrillas would be ‘disarmed and sent back where they came from’.” 

52 G.A. Res. 2625(XXV), Oct. 24, 1970.. 25 GAOR Supp. 28, at 121, UN Doc. A/ 
8028 (1970). The two quoted paragraphs are in the section entitled: “The principle 
that States shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any State, or in any other 
manner inconsistent with the purposes of the United Nations.” 


t 
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impo-tant contribution to the clarification of the situation by lifting the 
screen of Lebanese sovereignty to reveal the real party in interest, the PLO. 
Regrettably, but not surprisingly, the debate in the Council ignored this 
impo-tant point, as it has done on previous occasions with ADER to 
Lebanon’s complaints against Israel.®* 

Firally, a word on the observer status of the PLO, which was strongly 
empkasized by supporters of the invitation with the rights of a member 
state.** Invitations to organizations to attend General Assembly sessions 
as observers are nothing new. The O.A.S. was so invited by General As- 
sembly Resolution 253(TIT) and the League of Arab States by Resolution 
477(*7). At the same session at which the PLO was invited as observer, 
the Assembly also invited, by Resolution 3208(XXIX), the European Eco- 
nomi? Community and, by Resolution 3209(XXIX), the Council for Mutual 
Economic Assistance “to participate in the sessions and work of the Gen- 
eral Assembly in the capacity of observer.” As explained long ago by the. 
Secretary-General: “Observer status in the General Assembly simply means 
the right to attend without participation in debate or in voting and, on 
invitetion, to participate in debate.” 5 Such invitations are extended to 
orgarizations without in any way modifying or enhancing their status. To . 
be sure, in Resolution 3375( XXX), the General Assembly caled on un- 
speciied conferences on the Middle East to invite the PLO “on an equal 
footing with other parties.” 5 Even this language changes nothing in the ` 
status of the PLO and it remains to be seen which conferences will heed 
the call of the Assembly. There are conferences and conferences, and 
some may be more flexible than others in inviting nongovernmental bodies 
on a footing of equality with states and governments. In any event, the 
Security Council is not a conference “held under the auspices of the United 
Naticns,” and therefore oe 3375( XXX) is inapplicable. 


LV. 
VOTING IN THE SECURITY COUNCIL ON JANUARY 12, 1976 


The third stage relating ta the participation of the PLO in the Security 
Courcil started on January 12, 1976, when the Council met to discuss the 
Midcle East problem in conformity with the Council’s Resolution 381 


ss There is never a perfect analogy but the Eichmann case may be recalled in which 
the Security Council pursued a rational course in distinguishing form from substance. 
In thet case, the Council on June 23, 1960 adopted Resolution 138(1960) in which it 
declared that the infringement of the sovereignty of a member state caused “inter- 
natioral friction” and “may, if repeated, endanger international peace and security,” 
and called on Israel “to make appropriate reparation” but did not ask for the return of 
Eichmann, as requested by Argentina. 15 SCOR Res. anp Dec. 4 (1960). 

For an analysis of this case, see H. Silving, In Re Eichmann, 55 AJIL 307 (1961). 

54 E.g., the Soviet Union, UN Doc. S/PV.1859, at 21, 22-25, 33-35. 

55 Feport of the Secretary-General on “Question of Invitations to Certain Regional 
Orgarizations Invited to Attend Previous Session of the Council (ECOSOC),” UN Doc. 
E/2048, June 20, 1951, at 3. 

58 See supra note 40. 
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(1975) of November 30, 1975. In accordance with the President’s state- 
ment on that occasion, the representatives of the PLO were to be “invited 
to participate in the debate.” °7 However, having recalled the statement, 
the President of the Council (United Republic of Tanzania) proceeded to 

say: 


This proposal is not being put forward under rule 37 or rule 39 of the 
provisional rules of procedure of the Security Council, but, if it is 
adopted by the Council, the invitation to the Palestine Liberation Or- 
ganization to participate in this debate will confer on it the same 
rights of participation as are conferred when a Member State is invited. 
to participate under rule 37.58 


This formula is identical with that put forward on December 4, 1975," 
and declared adopted over the negative votes of two permanent members 
of the Security Council, the United States and the United Kingdom. It 
may be assumed that the majority of the Council, emboldened by its suc- 
cess of December 4, 1975, had decided to press its advantage, and to en- 
hance the stature of the PLO, notwithstanding the Président’s statement of 
November 30, 1975, to the contrary, by assimilating it to a “Member 
State.” ®° The majority may have assumed that the opponents of the 
formula would contest it again on procedural rather than on constitutional 
grounds and that they would not insist on having their negative votes 
evaluated as vetoes. In this, the majority turned out to be right. In the 
vote the United States cast the only negative vote, whereas the United 
Kingdom joined France and Italy in abstaining.“ 

The supporters of the formula could base their arguments this time not 
merely on the observer status of the PLO but on the “precedent when at 
one of its previous meetings it. [the Council] invited the representatives of 
the Palestine Liberation Organization to participate as full representatives 
in a debate of the Security Council from beginning to end of that debate.”® 
Among the opponents, the United States stressed the need to safeguard “the 
integrity of Security Council procedures and . . . the future effectiveness of 
this body,” and that if members “take liberties with those procedures and, 
under the influence of immediate political positions with respect to a given 


57 See text at supra note 16. 

58 UN Doc. S/PV.1870, Jan. 12, 1976, at 11. 

59 See supra p. 475. 

60 The “rights” of a “Member State” invited under rule 37 specifically do not include 
the right to vote. Under rule 38, a member state “may submit proposals and draf: 
resolutions” but they “may be put to a vote only at the request of a representative on 
the Security Council.” See supra note 25. 

For a concise statement of “important differences” between Article 32 of the Charter 
and rule 39, see E. Kerley, The Powers of Investigation of the United Nations Security 
Council, 55 AJIL 892, at 917, n. 88 (1961). One of these differences is that: “Per- 
sons invited under Rule 39 attend as sources of information rather than as participants.” 
Ibid. 

61 UN Doc. S/PV.1870, Jan. 12, 1976, at 57. Owing to the changed composition of 
the Council the vote was eleven to one, with three abstentions. . 

62 Id. at 27 (the representative of the USSR). 
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question before this Council, establish or reaffirm unwise precedents, 
this will come back to haunt us.” The United States also, correctly, it is 
believed, argued: “For the most elemental of reasons, only Member States 
can participate in our proceedings as Member States,” ° but as on Decem- 
ber 4, 1975, it failed to draw the correct consequence from this most ele- 
mental reason. The United Kingdom, while recalling its earlier opposi- 
tion to the “undesirable and unnecessary departure from our established 
practice” and that its earlier “procedural objections .. . were not shared 
by the majority” of the Council, announced that it did not “think it right 
to press these procedural objections to the point of voting against the pro- 
posal, and therefore we will abstain.” ** The third permanent member of 
the Council, France, insisted after the vote that outside of ruwe 39 “only 
representatives of States, whether Members or non-members of the Organ- 
ization, may be heard by the Security Council” and that its abstention “can 
be explained by the status which the Council, contradicting its rules of 
procedure, is attempting to confer upon the PLO in our work.” © Thus,- of 
three permanent members which were opposed to the proposal, two sur- 
rendered to the majority and one—the United States—cast a negative vote 
without invoking Article 27(3) of the Charter. Thus the unprincipled 
majoritarianism ° of the Soviet and Third World blocs which all too often 
has come to prevail in the Assembly has found a second home in the 
Security Council. 


63 Id. at 13-15, 16. 64 Id, at 43, 44-45. 

65 Td, at 59-60. 

66 There is no question that the United States was fully aware of the gravity of the 
matter. Thus at one point its representative wondered whether the matter was one of 
procedure or of substance but while conceding that it was one of procedure con- 
sidered it to be a case of “erosion of procedure” and “of.fundamental concern to us.” 
Id. at 51, 52. At another point he said: 


What we may very well have to come to judge and are seeing here today is the 
commencement of an effort to subvert the open and public proceedings of the Se- 
curity Council and replace them by the rule of an extra-legal, semi-secret Apparat, 
which is inaccessible to the membership of the United Nations and inaccessible 
to the processes of inquiry. There is a term for this: the term is “totalitarianism.” 


Id. at 52. He also recalled that his “Secretary of State has spoken of the prospect that 
this institution will end as an empty shell.” Id. at 53-55. 
67 This was aptly characterized by the representative of the United Kingdom in the 
debate on the credentials of South Africa at the twenty-ninth session of the General 
Assembly on November 12, 1974. Addressing himself to those who “suggested that the 
delegation of South Africa should be excluded from participating in our future pro- 
ceedings,” he stated: 
Let me start by making the fundamental, if obvious, point that this Organization 
is governed by the Charter. It cannot, consistently with itself and with the role 
which it is designed to play in international affairs, disregard that Charter. We 
are either a law-abiding, law-respecting body or we are nothing, a mere talking 
shop. If we put aside the Charter whenever its provisions may seem -o a majority 
of us—even, indeed, to a preponderant majority of us—inconvenient, then we lose 
all claim to authority and to credence. It short, the Charter is and must be the 
constitutional foundation for all that we do. Respect for the Charter must permeate 
all our decisions. That much, I trust, is common to all of us here today. 

UN Doc. A/PV.2281, Nov. 12, 1974, at 23-25. As the ruling of the President of the 

Assembly (see supra note 1) demonstrates, this “trust” was clearly misplaced. 
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V, 
CONCLUDING OBSERVATIONS 


Could this outcome haye been prevented? Obviously no categorical 
answer is possible. It is possible, however, to indicate briefly alternatives 
which were open to those permanent members of the Council which op- 
posed the objectionable part of the invitation, namely that it would confer 
upon the PLO “the same rights of participation as are conferred when a 
Member State is invited to participate under rule 37.” 

The motion to invite the PLO consisted of two parts: the first part was 
the invitation, and the second part was the status of the PLO if invited. 
Under rule 32 of the Councils Provisional Rules of Procedure, “Parts of a 
motion or of a draft resolution shall be voted on separately at the request 
of any representative, unless the original mover objects.” It is not clear 
who the “original mover’ was at the January 12, 1976, meeting. The 
President seemed to be the mover.®* Leaving aside the question whether 
the President is empowered to make such proposals, it may be assumed 
that he could and should have made it in his capacity as representative of 
Tanzania. Had he objected, there would have been no separate vote on 
the two parts of the motion. Had he raised no objection, there would have 
been a clear indication of which members favored the invitation and which 
objected to the controversial second part. The vote on the invitation pure 
and simple is procedural; the vote on the second, in the present submission, 
is not. i 

Jt seems just possible, though no more than that, that if the motion had 
been voted in two parts at the December 4, 1975, meeting the first part 
would have been adopted by more than the requisite majority, but the 
second part might not have been adopted. Sweden, which was in favor 
of inviting the PLO, might have abstained in the separate vote on the 
second part, but as it was given no choice Sweden cast the crucial vote 
with the Soviet and Third World bloc in the vote which took place on 
December 4. 

An attempt to separate the vote on the motion was the first possibility 
which was missed. The second possibility, which was also missed, was to 
argue the impermissibility of the second part on constitutional or, to adopt 
the usual language, on substantive grounds. As indicated earlier, to invite 
a state or an organization to participate in the Council debate is one thing, 
to confer upon such a state or organization the rights of a member state 
is another. No matter how strongly the United States, the United King- 
dom, and France deplored a departure from established practice or the 
erosion of the rules of procedure, they put their arguments on the plane 
of procedure. This was, in the present submission, a fundamental error. 
The pretended assimilation of the PLO to a member state or the conferral 
of rights of a member state raises a question of the constitutional law of 


68 He said: “With this background in view, I should like to put foward the proposal 
..» UN Doc. S/PV.1870, Jan. 12, 1976, at 11. 
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the United Nations and not of procedure. There is nothing in the Pro- 
visional Rules of Procedure to permit the Council to assimilate a state or, 
still less, an organization to a member state. Nor could there be any such 
thing in these rules which are solely concerned with the conduct of pro- 
ceedings in the Council. They supplement the applicable articles of the 
Charter and do not and cannot supplant them. This is seen particularly 
clearly in rule 40 which deals with the delicate question of voting: “Voting 
‘in the Security Council shall be in accordance with the relevant Articles 
of the Charter and of the Statute of the International Court of Justice.” © 

Assuming that the objecting permanent members of the Council, or the 
United States alone, had taken a stand on the constitutional grounds of the 
law of the Charter, what might have been the outcome? On December 4, 
1975, these members or the United States alone could have argued that 
the proposed invitation was not adopted because two permanent members 
voted against it. Alternatively, the United States could have raised the 
preliminary question whether the proposed invitation was procedural. If, 
as suggested above, the motion had been separated into two parts, the 
preliminary question would relate only to the contested second part. The 
possibility of raising the preliminary question is explicitly laid down in the 
Four-Power Statement of June 7, 1945, with which France associated itself, 
_ on voting in the Security Council. The relevant part of it reads: 


1. In the opinion of the Delegations of the Sponsoring Governments, 
the Draft Charter itself contains an indication of the application of the 
voting procedures to the various functions of the Council. 


2. In this case, it will be unlikely that there will arise in the future 
any matters of great importance on which a decision will have to be- 
made as to whether a procedural vote will apply. Should, however, 
such a matter arise, the decision regarding the preliminary question as 
to whether or not such a matter is procedural must be taken by a vote 
of seven members of the Security Council, including the concurring 
votes of the permanent members.” 


As the Charter contains no indication whatever by what vote the Council 
could confer the rights of a member state on a nonstate entity, the prelim- 
inary question was in order. In view of the fact that the United Kingdom, 
a party to the Statement, held the presidency in December 1975, it appears 
possible that the President would have called for a vote on the preliminary 
question and then for a vote on the question itself, and if the United States 
had not concurred in either vote, the President would have declared that 
the motion -was not adopted in view of the negative vote of a permanent 


es Article 10(2) of the Statute provides the only exception to the voting rule in 
Article 27(3) of the Charter. 

On the subordination of the rules of procedure to the Charter, see Fitzmaurice, The 
Law and Procedure of the International Court of Justice: Treaty Interpretation and 
Certain Other Treaty Points, 28 Brrr. Y.B.I.L. 1, at 22 (1951) and P. C. Jessup, 
Parliamentary Diplomacy, 89 Hacun, Rec, pes Cours 201, at 204 (1956-1). 

70 Doc. 852, IlI/1/37(i), 11 UNCIO Docs 713 (1945). 
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member. If the motion had been voted in parts, the same procedure could 
have been followed with respect to the second part of the motion and the 
results would have been the same with respect to that part. 

A further point may be made. In the past there was controversy as to 
the binding force of the Four-Power Statement. There is no need to 
review this controversy for the simple reason that the preliminary question 
and the resulting so-called double veto have their legal basis in Article 27, 
paragraphs 2 and 3. As the Soviet delegate, Mr. Gromyko, rightly it is 
believed, pointed out, the Four-Power Statement “is an interpretation of 
the provisions of the Charter.” 1? Article 27(2) applies only to procedural 
matters, whereas, according to paragraph 3 of Article 27, “decisions on all 
other matters,” and this obviously includes the question whether a matter 
is procedural, “shall be made” by a qualified majority of seven—since the 
entry into force of the amendment to Article 27 on August 31, 1965, nine- 
members including the concurring votes of the permanent members. The 
so-called double-veto procedure has a solid basis in the Charter itself. 
Still, whether and how it will be applied depends to a substantial degree 
on the President of the Council. It might have been applied successfully 
in December 1975 for the reason stated above. In any event, those who 
were concerned about preventing the contamination of the Security Coun- 
cil by the majoritarianism of the Assembly had the obligation, it is sub- 
mitted, to use the available legal and constitutional procedure in order to 
forestall the adoption of an unconstitutional motion. 

On January 12, 1976, the situation in the Council was different from 
that of December 1975 because the presidency was in the hands of a Third 
World state. Still, for the reason stated, the United States, alone if neces- 
sary, should have called for a vote on the separate and separable parts of 
the motion and if this failed should have called for the preliminary ques- 
tion on the whole motion. If the United States had done so, the President 
could have called for a vote on the preliminary question and announced 
that, owing to the negative vote of a permanent member, the motion was 
not procedural. He would then call for a vote on the motion itself and 
announce that it was not adopted owing to the negative vote of a perma-. 
nent member. This would be the correct procedure in conformity with 
the Four-Power Statement and/or Article 27(3) of the Charter. 


71 See L. Gross, The Double Veto and the Four-Power Statement on Voting in the 
Security Council, 67 Harvarp L.R. 251, particularly at 256-62 (1953). 

With reference to the Statement, Stone observed: “Insofar as it was an unrepudiated 
- basis of the drafting of [Article 27], it is a proper, and indeed virtually authoritative, 
means of interpretation.” J. Stone, LEGAL CONTROLS or INTERNATIONAL’ Conruicr 213 
(1954). But see Fitzmaurice that “minutes, declarations, resolutions . . ., having the 
character of an agreed interpretation should be regarded, if not as part of the treaty 
itself, then as ancillary thereto, and as part of the complex of instruments produced by 
the conference in connection with the treaty it drew up.” Supra note 69, at 12-13. 
Italics supplied. Quere: agreed by whomP See also S. D. Bamsy, VOTING IN THE 
Securnrry Council 18 (1969) and B. V. Comen, Tue Unrrep Nations 11 (1961). 

723 SCOR, No. 71, at 42 (1948), quoted in Gross, supra note 71, at 266. 

73 See Cohen, supra note 71, at 12, who disagreed with the proposition in the text. 
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Alternatively, the President could have gone half-way, as did the Presi- 
dent of the Council in the question of Laos. The then President (Italy) 
called for a vote on the preliminary question proposed by the Soviet Union: . 
“Should the vote on the draft resolution submitted in Doc. $/4214 be con- 
sidered a procedural one?” ™* After the vote which was ten to one (USSR), 
the President, contrary to the Four-Power Statement and Article 27(3), 
declared: “Therefore, the resolution should be considered procedural. It 
is the interpretation of the Chair, shared by the overwhelming majority of 
the members, that the draft resolution falls clearly under Article 29 of the 
Charter.” 7® The Soviet delegate, correctly it is believed, observed: 


The President’s interpretation of the vote is illegal. It is at variance 
with the Charter, it is at variance with the four-Power declaration to 
which France subscribed, and it is at variance with the practice of the: 
Security Council. For these reasons, it is null and void.7® 


In the circumstances nothing more could be done, there being no provision 
in the Charter for a judicial review of acts of the organs of the United 
Naticns. If the President of the Council on January 12, 1976, had followed 
this precedent, the United States would have found itself in the same posi- 
tion as was the Soviet Union on September 7, 1959. 

Still another alternative open to the President on January 12, 1976, would 
have been to make a ruling, before or after the vote"? on his motion, that 
the motion was procedural whether or not the United States called for a 
vote on the preliminary question. There are some precedents for presi- 
dential rulings in connection -with voting in the Security Council,” but 


7414 SCOR, 848th meeting 12 (1959). 

The draft resolution sponsored by the United States, the United Kingdom, and 
France read: 

The Security Council decides to appoint a sub-committee . . . and instructs this 
sub-committee to examine the statements made before the Security Council con- 
cerning Laos, to receive further stetements and documents and to zonduct such 
inquiries as it may determine necessary and to report to the Security Council as 
soon as possible. 
UN Loc. $/4214, Sept. 7, 1959. Text the same as adopted, see 14 SCOR, Supp. 
July-Sept. 1959, UN Doc. S/1416, Sept. 8, 1959. Also cited in Gross, supra note 42, 
at 118. 

While the setting up of a sub-committee was a procedural matter, the conduct of 
inquiries was, in the Soviet view, not a procedural matter and therefore the whole 
draft resolution was not procedural. See id. at 122-24. 

75 IZ SCOR, 848th meeting 13 (1959). 

76 Id. at 13-14. Cited in Gross, supra rote 42, at 118. 

For a defense of the procedure in the Lacs case, see Kerley, supra note 60, at 216-18. 
He distinguishes between investigation under Article 34 for the sole purpose of de- 
termining the Council’s competence which is subject to Article 27(3) and the Council’s 
“general procedural capacity to receive information from persons willing to provide it 
as part of its consideration of a question,” which is governed by Article 27(2) of the 
Charter. Id. at 218. This “general procedural capacity” appears to be derived from 
the Ccuncil’s powers of discussion and consideration as well as from rule 39 of the 
Council’s rules of procedure. Id. at 205-07. 

77 It may be noted that in the practice of the Security Council the preliminary ques- 
tion may be raised before or after the vote on the contested draft resoluticn or motion. — 

78 See Gross, supra note 71, at 270-76. 
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they are not free from ambiguity. In the present submission, it is inadmis- 
sible to subject voting in the Security Council to a ruling by the President 
for two reasons. Rule 40 quoted above” simply refers to the Charter and 
the Charter does not provide for a resolution of a controversy as to the ap- 
plicable voting rule. The preliminary-question procedure is the only one 
available to the Council but its application depends upon the good faith 
of the President and of the members of the Council and that is, as the 
Laotian incident shows, not always forthcoming. The dissenting member 
may protest, as did the Soviet Union, but no effective judicial remedy is 
available. 

The second reason is that the “parliamentary” remedy which is avail- 
able is unconstitutional. ‘This remedy consists in a ruling by the President 
and a challenge to that ruling, The Provisional Rules of Procedure of the 
Council provide for.a ruling by the President but, according to rule 30, 
only on a point of order. By no stretch of imagination can questions 
relating to voting on draft resolutions or motions be subsumed under the 
admittedly vague rubric “point of order.” Moreover, in the practice of the 
Council, a procedural, that is unqualified, majority is required for over- 
ruling the President’s ruling. Thus if the President had ruled on January 
12, 1976, that the motion to invite the PLO with the rights of a member 
state was procedural, this ruling would have stood as there was no re- 
quisite majority to overrule. The consequence of admitting presidential 
rulings would be that a majority of any nine members could overrule the 
President’s ruling that a matter was not procedural and a minority of any 
seven members could prevent overruling the President’s ruling that the 
matter was procedural.®* It would be both politically undesirable and con- 
stitutionally inadmissible to place Article 27(3) of the Charter under the 
sway of presidential rulings under rule 30 of the rules of procedure.** 


79 See text at footnote 69 supra. 
89 Rule 30 reads: 


If a representative raises a point of order, the President shall immediately state 
his ruling. If it is challenged, the President shall submit his ruling to the Security 
Council for immediate decision and it shall stand unless overruled. 


81 It is unnecessary to consider here Article 18(3) of the Charter which refers to a 
different body, with a different composition, and above. all with different functions. 

82 See Gross, supra note 71, at 279. . 

Cohen disagrees with this view and welcomed the procedure in the Laotian question 
as a means “to limit any abuse in the exercise of the so-called double veto.” Supra 
note 71, at 13. In Stone’s view: 


the truth is that the approach via the Four Power Statement sanctifying the 
double veto, and that via Rule 30 excluding it, are competing legal starting 
points. ... These competing starting points might, of course, yield opposite re- 
sults on a particular matter.if both were simultaneously applied to it. In fact both 
will not be attempted to be applied simultaneously: the effect of the competition of 
starting points is merely that the choice between them is determined by politics, 
not by law. It is for this reason that the disposition of such matters in the future 
will depend on which Member of the Security Council is President at the time. It 
is this officer who makes the choice and his choice will be determined by the 
political position of his State. 


Supra note 72, at 226. While there is truth in Stone’s last sentence, in the present sub- 
mission, the starting points are not both legal: one based on Article 27 is legal, the 
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To do so would be to open the door once and for all to the sort of ma- 
joritarianism which even in the General Assembly is highly undesirable and 
unconstitutional when it is relied upon to override the applicable provisions 
of the Charter. It would reduce the Security Council to “a mere talking 
shop.” 

The United States, like the Soviet Union in 1959, would have had no 
effective remedy to challenge the President’s ruling, but it could and should 
have made it quite clear that it stcod for the application of the Charter 
and that Article 27(3) was not subject to parliamentary devices. No 
matter what the attitude of the United States may have been in and out of 
the United Nations during the cold war, there can be no doubt that it has 
an abiding interest in the observances of international law and the Charter 
of the United Nations.** Law and the rule of Jaw are basic values to free 
societies even, and especially so, in critical times, and it is a worthy effort 
to stand up for them. The United States was right in warning on Septem- 
ber 12, 1975, against the “erosion of procedure.” 3 It would have been 
even better and more to the point to warn against the “erosion of the 
Charter” and use all the constitutional means available to it as a member 


other based on rule 30 is not. As to Cohen’s position it may be observed that it was 
presumably based on the comfortable assumption that the liberation of the Council 
from the double veto was in the interest of the United States. This is certainly not so, 
if it ever was so, in a long-range calculation of the national interest. 

83 See statement by the representative of the United Kingdom, supra note 67. 

8 A change in the U.S. attitude as exhibited on the Laotian question is implied in 
the text. j 

It may be pointed out that the attitude of the United States is not unchangeable. 
Thus in connection with voting in the Secuirty Council on the admission of the two 
Vietnams, the United States adopted a stand which at best is only linguistically dif- 
ferent from the stand of the Soviet Union prior to 1955 on the simultaneous admission 
of Western and Soviet backed candidates for membership in the United Nations. The 
International Court of Justice ruled in 1948 that a member “is not juridically entitled 
to make its consent to the admission dependent on conditions not expressly provided by 
paragraph 1 of said Article” (Article 4 of the Charter). [1948] IC] Rer. 57, at 65. Yet 
when the Security Council rejected the inclusion in its agenda of the application of 
the Republic of Korea, the United States vetoed the applications of the two Vietnams. 
ts representative stated that the United States “would have voted for the admission of 
the Republic of South Korea, the Democratic Republic of Viet-Nam, and the Provisional 
Revolutionary Government of South Viet-Nam” but that it would “have nothing to do 
with selective universality, a principle which in practice admits only new members ac- 
ceptable to the totalitarian States.” UN Doc. S/PV.1836, Aug. 11, 1975, at 58-60; 
see also UN Doc. S/PV.1834, Aug. 6, 1975, at 41 and UN Doe A/PV.2354, Sept. 19, 
1975, at 87—91. 

At a later meeting of the Security Council, the U.S. representative recalled the Court's 
ruling that “package deals” were not in order but applied it to the other side which 
linked the admission of the Republic of Korea “to the case of North Korea.” He 
expressed the view that the Security Council is not “entitled, authorized or wise in 
linking these two matters in the face of ihe judgment of the Court and, indeed, of 
our recent well-established practice.” UN Doc. S/PV.1842, Sept. 26, 1975, at 53-55, 
The United States then vetoed: again the applications of the two Vietnams. UN Doc. 
§/1868, Sept. 30, 1975, at 23. l 

85 See supra note 66. 
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of the Council in defense of the Charter. The scenarios outlined above 
indicate that the best chance for a successful defense was in connection 
with the proceedings of December 4, 1975. An attempt to resort to the 
preliminary-question procedure on January 12, 1976, would probably have 
been unsuccessful but it would have laid the basis for opposing sheer ma- 
joritarianism via rule 30 in the future. 

The voting rules in Article 27 of the Charter were and remain an es- 
sential condition for the creation and continued existence of the United 
Nations. More than that they were and remain an essential condition of 
United States and Soviet membership in the United Nations. If that con- 
dition is eroded, the continued membership of the United States, at any 
rate, may well become doubtful. 


INTERNATIONAL LAW IN THE NEW GREEK 
CONSTITUTION 


A. A. Fatouros * 


The new Greek Constitution which entered into force on June 11, 1975, 
offers to international lawyers ar illustration of the increasing importance 
given to international legal issues by politicians and constitutional experts 
as they attempt to fashion constitutional structures more in keeping with 
contemporary international realities. The provisions of the new Constitu- 
tion concerning international law and relations which are discussed here 
_are largely consistent with current constitutional trends in Western Europe. 
They, and the debate around them, may also yield useful insights into the 
role and importance of the international legal context for a*small country 
actively involved in and influenced by world affairs. They are thus of in- 
terest not only to those who follow political events in Greece but to a 
wider public concerned with democracy and internationalism. 

The parliamentary process thet led to the adoption of the 1975 Con- 
stitution was peculiar, reflecting the formal and substantive difficulties of 
the country’s passage, in the latter half of 1974, from a brutal and dis- 
astrous dictatorship to democratic government. The interim government 
that came to power after the fall of the dictatorship issued a “Constitutional 
Act” (ie. a law with enhanced formal validity) which prcvided for a 
referendum to determine whether the country would be headed by a 
hereditary king or.an elected president and for a constitution-making pro- 
cedure in Parliament, to be completed in three months.?, The Parliament 
elected on November 17, 1974 was thus charged with revision bf the entire 
Constitution, subject only to the outcome of the referendum; the latter was 
held on December 8, 1974, and gave overwhelming approval to an “un- 
crowned republic.” The government formed after the elections proceeded 
speedily to prepare a draft for the new Constitution.2 Coun-erproposals, 


* Indiana University School of Law. The author wishes to express his thanks to 
Mr. George Mavrogordatos for his advice and his expert assistance in locating docu- 
mentation. 

1 Greek Government Gazette, Fase. å, No. 111, Tune 9, 1975. An “official transla- 
tion” was printed in 1 New Greece No. 7 (July 1975) 18-26, and No. 8 (Aug —Sept. 
1975 18-29. The translation used here is based on it, but with extersive modifica- 
tions. Citation of parliamentary debates and documents has been kept to a minimum, 
in pa-t because only provisional texts were available at the time of writing. 

2 Constitutional Act of October 3/4, 1974, text (in Greek) in 1 To Synracma 86 
(1975). While the time limits were Jater extended, the entire const-tution-making 
process, from submission of the government draft to entry in force of the Constitution, 
lasted less than six months. As a result, a certain Jack of deliberate study and detailed 
preparation is reflected in both the debates surrounding the Constitution and the 
final text. See, e.g., infra note 21. 

8 The draft was first published on December 21, 1974; it was formally submitted to 
Parliament, after slight modification, on January 7, 1975. 


492 


1976] INTERNATIONAL LAW IN THE NEW GREEK CONSTITUTION 493 


in the form of draft amendments, were eventually submitted by the opposi- 
tion parties. Among numerous unofficial discussions and proposals, a set 
of proposed amendments prepared by a small group of “constitutional ex- 
perts” was particularly influential.* , 

In Parliament, a Committee on the Constitution was formed and divided 
into two subcommittees. Debate on the Constitution was thus conducted 
in three phases—in subcommittee, in full committee, and in regular meet- 
ings of the entire Parliament. Toward the end of the last phase of the 
debate, the opposition parties decided to abstain from the remaining 
constitution-making sessions, in order to express their radical rejection of 
. certain provisions concerning presidential powers and to protest the domi- 
nation of the entire proceedings by the ruling party, which has an over- 
whelming majority in parliamentary seats. The last debate on several of 
the Constitution’s provisions (including Article 36 concerning treaty- 
making) and the final vote on the entire text were thus held in the absence 
of opposition members of Parliament. 

The provisions of the new Constitution that pertain to international law 
deal with four main topics: treaty-making, participation in international 
organizations, protection of national independence, and relations between 
international and municipal law.’ They are contained in little more than 
three articles. Of these, two (Articles 27 and 36) repeat, with modifica- 
tions, provisions already present in earlier Greek Constitutions. The others 
(Articles 2(2) and 28) are new. The text of the relevant articles follows: 


Article 2 


2. Greece, adhering to the generally recognized rules of international 
law, seeks the strengthening of peace and justice, and the develop- 
ment of friendly relations among peoples and States. 


4 The proposals were published in the Greek press. See, e.g, To Vma, Jan. 19, 21, 
22, and 23, 1975. Proposed amendments based on several of these were later intro- 
duced in Parliament. The experts’ group consisted of half a dozen legal scholars, well- 
known for their resistance against the dictatorship and located, politically, at various 
points within the opposition. The same group had prepared earlier a booklet, with 
more general PROPOSALS FOR A Democratic CONSTITUTION (Athens, 1975, in Greek). 
The author should here disclose personal bias in that he briefly collaborated with the - 
group in the drafting of proposals for the international law clauses of the Constitution. 

6 The new Constitution touches on international affairs in certain other provisions, 
as well. Article 4, paragraph 3, allows deprivation of Greek nationality only in the 
cases of voluntary acquisition of another nationality and of service “contrary to the ` 
national interests” in a foreign country. Article 5, paragraph 2, provides: 


All persons living in the Greek territory shall enjoy full protection of their life, 
honor ‘and freedom, regardless of nationality, race or language and of religious or 
political beliefs. Exceptions are permitted only in the cases provided for by 
international law. 

The extradition of aliens prosecuted for their activities in defense of freedom 
is prohibited. i ` 


Article 107 continues the practice initiated under the 1952: Constitution of offering 
foreign investors special protection under a statute of enhanced formal validity. See 
also Article 100(1) (vi), infre note 41. 
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Article 27 


1. No change in the boundaries of the State can be made without a 
law passed by the absolute majority of the total number of members 
of Parliament. 

2. Foreign military forces shall not be accepted in the Greek State, 
and may not remain in it or pass through it, without a law voted by 
the absolute majority of the total number of members of Parliament. 


Article 28 


1. The generally accepted rules of international law, as well as 
international conventions from the time they are sanctioned ê by law 
and enter into force according to each one’s own terms, shall be an 
integral part of internal Greek law, and they shall prevail over any 
contrary provision of law. The application of the rules of international 
law and of international conventions to aliens is always subject to the 
condition of reciprocity. : 

2. To serve an important national interest and to promote coopera- 
tion with other States, competences under the Constitution may be 
granted by treaty or agreement to organs of international organiza- 
tions. A majority of three-fifths of the total number of members of 
Parliament shall be necessary to vote the law sanctioning the treaty or 
agreement. 

3, Greece may freely proceed, by law voted by the absolute majority 
of the total number of members of Parliament, to limit the exercise 
of national sovereignty, if this is dictated by an important national 
interest, does not infringe upon human rights and the foundations of 
democratic government and is effected on the basis of the principles 
of equality and under the condition of reciprocity. 


Article 36 


1. The President of the Republic, complying in any case with the 
provisions of article 35 paragreph 1,’ shall represent the State inter- 
nationally, declare war, conclude treaties of peace, alliance, economic 
cooperation and participation in international organizations or unions, 
and announce them to Parliament with the necessary clarifications 
when the interest and the security of the State permit it. 

2. Treaties on commerce, as well as those on taxation, economic 
cooperation, and participation in international organizations or unions, 
and any others that contain concessions as to which under other pro- 
visions of the Constitution no provision can be made without a law, 
or that impose a burden upon the Greeks individually, shall have no 
force without sanctioning by a law voted by Parliament. 

3. Secret articles of a treaty may never reverse the public ones. 

4. The sanctioning of international treaties may not be the object 
of legislative delegation as provided by article 43, paragraphs 2 and 4.8 


6 On the precise meaning of that term, see infra, note 22, and accompanying text. 

T Article 35(1) requires that all acts of the President must be cosigned by the com- 
petent Minister, subject to certzin exceptions listed in the second paragraph of the 
article. 

8 Article 43(2) and (4) provide for possible delegation of legislative powers to the 
President in certain cases, by means of an Act of Parliament. 
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TREATY-MAKING 


The initial draft submitted by the government repeated, with slight 
modification, the relevant article of the 1952 Constitution.” Originally 
taken from the Belgian Constitution of 1831 ™ and inserted in the first 
Greek Constitution of 1844, this provision found its way into all later Greek 
Constitutions. Objections to the draft’s limited conception of the role of 
Parliament were expressed in newspaper articles + and in the constitutional 
experts’ proposed amendments.?? The latter’s proposals on this point were 
substantially adopted and submitted to Parliament by the opposition 
parties. i 

These counterproposals sought to enhance the role of Parliament in the 
tréaty-making process and in international affairs in general.4* Permission 
by Parliament (or a parliamentary committee) was to be required for a 
declaration of war.44 Parliamentary approval was to be required for all 
international agreements, expressly in the case of specified categories 
(treaties of peace, alliance, establishment, taxation, participation in inter- 
national organizations, etc.) and tacitly (i.e., through one monih’s inaction 
by Parliament after notice by the government) in the case of all others.* 


8 Article 32. 


The King shall be the supreme Head of State; he shall command the armed forces, 
declare war, conclude treaties of peace, alliance and commerce, and announce them 
to Parliament with the necessary clarifications when the interest and the security 
of the State permit it. However, treaties of commerce, as well as any others that 
contain concessions as to which under other provisions cf the present Constitution 
no provision can be made without a law, or that impose a burden upon the Greeks 
individually, shall have no force without the consent of Parliament. 
Translation (with modifications) from 3 A. PEASLEE, CONSTITUTIONS or Nations 403, 
409 (3d ed. by D. Peaslee Xydis, 1968). 

The main changes proposed in the government draft were the substitution of the 
President for the King, the removal to other articles of the first two: clauses, and the 
requirement that parliamentary consent be given by act of Parliament. 

10 Article 68, 3 PEasLEE supra note 9, at 77, 84. 

11 See A. A. Fatouros, International Relations and the Constitution, To Vima, Jan. 3, 
1975; G. Tenekides, Our External Orientations and the Constitution—II, id. Jan. 14, 
1975; S. Calogeropoulos-Stratis, International Rules and the New Constitution, id. 
March 13, 1975 (all articles in Greek). 

12 See, in particular, To Vma, Jan. 19, 1975. . 

13 It is interesting to note that one of the earliest Greek Constitutions, promulgated 
in 1827, before the end of the War of Independence and the definite formation of the 
Greek State, also insisted on a significant role of Parliament in treaty-making. It pro- 
vided (sec. 95): 

The Government cannot, without the Parliament’s consent, declare war or con- 
clude treaties of peace, alliance, friendship, commerce, and neutrality. Armistice 
agreements of a few days’ duration are excepted, but even then the Government 
must notify Parliament immediately. 

14 A provision to similar effect had been included in the only other republican Greek 
Constitution (of 1927) in its Article 83. | i 

15 Compare on this point the Constitution of The Netherlands, as amended in 1953, 
Articles 58-67. See H. F. van Panhuys, The Netherlands Constitution end International 
Law, 47 AJIL 537 (1953); van Panhuys, The Netherlands Constitution and Inter- 
national Law: A Decade of Experience, 58 id. 88 (1964). For further historical dis- 
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It was further provided that all governmental actions which bind the 
nation toward foreign states and individuals or toward international or- 
ganizations should be communicated to Parliament, confidentially if neces- 
sary. This provision was intended to cover commitments mace unilaterally 
or by formal or informal agreement, especially concerning economic and 
financial matters (e.g., loan guarantees, “letters of intent” addressed to 
the International Monetary Fund, etc). The opposition proposals also re- 
jected the possibility of secret agreements or provisions and suggested 
deletion of the relevant paragraph." | 

These positions appear to have had some slight impact on the final text 
(e.g., inclusion of additional treaty categories requiring parliamentary ap- 
proval, the explicit exclusion of approval through legislative delegation, 
etc.). In their basic thrust, however, they were rejected by the govern- 
ment majority, on the ground that parliamentary participation in foreign 
„affairs decision-making would involve delays and difficulties and would 
excessively limit the government’s freedom of action?!” The final text re- 
mains very close to earlier versions. Executive primacy in international 
affairs is clearly recognized. The President may freely conclude treaties 
on many subjects without informing Parliament, before or even after their 
conclusion. Secret treaties and secret clauses in treaties are allowed. The 
Parliament’s cooperation is necessary only for limited (although admittedly 
significant) categories of treaties, primarily those involving matters of 
exceptional importance 18 or concerning economic matters. Rejection of 
opposition proposals for the creaticn of a permanent parliamentary com- 
mittee on external affairs further canfirms the Executive’s predominance.” 

The language of earlier versions, not noted for clarity, has been retained. 
The reference to treaties which “impose a burden upon the Greeks in- 
dividually” has by now acquired a fairly definite meaning (covering es- 
sentially treaties requiring approprictions of public funds, thus “burdening” 
taxpayers) by virtue of long practice and application. Yet, a clearer for- 
mulation could easily have been found. More important, the negative 


cussion and analysis (bringing out, among other things, that earlier Netherlands 
Constitutions had provisions on treaty-making which closely resembled the Belgian 
and Greek versions referred to earlier), see L. Eranes and W. L. Gounp, THe RELA- 
TIONS BETWEEN INTERNATIONAL LAW ANC MUNICIPAL LAW IN THE NETHERLANDS AND 
IN THE UNITED STATES, esp. at 178-206 (1961). For some recent efforts in a similar 
direction in the United States, see, C. Okly, Advice and Consent: International Execu- 
tive Claims Settlement Agreements, 5 CALIFORNIA WESTERN INTERNATIONAL L. REV. 
271 (1975); and cf. 69 AJIL 864-71 (1975). 

16 Present Article 36(3). Its language (again taken from the Belgian Constitution 
of 1831) is found in all earlier Greek Constitutions. 

17 See, in particular, the debate on declaration of war in the March 18, 1975 meeting 
of the full Constitutional Committee of Parliament. 

18 See the discussion of Articles 27, 28/2) and (3), infra. 

19 The initial governmental draft included an express prohibition on the creation of 
parliamentary commissions of inquiry concerning foreign affairs (and national defense). 
This provision was eventually replaced by that of the present Article 66(2)(b) which 
requires a special majority for the creation of parliamentary commissions of inquiry 
in these two areas, 
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formulation of the need for legislative action (treaties “have no force” 
unless sanctioned by law) gives no clear indication of the kind of invalidity 
aimed at, that is to say, whether in international law or only internally. 
The matter was long in dispute both in Belgium, whose Constitution first 
used the formula, and in Greece; the prevailing view in both countries 
has limited invalidity to internal law only.”° It is highly likely that the 
revised language of Article 36(2) of the new Greek Constitution will be 
-construed in the same manner.” 


Earlier practice and case-law, although by no means fully consistent, 
permit certain clarifications concerning the role of the sanctioning act. 
Greek constitutional law and doctrine distinguish between “sanctioning” ” 
(kyrosis) and “ratification” (epikyrosis), the former term referring to the 
domestic legal measure putting the treaty into effect in domestic law and 
the latter corresponding to the international Jaw meaning of that term.”® 
According to recent practice, a treaty could be sanctioned not only by act 
of Parliament ** but also by executive (royal, presidential) decree, despite 
the patent absence of any constitutional authorization for the latter 
method.” Whatever margin of discretion might have been found in the 
language of earlier constitutions to justify this practice, it seems clearly 
excluded by the 1975 Constitution. The newly added paragraph 4 of 
Article 36, which forbids legislative delegation as to sanctioning, must 


20 See, as to Belgium, P.—F. SMETS, L’ASSENTIMENT DES CHAMBRES LÉGISLATIVES AUX 
TRAITÉS INTERNATIONAUX 62-69 (1964). And cf. more generally, H. Bur, TREATY- 
Maxinc Power 237-238 (1960) and passim; R. D. Kearney, Internal Limitations on 
External Commitments—Article 46 of the Treaties Convention, 4 INTERNATIONAL 
Lawyer I (1969); P. REUTER, InrROpUCTION AU DROIT DES TRAITÉS 28-30, 56 (1972). 

21 The language of the Constitution unfortunately reflects the haste in drafting. In 
the provisions here considered, for example, three words (here translated as‘ “treaty,” 
“convention,” and “agreement”) are used to refer to international agreements, with 
no indication of what difference, if any, is intended in their meaning. There is no 
indication of a difference in meaning, either, between the “generally recognized” rules 
of international Jaw of Article 2(2) and the “generally accepted” rules of Article 28(1). 

22 WEBSTERS Dictionary (3d ed.) gives as the first meaning of the verb “to sanc- 
tion,” “to make valid or binding: ratify, confirm or put into effect typically by decree, 
fiat or other formal procedure.” Despite semantic accuracy, use of this term does not 
make for elegance of style in English. It is however important to retain the distinction. 
Greek usage, as well, even in formal legal language, is by no means free of confusion 
between the two terms. 

23 For a clear exposition of the distinction between the “international” and the “con- 
stitutional sense” of “ratification,” see, G. G. Fitzmaurice, Do Treaties Need Ratifica- 
tionP 15 Brrr. YEARBOOK OF INTERNATIONAL LAW 113, at 113-116 (1934). And cf. 
Paul Reuter’s wise comments on “problems of vocabulary and problems of substance” 
in the relationship between international and internal Jaw, supra note 20, at 68-70. 

24 There is further linguistic confusion here, since it would seem that, strictly speak- 
ing, it is the head of state (now the President) who “sanctions” the treaty in all cases, 
after Parliament has approved the related bill (as he does for all laws). Cf. Article 
42(1) of the 1975 Constitution: “The President of the Republic sanctions, promulgates 
. and publishes the laws voted by Parliament within one month of the vote.” 

25 See the succinct but.valuable discussion in, D. J. Evrigenis, Les conjlits de la loi 
nationale avec les traités internationaux en droit hellénique, 18 Rev. HELLENIQUE DE 
Drorr INTERNATIONAL 353, 354, note 2 (1965). 
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be understood to preclude a forticri sanctioning by decree (except perhaps 
where this is done in compliance with an existing, already sanctioned, 
treaty, for instance, in the case of some decisions of international organiza- 
tions or summary amendments to some multilateral constitutive conven- 
tions). The constitutional language, in Article 28(1) as well as Article 36, 
can De read most consistently to mean that there is only one way in which 
a treaty becomes part of municipal law, namely, by act of Parliament sanc- 
tioning it. l 

Stch an act of Parliament has two functions (which, in other legal sys- 
tems, are carried out by separate legal measures): on the one hand, it 
authorizes (without obliging) the President to proceed to ratify the treaty, 
and on the other, it “transforms” the treaty into internal law.®* There is 
thus a possibility that a treaty may enter into effect internally in Greece 
before it comes into effect internationally, or, indeed, it may never come 
into force internationally, for whatever reason, while still being in force in 
Greek domestic law.” The new Constitution does not depart in this 
respact from earlier law. 


PARTICIPATION IN INTERNATIONAL [INSTITUTIONS 


Active involvement in international affairs in today’s world may lead 
to ccmmitments which go beyond traditional reciprocal treaty undertakings. 
Following the lead of several postwar Western European Constitutions, | 
the aew Greek Constitution deals expressly with the possibility of such 
extreordinary commitments. The relevant provisions allow such under- 
takirgs, require parliamentary approval, impose special majozity require- 
menis for the related votes, and establish certain substantive conditions. 

A drst class of special undertakings consists of those which impose limita- 
tions on the exercise of national sovereignty (Article 28(3)). A related 
prop2sal was included in the government’s original draft and may indeed 
be found in certain earlier proposals submitted by the current Premier, 
Constantine Karamanlis, in 1963. (as well as in the two pseudo-constitutions 
prepared by the military junta in 1968 and 1973). The final formulation, 
after extensive debate, much improved the original proposal sy eliminat- — 
ing some broad declaratory language (which eventually became the short 
statement in Article 2(2)) and by specifying certain restrictive conditions. 
Such undertakings must serve an “important national interest”; this re- 
quirement cannot presumably be satisfied by mere invocation of the 
country’s “national interests” and imposes a burden of further specification 
and detail. Two negative conditions (no infringement of human rights and 
of democratic principles) serve to safeguard the domestic constitutional 


26 On this point, see the perceptive detailed study by N. Valticos, Monisme ou 
dualisme? Les rapports des traités et de la loi en Grèce (spécialement a propos des 
conventions internationales du travail), 11 Rev. HELLÉNIQUE DE Drorr INTERNATIONAL 
203, 208 ff. (1958). : 

27 The sanctioning act may, of course, provide that the date of the trzaty’s internal 
entry into force depends on that of its international force. See, Valticos, supra note 26, 
at 22.. 
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order, while two affirmative ones (equality and reciprocity) attempt to 
exclude unilateral or unequal commitments toward foreign powers. Such 
“requirements” sound rather vague; in any concrete instance, their applica- 
tion is likely to give rise to differences in interpretation. But it is an 
error to judge them as if their function were to serve as rigid constraints 
or as specific directives for action. It is rather to provide the terms of 
reference for future debate, to structure and channel argument, and organ- 
ize around them future discussions, in Parliament or elsewhere, concerning 
undertakings of the type considered. The strictest actual constraint is no 
doubt the procedural requirement, the need for an absolute majority of 
the total number of members of Parliament. 

It is not quite clear to what sort of commitments this clause is addressed. 
During the debate in Parliament, the distinction was made between “re- 
_strictions on the exercise of sovereign rights” and such restrictions coupled 
with the “granting of sovereign competence” to international institutions. 
The former issue is now covered in ‘Article 28(3), the latter in Article 
28(2).. Obviously the two are closely related; the main reason for dealing 
with them in separate paragraphs is that it was eventually decided to re- 
quire different special majorities in each case. 

Restrictions on sovereignty not involving concessions of competence 
(i.e., those under Article 28(3)) appear to cover such cases as the adoption 
of human rights conventions or the establishment by treaty of free port 
zones. .The paragraph is couched in language broad enough to cover 
restrictions undertaken not only by treaty but also by unilateral state act 
(presumably in response to or in contemplation of parallel unilateral acts 
by other states). One wonders how far the meaning of Article 26(3) can be 
extended. All treaties may be understood (and have on occasion been 
described) as imposing limitations on the unhampered exercise of national 
sovereignty. If such a conception is seen as underlying Article 28(3), 
many if not all international agreements, as well as all other state com- 
mitments toward foreign states, even if not by treaty, would require the 
special’ majority imposed by Article 28(3). Article 36 would then be 
deprived of most of its effectiveness. Even if such a broad extension of 
the scope of Article 28(3) were to be rejected, serious difficulties remain 
in determining the exact limits of its application.” 

The second category of extraordinary international commitments con- 
sists of those which involve the grant by treaty of (supranational) au- 
thority to international organs (Article 28(2)). This provision was pro- 
posed and adopted mainly with Greece’s full entry into the European 
Economic Community in mind; it corresponds in this respect to recent 
provisions in other European Constitutions.”® Concern with the farreach- 


28 Some guidance may be found in the study of similar provisions of two other 
Western European Constitutions. See Federal Republic of Germany, Basic Law, 
Article 23(2) and (3), 3 Peasiex supra note 9, at 361, 366; Italy, Constitution (1947), 
Article 11, id. 500, 501. 

23 Cf., e.g., Federal Republic of Germany, Basic Law, Article 24(1}. 3 PEASLEE 
supra note 9, at 361, 366; The Netherlands, Constitution, Article 67, id., 652, 660-61. 
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ing effects of such action in terms of effective restriction of national sov- 
ereiznty led to the imposition of a high special majority requirement. Two 
affirmative requirements are also imposed: “important national interest” 
and_ cooperation with other states. Some opposition proposals insisted on 
the need to exclude expressly the application of this provision to “military 
agreements (ie. NATO), on the ground that the provision as it stands 
is fer too broad. No such amendments passed. 

It is curious that no other substantive restrictions are mentioned in this 
paregraph. In particular, there is no express reference to the other affirma- 
tive and negative conditions found in the companion provision of Article 
28(3). It seems appropriate, however, to read those conditions into para- 
graph (2), as well. As already noted, the two provisions largely overlap 
in their subject matter, with paragraph (3) being more inclusive, It is 
indeed impossible to imagine a concrete situation which would involve a 
gract of sovereign competence to international institutions (per paragraph 
(2) ) and would not at the same time constitute a restriction on sovereignty 
(per paragraph (3)). If there is need to safeguard human rights and 
democratic principles and to insist on international equality and reciprocity 
in the case of commitments which do not include a grant of sovereign 
competence, there is a fortiori need for the same conditions for more far- 
reaching commitments, which include such a grant. The rather confused 
legislative history of these two provisions appears to support such an 
inte-pretation.*° 

Tre net effect of paragraphs (2) and (3) of Article 98 is to give Parlia- 
ment, with respect to the specified categories of international commitments, 
a sicnificant role, going considerably beyond that provided for by Article 
36(5). It is certainly arguable that in Article 28(2) and (3) (as well as 
in Article 27), the new Greek Constitution makes parliamentary action in 
the manner specified a condition for the international validity of any re- 
lated international agreements and not only for their internal legal effect. 
The manifest importance attached to the subject matter and the imposition 
of nımerous substantive conditions indicate that such agreements concern 
Greek internal law rules “of fundamental importance,” while the prom- 
. ineme given in the Constitution to the special majorities required makes 
any violation of these provisions “objectively evident to any state con- 
ducting itself . . . in accordance with normal practice and good faith.” 31 


PROTECTION OF NATIONAL INDEPENDENCE 


Beth paragraphs of Article 27 repeat provisions found in the 1952 Con- 
stitution (indeed, Article 27(1) is found in essentially similar form in all 


80 “t may further be noted that reciprocity is also emphasized in paragraph (1) of 
- Artice 28. It was indeed forcefully defended by the government spokesman in the re- 
lated debate. In this respect too an a fortiori argument seems appropriate. 

81 The quoted language is taken from Article 48 of the Vienna Convention on the 
Law of Treaties, which may be taken to express on this point a fairly general con- 
sensis. For relevant comments, see the authors cited supra note 20 {in particular 
Profesor Reuter’s remarks). 
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Greek Constitutions since 1844). The single important change in 1975 
was the addition of the requirement of a special majority. These provisions, 
too, may be understood, on grounds similar to those advanced in the pre- 
ceding paragraph, as making parliamentary action an express condition of 
international, rather than solely internal, validity of the international agree- 
ments involved. 

During debate in Parliament, these provisions became the focus of cer- 
tain anxieties acutely felt in current Greek politics. Along with the provi- 
sions of Article 28(2) and (3), Article 27 was seen as symbolic of an entire 
range of issues relating to the protection of national independence, mainly 
as against powerful friends rather than enemies. Declarations in various 
forms were proposed asserting the inalienable character of national inde- 
pendence.: Both factions of the Communist Party present in Parliament 
sought to incorporate in the Constitution declarations of adherence to the 
principles of peaceful coexistence. Other proposals sought a specific pro- 
vision requiring revision, within a definite period, of existing multilateral 
and bilateral military pacts (i.¢., those concerning NATO and U.S. bases). 

The objectives of most of these suggestions were fairly clear: in broader 
context, protection of the nation’s independence from “entangling alliances” 
with powerful countries. This position reflects a long-delayed reaction 
against the traditional acceptance in Greek foreign policy of a Great Power 
(Great Britain for a long time, and since 1947, the United States) as the 
nation’s exclusive “patron.” 34 


RELATIONSHIP BETWEEN INTERNATIONAL AND MUNICIPAL LAW 


The provisions of Article 28(1) are probably the most interesting from 
a strictly legal point of view. Under the previous Constitutions, and in the 
absence of express constitutional language, the place of international Jaw 
rules in internal Greek law has been fairly well settled in legal theory 
and case-law, although much less so in administrative and legislative prac- 
tice. The principle that the “generally accepted rules of international law” 
(i.e. customary international law) form an integral part of Greek law, 
with no need for express incorporation by law, has been settled for a long 
time.?> As to international agreements, it has been generally accepted that 
for them to have any internal force, they must be sanctioned by act of 
Parliament. Once this was done, their legal force was the same as that 
of regular acts of Parliament. Greek legal doctrine described the con- 


82 For a reasoned defense of such language, see G. Tenekides, Our External Orienta- 
tions and the Constitution—I, To Vma, Jan. 12, 1975 (in Greek). 

83 The agreements in question are currently being renegotiated. It was said in debate 
that a “transitional” provision on the subject would be included in the Constitution. 
No such clause appears in the final text. 

84 The best study in English of the impact of foreign “protection” on the country’s 
early constitutional development is, N. KALTCHAS, INTRODUCTION TO, THE CONSTITU- 
TIONAL Hisrory oF MopERN Greece (1940). 

85 Cf, Areopagus [Greek Court of Cassation] Judgment No. 14/1896. 

86 See the discussion supra, text accompanying notes 22-27, 
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seqiences in familiar terms: treaties cannot contravene the Constitution; 
ther supersede earlier acts of Parliament; they are superseded by later 
acts of Parliament. Actual practice, however, cannot be summarized so 
easky. On the one hand, the courts frequently insisted that a statute 
cannot supersede a treaty by mere implication; the legislative intent to do 
so must be expressely stated. On the other hand, provisions of prior 
statites clearly contravening later treaties were treated in several instances 
as being still in effect. 

The initial government draft of the 1975 Constitution did not attempt to 
dea. with any of these issues. It contained only a vague reference to 
Gresce’s adherence to international law, basically in the same terms as the 
dec_aration ultimately placed in Article 2(2). The constitutional experts’ 
proposals directly addressed the issue; going beyond settled doctrine, they 
provided not only: that customary international law was part of Greek law 
but also that international treaties prevailed over both prior and subsequent 
Gre2k laws.*° Proposals in this sense were introduced in Parliament by both 
government and opposition deputies. Although the topic was discussed 
at some length, opinions were nct divided along party lines. The govern- 
mert spokesmen accepted with relative ease the substance of the proposals, 
although they refused to commit themselves to any specific formulation 
during the early stages of the debate in subcommittee and full committee. 
The definite text was thus formulated and adopted during the very last 
debate, in full Parliament, which took place before the opposition’s de- 
parture and abstention.*° 

No serious problems arose with respect to customary international law. 
Some doubts concerning the uncertain content of the term were laid to 
rest by the adoption of a provisicn charging a Special Supreme Court 
estadlished by the new Constitution with the task of settling disputes over 
the “generally accepted” character of international law rules.** There was 
more controversy concerning the legal effect of treaties. Several members 
of Farliament insisted on the necessity of retaining the distinction between 
prio- statutes and subsequent ones, and of providing that treaties override 
only the former. Parliament would thus retain the power to enact a 
statute superseding an earlier treaty. Others adopted an opposite view, 
argcing that once a treaty was concluded and put into effect internally 
(by means of a statute), it could be deprived of legal force only through 
its abrogation in accordance with international law rules. 

Tne issue was resolved in the same manner as to both customary and 
conrentional international law. They were given enhanced formal validity, 


87 3ee, Evrigenis, supra note 25, at 355-56. 

88 3ee the detailed discussion in, Valticos, supra note 26, at 224 ff. — 

89 See To Vma, Jan. 19, 1975. See also Tenekides, supra note 32; Calogeropoulos- 
Strats, supra note 11. l 

40 Debate of April 2, 1975, on the minutes of which the discussion in the next 
two paragraphs is based. 

41 975 Constitution, Article 100(1)(vi). This Special Supreme Court is not a 
permanent body; it is composed of the Presidents and some members of the country’s 


highest courts. . 
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so that they supersede both prior and subsequent acts of Parliament. The 
constitutional language of Article 28(1) is not quite clear on this point. 
One might even draw a conclusion to the opposite effect from the fact that 
an earlier proposed formulation, “shall prevail over any contrary provision 
of law, whether prior or subsequent,” was replaced by the present, “shall 
prevail over any contrary provision of Jaw.” However, debate went mainly 
in the other direction. An eloquent defense of the superiority of customary 
international law over domestic legislation by an opposition deputy met 
with nearly unanimous assent. More important, in closing the debate, the 
Minister of Justice, spokesman for the government, expressly stated: “We 
accept that the generally accepted rules of international law must have in- 
creased validity. We also accept this with respect to treaties, indeed par 
excellence.” 2 That last authoritative statement suggests that “any con- 
trary provision of law” was understood to include both prior and sub- 
sequent statutes. 

The application of this principle in judicial and administrative practice 
is bound to raise a number of problems. It will be interesting to follow 
the evolution of Greek case-law in the years to come. The new constitu- 
tional principle is likely to enhance the importance of the distinction be- 
tween self-executing and non-self-executing treaties and treaty provisions. 
The distinction is already receiving increasing attention in Western Europe, 
because of its role in the implementation of multilateral agreéments such 
as the GATT and the Treaty of Rome. The subject was not raised in the 
recent debates over the new Greek Constitution. Past Greek practice 
clearly recognizes that some treaties are self-executing,** although there 
are as usual considerable ambiguities and inconsistencies.** It might have 
been worthwhile for Parliament to address this issue, when considering 
Article 28(1), even though it is by no means certain that useful rules on 
the subject can be devised and formulated at the constitutional level. 


CONCLUDING COMMENTS 


The process of constitution-making in Greece during the first half of 1975 
took place in too brief a time to allow detailed study and careful prepara- 
tion on all issues. Public attention was in the main focussed on the provi- 
sions relating to civil rights and the respective powers of the President and 
Parliament, not on those concerning international affairs. The provisions of 
the new Constitution in the latter area serve to bring Greek law more or 
less in line with most other Western European Constitutions. There are 
obscurities and gaps that better preparation could no doubt have removed. 
More important, the text ultimately adopted has no original features cor- 
responding to the country’s particular conditions or offering solutions to 


42 The Minister noted in this connection that any possible rigidities of such a rule 
would be tempered by application of the principles of reciprocity and rebus sic 
stantibus. 

43 Indeed, Professor Evrigenis has concluded that Greek courts are rather liberal in 
considering treaties as self-executing, supra note 25, at 357. 

44 See, Valticos, supra note 26, at 212 ff. 
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diffculties that have arisen in other countries. To the extent that an 
attempt is made to reconcile democratic principle with executive flexibility, 
the outcome is skewed in favor of the latter. 

Yet it cannot be denied that the new provisions on international affairs 
constitute an advance over previous texts. At least in the cases where 
spezial majorities are required, the role of Parliament (and of the opposi- 
tior parties in it) is bound to be enhanced—at least in future Parliaments, 
witan a more evenly balanced distribution of seats. The substantive condi- 
tions imposed on certain classes of state commitments are likely to shape 
future parliamentary debates. The new Constitution also makes possible 
(or. in some cases, easier than it was) the invocation and application of 
international law principles and rules before or by Greek courts and 
other authorities at the behest of individuals or political groups. To deter- 
mine the actual extent and effectiveness of these developments, one must 
aweit the growth of case-law and parliamentary practice. But some im- 
pac: seems inevitable. 

V/hile far too short and, like all such discussions, plagued with much 
confusion, the debate in the Greek Parliament showed considerable aware- 
ness of and concern over the role of international affairs and their inter- 
action with domestic political issues, The country’s recent experience under 
a military dictatorship which combined arbitrariness and brutality with a 
barzacks-room type of legelism and an acute sensitivity to foreign pres- 
sures has made Greeks conscious of a fundamental ambivalence in the 
impact of international law on their domestic affairs. 

The country’s involvement in a complex network of international legal 
relations gave democratic forces in Greece several new and effective chan- 
nels for attacks upon and restrictions over the dictatorship. The proceed- 
ings before the Council of Europe and the European Commission of Hu- 
man Rights constitute the clearest and perhaps the most important case. 
But there were other activities by dissenting Greeks or by democratically- 
minded foreign representatives within other international organizations 
and in other international contexts. Their immediate effectiveness may 
have been limited but, taken together, they played an impartant role in 
keeving the Greek dictatorship exposed to international concemnation, in 
_ not allowing either the Greek Government or its allies within the govern- 
ments of other countries to return to “business as usual,” * and in generally 
limiting the effective capabilities of the military regime. Invocation of 
international legal principles, standards, and commitments before domestic 
courts in Greece was also seen as helpful (albeit to a limited extent) in the 
struggle by democratic forces against the regime. The country’s long 


4" For a discussion of some of the methods by which the U.S. Government tried to 
manipulate legal considerations relative to its continuing recognition of the military 
regime, see A. A. Fatouros, How to Resolve Problems by Refusing to Acknowledge 
Thej Exist: Some Legal Parameters of Recent U.S. Policy Toward Greece and Cyprus, 
in T. A. CouLoumsis and S. M. Hicks, eds., CONFERENCE Proceepincs. U.S. FOREIGN 
Pot-cy TOWARD GREECE AND Cyprus: THE CLASH OF PRINCIPLE AND PRAGMATISM (The 
Cemer for Mediterranean Studies, Washington, D.C., 1975) 20, at 21-26. 
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history of dependence upon foreign patrons, the regime’s continuing need 
for material and political support from foreign states, and to some extent 
the regime’s own peculiar legalism may have helped to enhance this role 
of international legal factors. 

On the other hand, the experience of the recent dictatorship has created 
a new Sensitivity to claims for national independence in substantive (eco- 
nomic and political) as well as formal (legal) terms. The dominant posi- 
tion of the United States in Greece rendered its support (or, in the official 
version, its tolerance) of the military regime a significant element of 
strength for that regime. Continuing participation in international organ- 
izations gave the regime not only some claim to the legitimacy it lacked 
but also sorely needed material resources. As a result, there is today in 
Greece widespread distrust of international commitments to foreign states 
or international organizations which are .or may become oppressive for 
the weaker party. They are seen as establishing and strengthening un- 
equal relationships and facilitating extensive penetration of the country’s 
political, economic, and legal processes. | 

These problems, desires, and considerations pull in opposite directions, 
the former toward broader commitment to international legal principles 
and institutions, the latter toward raising barriers to external commitments 
so as to limit outside interference. Such dilemmas are in varying degrees 
operative in all nations, but they are particularly acute in small, weak, and 
dependent nations, like Greece. To cope with them, a country must act 
with care and deliberaticn and must devote considerable resources to 
foreign affairs decision-making. Increased national autonomy takes more 
than a declaration of independence.** The “independence” sought must 
be defined more subtly than traditional legal categories allow. In the last 
analysis, a country’s political and economic dependence represents as much 
the will to power of the patron state as the perception of national interest 
(and of their own factional interests) of successive governments of the 
client state. The pursuit of national autonomy requires many and diverse 
concrete decisions and actions, continuing efforts over a long time, and a 
reasonably clear consensus on the acceptable sacrifices and risks from 
incidental events as well as from structural changes. 

At the same time, a state must establish constitutional structures which 
allow the democratic principles operative in its domestic decision-making 
to obtain in foreign affairs, as well. This is, of course, a discrete issue. 
It is a problem which all states face, including the dominant ones. But 
in countries like Greece, with fragile democratic institutions and a long 
habit of dependence on foreign patrons, the two issues become indissolubly 
intertwined. 

Greece’s current efforts to assume full membership in the European 
Communities raise in microcosm the entire range of contradictory neces- 


46 The definitional and other problems of the concepts of autonomy, dependence. and 
the like, and their relevance to international law cannot be discussed here; they must 
be Jeft for future elaboration elsewhere. 


50€ THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


sities and desires: the need to “open up” the country’s legal system to 
international (here supranational) legal regulation, the fear of domination 
by powerful friends, the difficulty of assuring democratic decision-making 
prccesses and principles on vital issues. 

These perceptions and concerns cannot find expression in the rather 
simplistic traditional contrast between nationalist and internationalist posi- 
tions. Relevant inquiries must focus on the differential impact of various 
types of external commitments on a specific states domestic political and 
social forces and structures—who benefits and to what extent, from which 
measures, under what (and how probable) conditions. From the view- 
point of those committed to the values of democracy and national auton- 
omy, difficult judgments are needed concerning the manner end the extent 
to which involvement in international legal activity can be made to en- 
hance both values. | | 

The new. Greek Constitution certainly does not resolve or transcend these 
dilemmas. Yet, the beginnings of awareness of them among political 
leaders which the constitution-making process made evident raise a hope 
of future concern and continuing effort. 


EDITORIAL COMMENT 


THE PROBLEM OF THE APPLICABILITY OF EXISTING INTERNATIONAL 
PROVISIONS FOR THE PROTECTION OF HuMAN RIGHTS TO 
INDIVIDUALS WHO ARE NOT CITIZENS OF THE COUNTRY 
IN Weca Try LIVE 


The above title does not come trippingly off the tongue, which un- 
doubtedly is one reason why the topic (which has been an item on the 
agenda of the UN Sub-Commission on Prevention of Discrimination and 
Protection of Minorities for the last four years) has attracted so little 
public attention and scholarly comment.* A second, more plausible ex- 
planation for this lack of concern is the low estate in which the subject 
matter, traditionally one of the major areas of international law, now finds 
itself.2 For, stripped of the excess verbiage apparently necessary to make 
it palatable to present day UN participants,’ the above title actually covers 
little more than selected aspects of that familiar old subject—the Responsi- 
bility of States for Injuries to Aliens.‘ 

How the Sub-Commission became seised of a subject normally thought 
to be within the jurisdiction of the International Law Commission is worth 
noting. In August 1972, following its refusal to criticize General Amin’s 


1 But see L. Sonn & T. BUERGENTHAL, INTERNATIONAL PROTECTION OF HUMAN ~ 
Ricuts 135-36 (1973), and McDougal, Lasswell, & Chen, The Protection of Aliens 
from Discrimination and World Public-Order: Responsibility of States Conjoined with 
Human Rights, 70 AJIL 456 n.99 (1976). 

2 See text accompanying note 4 infra. 

8 Cf. Freeman, Human Rights and the Rights of Aliens, 45 ASIL Procs. 120, 122 
(1951), who a quarter of a century ago caustically observed that “[elven those na- 
tions which in the recent past would have choked trying to swallow the much more 
restricted concept of a minimum standard for aliens, today apparently do not experi- 
ence as great a degree of indigestion at the conference table when asked to partake 
of a bill of fare garnished in a dressing called ‘human rights.’ ” 

4 A subject which has been under renewed attack for several decades. Cf. Lillich, 
The Diplomatic Protection of Nationals Abroad: An Elementary Principle of Inter- 
national Law Under Attack, 69 AJIL 359 (1975), especially the authors cited in note 
l thereof. The imaginative efforts to restate this body of international law by the 
International Law Commission’s first Special Rapporteur, Dr. Garcia-Amador, un- 
fortunately came to naught. See Garcia-Amador, (Sixth) Report on State Responsi- 
bility, [1961] 2 Y.B. INTL L. Comm’n 1, UN Doc. A/CN.4/134 & Add. 1 (1951). 
The mandate of the Commission’s second Special Rapporteur, Dr. Roberto Ago, gives 
priority to the definition of “general rules governing the international responsibility of 
the State,” relegating to evidential purposes “the experience and material gathered in 
certain special sectors, specially that of responsibility for injuries to the persons or 
property of aliens. . . .” Ago, Report of the Sub-Committee on State Responsibility, 
[1963] 2 Y.B. INTL L. Comm’n 227, UN Doc. A/CN.4/152 (1963). As McDougal, 
Lasswell, and Chen trenchantly remark, “[t]he more recent work of the Commission 
has been at such a high level of abstraction as to shed but a dim light upon specific 
controversies.” McDougal, Lasswell, & Chen, supra note 1, at 454 n.92. 
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expulsion of resident Asians from Uganda, the Sub-Commission, in large 
measure to atone for its inaction, adopted a resolution recommending that 
“the Commission on Human Rights should consider the problem of the 
applicability of the present provisions for the international legal protection 
of human rights of individuals who are not citizens of the country in which 
they live and to consider what measures in the field of human rights would 
be desirable.” 5 


The Commission on Human Rights considered the matter in March 1973, 
and in turn requested the Economic and Social Council to ask the Sub- 
Commission to study the problem and recommend “what measures in the 
field of human rights, including the possibility of a declaration, would be 
desirable. . . .”* ECOSOC adopted this suggestion in May 1973,’ the Sec- 
retariat prepared an informative Survey ® over the summer, and the Sub- 
Commission first considered the subject in September 1973.9 At this ses- 
sion the member from the United Kingdom, Baroness Elles, proposed that 
the Sub-Commission prepare “a draft declaration on the human rights of 
individuals who are not citizens of the country in which they live, which 
would be submitted in due time to the higher bodies.” © The Sub-Com- 
mission, however, took no action on this suggestion. l 

At its next session in August 1974, Lady Elles renewed her arguments 
for a draft declaration. Considerable support emerged for this approach, 
but in the event the Sub-Commission handled this “matter of high priority” 
by adopting another resolution—this time instructing Lady Elles to prepare 
a report, supplementing the Secretariat’s Survey, which was to contain “a 
critical enumeration of measures which might be desirable, including the 
possibility of a declaration on the subject-matter.” * A preliminary version 
of this report, including a revised draft declaration, was submitted to the 
Sub-Commission in August 1975," at which time Lady Elles stated that the 
complexity of the study and the slowness of states to respond to requests 
for information would delay completion of her final report.** It is to be 


ö Twenty-Fifth Report of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities, UN Doc. E/CN.4/1101, E/CN.4/Sub.2/332, at 60 (1972). 

654 UN ECOSOC, Supp. -6, at 71 and 98, UN Doc. E/5265 (1973) (emphasis 
added). 

T Id., Supr. 1, at 25, UN Doc. E/5367 (1973). 

8 The Problem of the Applicability of Existing International Provistons for the Pro- 
tection of the Human Rights of Individuals Who are Not Citizens of the Country in 
which They Live, UN Doc. E/CN.4/Sub.2/335 (1973). 

® Twenty-Sixth Report of the Sub-Commission on Prevention of Discrimination and 
Protection of Minorities, UN Doc. E/CN.4/1128, E/CN.4/Sub.2/343, at 37 (1973). 

10 Id, 

12 Twenty-Seventh Report of the Suk-Commission on Prevention of Discrimination 
and Protection of Minorities, UN Doc. E/CN.4/1160, E/CN.4/Sub.2/354, at 22-26 
passim (1974). 

12 Id., at 55, 57. 

13 UN Doc. E/CN.4/Sub.2/L.628 & Add.I-4 (1975). 

i¢ (Draft) Twenty-Eighth Report of the Sub-Commission on Prevention of Dis- 
crimination and Protection of Minorities, UN Doc. E/CN.4/Sub.2/XXVII/CRP.3/ 
Add.7, at 2 (1975). 
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hoped that the Sub-Commission will consider it at length this year and take 
dispositive action with respect to the draft declaration to be included 
therein.?® 

Admittedly, there is a body of opinion that may regard a “Draft Declara- 
` tion on the Human Rights of Individuals Who Are Not Citizens of the 
Country in Which They Live” as surplusage.*® Although the law governing 
the Responsibility of States for Injuries to Aliens was one of international 
Jaw’s first attempts to protect human rights," according to some authorities 
it has been preempted, in whole or in part, by the generation by the United 
Nations of new international human rights norms applicable to nationals 
and aliens alike.t® The fact that not all states subscribe to such norms and 
that, in any event, the machinery to implement them generally is non- 
existent or inadequate, is overlooked or ignored in such quarters.*® Thus, 
if one accepts the preemption argument, aliens actually may have less 
protection now than in years past. Even if one does not, “[t]he new epoch 
in the international protection of human rights ushered in by the United 
Nations has, paradoxically, been attended by some unnecessary confusion 
about the continued protection of aliens.” 7° 

Given the present state of international human rights law, substantively 
and procedurally, this writer has little trouble in rejecting the preemption 
rationale and urging the continued relevance of the traditional law govern- 
ing the Responsibility of States for Injuries to Aliens. The new inter- 
national human rights norms obviously should supplement, rather than sup- 
plant, traditional law. As McDougal, Lasswell, and Chen persuasively 
argue, “[t]he newly emerged contemporary human rights prescriptions, in- 
cluding both the United Nations Charter and ancillary expressions, would 
indeed appear, however these prescriptions may ultimately be synthesized 
with the older doctrines of state responsibility, to have importantly in- 
creased the transnational protection that the world constitutive process 
affords aliens.” 7 | 


18 The writer is informed by Lady Elles that her final report will include a draft 
declaration. Compare text at note 16 infra. There has been some opposition over the 
years to such a declaration, but the possibility of its being adopted always has been 
recognized. See text at notes 5, 6, and 7 supra. 

16 UN Doc. E/CN.4/Sub.2/L.628/Add.2, at 2-4 (1975). But see text at and ac- 
companying note 19 infra. 

17 See generally L. Sonn & T. BUERGENTHAL, supra note 1, at 137-211. 

18 Even before the United Nations existed Garcia Robles of Mexico had advanced 
the prototype of this thesis. See Freeman, Recent Aspects of the Calvo Doctrine and 
the Challenge to International Law, 40 AJIL 121, 122, 125 (1946). 

18 Td. Compare Lillich, note 4 supra. Also ignored is the fact that, while some human 
rights guarantees found in instruments concluded under the auspices of the United 
Nations protect all individuals, including aliens, other guarantees, often for no ap- 
parent reason, cover only citizens or nations. To the extent that no rational ground 
for a given discrimination against aliens exists, the present situation aptly can be 
described as “intolerable.” Twenty-Seventh Report of the Sub-Commission on Pre- 
vention of Discrimination and Protection of Minorities, supra note 11, at 24. 

20 McDougal, Lasswell, & Chen, supra note 1, at 452. 

21 Id. at 456. 
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Whether the draft declaration will be adopted by the Sub-Commission, 
much less by “higher bodies,” is a matter of speculation. It is not the 
writer's intention to evaluate its provisions in this editor‘al.2* In some 
areas it seems too timid,?3 while in other matters it appears overly aggres- 
sive.** Suffice to say, however, that whatever its ultimate fate it will have 
served to focus attention upon a topic that has received Jess than even- 
handed treatment of late—the standards of state behavioz to which in- 
dividuals are entitled under contemporary international Jaw when they 


reside, travel, or invest abroad. 
R. B. LLH 


22 A forthcoming article will evaluate the draft declaration in some detail. 

23 Thus, under Article l, its coverage reaches only to those noncit:zens who reside, 
on a permanent or semi-permanent basis, in a state, excluding tourists and less-than- 
semi-permanent residents. ; 

24 Thus, under Article 9(2), when the assets of noncitizens are expropriated they 
are deemed entitled to “prompt, adequate and effective compensation. ° 


NOTES AND COMMENTS 


ENTRY INTO FORCE OF THE INTERNATIONAL COVENANTS ON HUMAN 
RIGHTS AND THE OPTIONAL PROTOCOL TO THE INTERNATIONAL 
COVENANT ON CIVIL AND POLITICAL RIGHTS * 


The idea that the United Nations should establish an “International Bill 
of Rights” was expressed by several delegations at the San Francisco Con- 
ference. In his well-known statement at the closing meeting of the Con- 
ference on June 26, 1945, President Truman said that under the Charter 
adopted by the Conference “we have good reason to expect the framing 
of an international billl of rights acceptable to all the nations involved. 
That bill of rights will be as much part of international life as our own 
Bill of Rights is part of our own Constitution.” * The bill became one of 
the first projects of the United Nations. 

' The “Preparatory Commission of the United Nations”? and, before it, 
its “Executive Committee” * recommended that the work of the Commis- 
sion on Human Rights should be directed, in the first place, towards the 
formulation of an international bill of rights. The General Assembly 
agreed with this recommendation at its first session in January, 1946.4 Ac- 
cordingly, when the terms of reference of the Commission on Human 
Rights, set up under Article 68 of the Charter, were laid down by the 
Economic and Social Council m February of that year “an international 
bill of rights” was the first item on its work program.’ As to the form and 
the contents of this bill of rights, the Commission on Human Rights decided 
at its second session in 1947 that the bill should consist of “the Declara- 
tion,” “the Convention” (later called “Covenant”), and the “Measures of 
Implementation.” * This decision was approved by the General Assembly 
at its third session in 1948.7 In 1952 it was decided ® that there shall be 
not one, but two Covenants, one on Civil and Political Rights, the other 
on Economic, Social and Cultural Rights, and that the provisions on “mea- 
sures of implementation” should be contained in the texts of the two Co- 
venants. In 1966, a separate instrument, the Optional Protocol to the Civil 


* This Note is based on the facts (ratifications etc.) as of February 25, 1976. 

1 Doc. 1209 P/19, 1 UNCIO Docs. 683 (1945). 

2 REPORT OF THE PREPARATORY COMMISSION OF THE Unrrep Nations, Chap. III, $4, 
para. 16, Doc. PC/20 (Dec. 1945). 

3 REPORT OF THE EXECUTIVE COMMITTEE TO THE PREPARATORY COMMISSION, Pt. ITI, 
Chap. III, §4, para. 17. Doc. PC/EX/113/Rev. 1 (Nov. 1945). 

4G.A. Res. 7(I), Jan. 29, 1946, UN Doc. A/64, at 4 (1946); Report of the Third 
Comm. UN Doc. A/17 (1946). 

5 ECOSOC Res. 5(1), Feb. 16, 1946. 

ê Com. on Human Rights, Report on its 2d. Sess., Dec. 1947; 6 ECOSOC Supp. 1, 
para. 18, UN Doc. E/600 (1948). 

7G.A. Res. 217F(TII), Dec. 10, 1948, UN Doc. 810, at 64 (1948). 

8 G.A. Res. 543( VI) and 547(VI), Feb. 5, 1952, 6 GAOR Supp. 20, at 36 and 37, 
UN Doc. A/2119 (1952). 
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Covenant, was adopted to regulate one specific aspect of the implementa-. 
tion arrangements, the right of individual petition (communication).® 

The first part of this comprehensive project, the Universal Declaration of 
Human Rights, was adopted by the General Assembly on December 10, 
1948.1° The two Covenants and the Optional Protocol to the Civil Cov- 
enant were not adopted and opened for signature, ratification, and accession 
until eighteen years later, on December 16, 1966. The Covenants were 
adopted unanimously, the Protocol by 66 votes for, two against, and 38 
abstentions.*+ 

Each of the two Covenants provides that it is to enter into force three 
months after the date of the deposit of the thirty-fifth instrument of ratifi- — 
cation or instrument of accession. The Optional Protocol contains the pro- 
vision that, subject to the entry into force of the Covenant on Civil and 
Political Rights, it is to enter into force three months after the deposit of 
the tenth instrument of ratification or instrument of accession. 

After the adoption of the Covenants their entry into force among a very 
limited number of states took nearly another ten years. On October 3, 
1975, the thirty-fifth instrument of ratification of the Covenant on Eco- 
nomic, Social and Cultural Rights (by Jamaica) was deposited with the 
Secretary-General. As a consequence, that Covenant enter2d into force 
on January 3, 1976. On December 23, 1975, Czechoslovakia ratified the 
Covenan: on Civil and Political Rights as the thirty-fifth state and this 
Covenant accordingly entered into force on March 23, 1976. Although 
Czechoslovakia did not ratify the Optional Protocol, it also entered into 
force on March 23, 1976. It had by December, 1975 already received 
twelve ratifications, i.e., more than the ten required for its entry into force, 
but it was to become operative only subject to the entry into torge of the 
Covenant on Civil and Political Rights. 

It is not the purpose of the present Note to describe and to aie the 
substantive and procedural provisions of the three instruments, a task 
which has repeatedly been performed. The Note will concentrate on the 
situation created by their entry into force and on various types of action 
which are required to be taken in the next few months. 


THe INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGETS AND THE 
OPTIONAL PROTOCOL 


The Commission on Human Rights had in its drafts proposed that twenty 
acceptances of the Covenants should be required for their entry into 


? G.A. Res. 2200A (XXI), Dec. 16, 1966, 21 GAOR Supp. 16, at 49, UN Doc. A/6316 
(1966). 

10 G.A. Res. 2L7A (HI), Dec. 10, 1948, UN Doc. 810, at 56 (1948). 

11G,A. Res. 220A(XXI), Dec. 16, 1966, supra note 9. See also UN Doc. A/PV.1496, 
Dec. 16, 1966. The two Covenants and the Optional Protocol are reprinted in Human 
Ricuts: A COMPILATION OF INTERNATIONAL INSTRUMENTS OF THE UNITED NATIONS, 
ST/HR/1 (1973), UN Pub. Sales No. 73.XIV.2. They also appear ix 61 AJIL 861 
et seq. (1987). 
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force? The delegation of France, which had opposed this figure in the 
Commission as too low, suggested in the Third Committee of the General 
Assembly in 1963 ®© that it would be both wise and feasible to require 
ratification by a two-thirds majority or, at least, half the members of the 
= United Nations. The figure of thirty-five that eventually emerged is the 
result of a compromise between the two opposing positions.* While the 
requirement of thirty-five acceptances is higher than that traditionally con- 
tained in multilateral treaties, it represents fewer than one-fourth of the 
Members of the United Nations and a still smaller share of all states 
~ which are eligible to become parties. 

The composition of the group of states which became parties to the 
Civil Covenant in March, 1976 calls for some comment. Of the thirty-five 
parties to that Covenant, only five (Denmark, Finland, Federal Republic 
of Germany, Norway, and Sweden) belong to the group of “Western Euro- 
pean and Other States.” Cyprus, which also ratified, is a member of the 
Council of Europe, but is sometimes counted as an Asian state. Ten of 
the thirty-five states are members of the Soviet bloc, twelve are from Asia 
and Africa, and seven are members of the Organization of American States. 

The principal organ of international implementation to be established 
under the Covenant on Civil and Political Rights, the Human Rights Com- 
mittee, will consist of 18 nationals of the states parties serving in their in- 
dividual capacity and elected by the states parties. In the election of the 
Human Rights Committee, consideration is to be given to equitable geo- 
graphical distribution of membership and to the representation of the 
different forms of civilization and of the principal legal systems. The 
initial election is to be held no later than six months after the date of entry 
into force of the Covenant, i.e., no later than September 23, 1976. At least 
four months before each election to the Committee (i.e., as far as the first 
election is concerned, on or before May 23, 1976), the Secretary-General 
is to invite the states parties to submit their nominations for membership 
of the Committee within three months, i.e., by August, 1976 (Arts. 28 to 31 
of the Covenant). Unless there are a substantial number of additional 
Western ratifications of the Civil Covenant in the very near future, the 
representation of the Western form of civilization and of the Western 
legal systems on the Human Rights Committee will not be very strong. 
Ten Western states, members of the United Nations (Australia, Austria, 
Belgium, Iceland, Ireland, Italy, Luxembourg, the Netherlands, New Zea- 
land, and the United Kingdom) have signed the Civil Covenant, but by 
February 25, 1976 these signatures have not been followed by ratifications. 
What the present chances of early ratification by some of these states 


12 Com. on Human Rights, Report on its 10th Sess., 18 ECOSOC Supp. 7, Annex 1, 
draft articles 26 and 51 respectively, UN Doc. E/2573 (1954). 

18 18 GAOR, Third Comm., UN Doc. A/C.3/SR.1274, para. 21 (1963). 

14 See the proceedings at the 1409th to 1412th meetings of the Third Committee, 
Nov. 1-3, 1966, id. See also Report of the Third Comm. UN Doc. A/6546, paras. 
117, 123-26 (1963). 
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are as indicated by recent statements by two of them. The representative 
of the United Kingdom stated in the Third Committee of the General 
Assembly in November, 1975 that the United Kingdom intended to ratify the 
Covenants when its domestic legislation has been made compatible with 
them. New Zealand advised in a note of June 26, 1975 that New Zealand 
law and practice were being actively examined with a view to ratification of 
the Covenants at the earliest possible time.1® Australia ratified the Covenant 
on Economic, Social and Cultural Rights, but not the Covenant on Civil 
and Political Rights. Eight Western states, among them Canada, France, 
and the United States, have abstained even from signing the three in- 
struments. 

The international measure of implementation which parties to the Civil 
Covenant automatically accept by becoming parties is a reporting pro- 
cedure. They undertake to submit reports on the measures they have 
adopted which give effect to the rights recognized in the Covenant and 
on the progress made in the enjcyment of those rights (Art. 40). A similar 
reporting obligation has been laid down in the Internationel Convention 
on the Elimination of All Forms of Racial Discrimination, adopted in 1965, 
where it has proved effective. The first reports under the Covenant are 
due within one year of its entry into force, i.e., by March 1977. 

In addition to the reporting procedure, the Civil Covenant also provides 
that a state party may recognize the competence of the Human Rights 
Committee to receive and consider communications to the effect that a 
state party claims that another state party is not fulfilling its obligations 
under the Covenant (Art. 41). This interstate procedure is only optional; 
i.e., it will apply only to states which have accepted it and will come into 
force only when ten states parties have made declarations accepting this 
competence of the Human Rights Committee. At the time of writing only 
four states (Denmark, Finland, Norway, and Sweden) have done so. 
When the Covenant enters into force, the interstate procedure is thus not 
operative. It should be added that states parties which have accepted the 
competence of the Human Rights Committee to act on interstate allega- 
tions are not automatically. subject to the fact-finding and conciliation mea- 
sures which the Covenant provides for cases in which the Human Rights 
Committee is not able to resolve the matter. For further action by an 
ad hoc Conciliation Commission additional prior consent is required 
(Art. 42). | 

From the point of view of principle, the entry into force of the Optional 
Protocol on the right of individual petition is probably the most revolu- 
tionary of the series of events dealt with in this Note. In the course of the 
many years during which the United Nations dealt with the International 
Bill of Rights, there had, until 1966, never been a majority for making the 


158 UN Doc. A/C.3/SR.2171, Nov. 25, 1975, 
16 See Report of the Secretary-General on the status of the Covenants and the Op- 
tional Protocol, Annex I, UN. Doc. A/10196, Sept. 9, 1975. 
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right of individual petition part of it. Proposals to recognize the right to 
petition an international authority were made on several occassions, but 
none was adopted. One of them was the submission by the United States 
of a draft Protocol on Petitions to the 1951 session of the Commission on 
Human Rights?’ which wes withdrawn in 1953 after the reversal of the 
United States policy relating to human rights instruments. 

There will be twelve parties to the Protocol when it enters into force in 
March, 1976—four Western states (Denmark, Finland, Norway, and 
Sweden), six American states, and Madagascar and Mauritius. No Eastern 
European and no Asian State has ratified. The Human Rights Committee, 
elected by all the states parties to the Civil Covenant, irrespective of 
whether or not they are parties to the Protocol, will consider communica- 
tions from individuals who claim to be victims of a violation by a state 
party to the Protocol of any of the rights set forth in the Covenant. As the 
result of its proceedings on such petitions, the Committee will forward its 
views (“constatations” ) to the state concerned and to the individual. When 
the Optional Protocol was considered by the Third Committee of the Gen- 
eral Assembly in 1966, the representative of the Ukrainian S.S.R. sug- 
gested that it would be improper for the Human Rights Committee estab- 
lished under the Covenant to examine the communications dealt with in 
the Protocol. He added that a separate committee should be established 
for that purpose by the states parties to the protocol. It is regrettable 
that his suggestion was not pursued. 

The fact that on the one hand the optional interstate procedure under 
Article 41 of the Covenant is not yet operative because only four states 
have made declarations accepting it while ten are required and that, on the 
other hand, the Optional Protocol will enter into force in March, 1976 will 
bring about the surprising situation that individuais will and states parties 
will not have access to the Human Rights Committee. 

As to the relationship between the Civil Covenant and the Optional 
Protocol on the one hand and existing procedures for dealing with allega- 
tions of the violation of human rights on the other, attention must be 
drawn to the following problem: In Resolution 1235(XLII) of June 6, 
1967 the Economic and Social Council authorized the Commission on Hu- 
man Rights to make, subject to certain conditions, a thorough study of 
situations which reveal a consistent pattern of violations of human rights. 
At the same time, the Council decided to review the relevant provision of 
the resolution after the entry into force of the International Covenants on 
Human Rights. In Resolution 1503(XLVIII) of May 27, 1970,1° which 
regulates the procedure for dealing with communications that appear to 
reveal a consistent pattern of gross and reliably attested violations of hu- 


17 Com. on Human Rights, Report on its 7th Sess., 13 ECOSOC Supp. 9, Annex V, . 
UN Doe. E/1992 (1951). 

18 21 GAOR Third Comm, UN Doc. A/C.3/SR.1441, para 51 (1966). 

19 Reprinted at 64 AJIL 10238 (1970). 
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man rights and fundamental freedoms, the Economic and Social Council 
decided that that procedures should be reviewed if any new organ entitled 
to deal with such communications should be established within the United 
Nations or by international agreement. The Human Rights Committee is 
clearly such a new organ. 

It can be assumed that the review of the procedures regulated in the 
two Council resolutions will have to proceed from the fact that in the 
immediate future only a small fraction of the states to which the two 
Council resolutions apply will be parties to the Optional Protocol. 


THE INTERNATIONAL COVENANT ON ECONOMIC, SOCIAL AND CULTURAL RIGHTS 


As of February 25, 1976 the parties to the Covenant on Economic, Social 
and Cultural Rights are the same as those which have ratified the Civil 
Covenant, with the addition of the Philippines and Australia. 

In Articles 16 to 23 of the Covenant on Economic, Social and Cultural 
Rights, the states parties undertake to submit reports on measures that 
they have adopted and the progress made in achieving the observance of 
the rights recognized in that Covenant. The principal addressee of these 
reports is the Economic and Social Council. The states are to furnish their 
reports in stages, in accordance with a program to be established by the 
Council within one year of the entry into force of the Covenant after 
consultation with the states parties and the specialized agencies concerned. 
This means that the program has io be established by the beginning of 
January, 1977. Accordingly the item “Procedures for the implementation of | 
the Covenant on Economic, Social and Cultural Rights” has been placed 
on the agenda of the sixtieth sessicn of the Council to be held in April/ 
May, 1976.?° i : 

The parties to the Economic Covenant do not, like the parties to the 
Civil Covenant, undertake to ensure the rights set forth in it immediately, 
but commit themselves to take steps, individually and through international 
assistance and co-operation to the maximum extent of their available re- 
sources, to achieve progressively the full realization of the rights recognized 
in the Covenant (Art. 2 of the Economic Covenant). From the character 
of the basic obligation as thus defined, it follows that a comprehensive re- 
porting system is required and that action on the reports by a number of 
organs is called for. These include, in addition to the Economic and Social 
Council and the specialized agencies, the Commission -on Human Rights, 
the General Assembly, and the bodies that are concerned with furnishing 
technical assistance. In particular, the Council may transmit the reports 
of states and of specialized agencies to the Commission on Human Rights 
for, inter alia, study and general recommendation. At the thirty-second 
session of that Commission (Geneva, February-March, 1976), statements 


20 Decisions adopted by the Economic and Social Council at its Organizational Ses- 
sion for 1976. UN Doc. E/DEC/137-142(ORG-76), Jan. 28, 1976. 
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on the role which the Commission might perform in the implementation 
of the Economic Covenant were made by the representative of the Sec- 
retary-General and by delegations.” As the procedings of the Commission 
had not yet been completed when this Note was being written, it is not 
possible to present in detail the suggestions made and the views expressed 
at that session. There was a consensus that the Economic and Social 
Council, because of its heavy agenda, will wish to rely on the assistance 
of the Commission on Human Rights. The Commission appeared pre- 
pared to accept any responsibilities the Council might assign to it. The 
desirability of avoiding duplication and overlapping was stressed by several 
participants. 
One of the difficult problems is, indeed, the relationship between the 
reporting system under the Economic Covenant and existing periodic re- 
porting arrangements in the field of human rights. Since 1956 states have 
been transmitting to the United Nations reports describing developments 
and the progress achieved in the field of human rights, not on the basis 
of treaty obligations, but in compliance with recommendations of the Eco- 
nomic and Social Council. Since 1972 this has been done in a six-vear 
cycle. States are asked to report on economic, social, and cultural rights 
once every six years.”* It is clear that the reporting program under the 
Economic Covenant cannot be synchronized with the Council resolution 
under which states are asked to report on economic, social, and cultural 
rights every six years. Such an arrangement would be contrary to the 
spirit and also to the letter of the Economic Covenant. The Director of 
the Division of Human Rights informed the Commission on Human 
Rights on February 4, 1976 * that the representatives of the Secretary- 
General and those of the specialized agencies concerned and of the High 
Commissioner for Refugees had already met for consultations on the re- 
porting program and had expressed the view that preferably the reports 
by states should not deal each year with the entire range of economic, 
social, and cultural rights, but that the states parties should space the 
submission of their reports over a number of years. For example, in the 
first year the reports would deal with the right to work, in the second year 
with the right to an adequate standard of living, in the third year with the 
right to education, in the fourth year with the right to health, in the fifth 
year with the right to social security, and in the sixth year with trade union 
rights and the right to culture. This means that every year there would 
be reports on measures adopted and progress made in regard to some of 
the rights set forth in the Covenant. A coordination and synchronization 
of the periodic reporting system .under the Council resolutions and the 


21 See the summary records of the meetings of the Commission on Human Rights 
held on February 4 and 5, 1978. UN Docs. E/CN.4/SR. 1338, 1339, and 1340 (1976). 

22 See ECOSOC. Res. 624B( XXII), Aug. 1, 1956; 888B(XXXIV), July 24, 1969; 
1074C(XXXIX), July 28, 1965; 1230(XLII), June 6, -1967; and 1596(J.), May 21, 
1971. 

23 UN Doc. E/CN.4/SR.1339, para. 38, Feb. 4, 1976. 
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reporting under the Covenant can be achieved only by adjusting the 
Council resolutions to the Covenant, not vice versa. 


Some General Observations 


The year 1945 saw the signing and the entry into force of the Charter 
of the United Nations with its human rights provisions. 

In 1948 the Universal Declaration of Human Rights was proclaimed. 

In 1966 the two Covenants and the Optional Protocol were adopted and 
opened for signature and ratification. 

1376 is the year of these instruments entering into force. 

All these have been important events, part of the effort of the inter- 
natconal community to achieve universal respect for and observance of hu- 
man rights for all without distinction as to race, sex, language, or religion. 

I: is clearly not necessary at this stage to dispel illusions about the im- 
mediate effect of the entry into force of the Covenants. The Covenants, 
particularly the Covenant on Civil and Political Rights, fall short of the 
expactations of the early years of the United Nations so far as their sub- 
stantive provisions are concerned. The measures of implementation of the 
Civ] Covenant are considerably weaker than those the originators of the 
project had in mind and, with one exception (the right of petition set 
forta in the Protocol), also weaker than the proposals submitted to the 
General Assembly through the Economic and Social Council by the Com- 
mission on Human Rights in 1954. They embody the maximum of what 
governments were prepared to agree to in 1966. There is no reason to 
assume that they would accept more today. 

Az present the first priority would therefore appear to be efforts to 
persuade governments of the necessity and desirability of a great number 
of additional ratifications or accessions. A situation should not be per- 
petuated in which only a fraction, i.e., less than one-fourth of the states of 
the world, are bound by the obligations set forth in the International Cov- 
enart on Civil and Political Rights and only thirty-seven states by the 
Economic Covenant. | 

At the risk of being accused of lack of realism, the writer submits that 
the efforts to persuade governments to become parties to the three instru- 
men‘s should also be addressed to the Government of the United States. 
In tke early years, the United States was a principal originator, sponsor, and 
influential supporter of the whole scheme, including the idea of a protocol 
on petitions. In the fifties, under the pressure of the advocates of the 
Bricxer Amendment, the United States discontinued its support for some 
time. It returned to a more positive attitude in more recent years and 
voted in favor of the three instruments in the 1966 General Assembly. It 
is clearly in the eminent interest not only of the United States and of the 
Wesz, but also of the international community as a whole that an American 
citizen “of recognized competence in the field of human rights” (Art. 28(2) 
of tke Civil Covenant) be eligible to serve on the Human Rights Com- 
mittee and that the American “form of civilization” and “legal system” 
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(Art. 31(2)) be represented on that body, an institution potentially called 
upon to consider human rights situations all over the world. 


[After the above note had gore to press, the Economie and Social Council by Resolu- 
tion 1988(LX) of May 11, 1976 established the program for the reporting procedure for 
the International Covenant on Economic, Social and Cultural Rights. The implementa- 
tion program as adopted differs in several important respects from the draft program 
submitted by the Secretary-General on the basis of consultations held with the states 
parties and with the specialized agencies (UN Doc. E/5764 of March 30, 1976). 

On May 19, 1976 Canada acceded to the two Covenants and to the Optional Proto- 
col; on May 20, 1976 the United Kingdom ratified the two Covenants. The- Federal 
Republic of Germany (on April 22, 1976) and the United Kingdom recognized the com- 
petence of the Human Rights Committee to deal with interstate complaints under Ar- 
ticle 41 of the Civil Covenant. As of June 1, 1976, there were therefore 39 parties to 
the Economic Covenant, 37 parties to the Civil Covenant, and 13 parties to the Op- 
tional Protocol. Six states had recognized the competence of the Human Rights Com- 
mittee under Article 41.] 


Econ SCHWELB 


INTERNATIONAL LAW AT AMERICA'S CENTENNIAL: - 


THE INTERNATIONAL CODE COMMITTEES CENTENNIAL 
CELEBRATION AND THE CENTENARY OF FIELD'S 
INTERNATIONAL CODE 


Of the innumerable manifestations in Philadelphia during the Centennial 
Celebration year of 1876—official, private, or related to the Centennial 
Exposition —one was devoted to international law and deserves to be re- 
called for more than one reason. The International Code Committee of 
America held a general meeting in Philadelphia on September 28 and 29, 
1876 at the Judges’ Pavilion of the Exposition with the Committee’s pres- 
ident, David Dudley Field, in the chair.2? Formed in the summer of 1873 


1 One of the participants in the Exposition was the (French) Société de Législation 
comparée which for its publications received the Centennial Medal from the inter- 
national jury. See [1877] Buu. DE LA SocéTÉ pe Lécisuation Comparer (herein- 
after cited as Buti.) 89; [1878] id. 399. Lévy-Ullmann, Account of the French Society 
of Comparative Legislation, 10 Harv. L. Rev. 161, 166 (1895). 

2 For an announcement of the meeting, see 14 ALBANY L. J. 205 (1876). Detailed 
reports on the meeting appeared in all Philadelphia papers (Inquirer, Public Ledger, 
Public Record, Times Philadelphia, Daily Evening Telegraph) and the New York Times. 
Called for Friday afternoon, the meeting had to be adjourned to Saturday morning 
because the Hall had been engaged for other purposes. Before the adjournment the. 
Chairman gave the history of the International Code Committee, announced the papers 
which would be presented, and gave the text of the resolutions prepared for sub- 
mission. Among those present on Friday, according to the papers, were Howard 
Malcolm, Philadelphia, and Edward S. Tobey, Boston, of the American Peace Society, 
John Jay, ex-Governor Emory Washbum of Massachusetts, Judge Charles A. Peabody, 
New York, Rev. Dr. Irenaeus Prime, New York, Justice Stephen S. Field of the U.S. 
Supreme Court, Judge W. S. Peirce, Philadelphia, Alfred H. Love, Philadelphie, and 
Lafayette S. Foster. 
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with a view to promoting the reform and codification of the law of nations,’ 
it had been kept in existence as a local, independent group after the 
launching in Brussels in October 1873 of what today is known as the “In- 
ternational Law Association” + but then went under the name of the “As- 
sociation for the Promotion and Codification of the Law of Nations.” 5 

At the meeting in Philadelphia, which was, according to newspaper re- 
ports attended by 24 persons, four papers were presented and several 
resolutions adopted. The frst paper was by Elihu Burritt,® vice president 
of the American Peace Society, on the preparation of the public mind for 
an international code and a high court of nations.” Abram P. Sprague,® 
the Committee’s secretary, then read a paper on the causes which promote 
international law reform, codification, and arbitration. The next paper 
was by Emory Washburn, ex-governor of Massachusetts and professor of 
law at Harvard,” on the feasibility cf an international code, ths substitution 
of arbitration for war, and how and by whom these migkt be accom- 
plished. The last paper was an address by the chairman on “American 
Contributions to International Law,” linking the meeting to the Centennial 


8 A contemporary account is in Miles, Association for the Reform and Codification 
of the Law of Nations, A Brief Sketch of the Formation of the Association, 2 INTL 
Rev. 32 (1875) (also separate print Paris 1875). The Rev. James B. Miles (1822- 
187£) was the first general secretary. On Miles, see Notice in January 1876 issue of 
the ADVOCATE OF PEACE. 

4 An “official” write-up is in INTERNATIONAL Law ASSOCIATION (1.L.A.), REPORTS OF 
THE First CONFERENCE HELD aT BaussEts, 1873, AND OF THE SECOND CONFERENCE 
HELE AT GENEVA, 1974, at 3-4 (1903). The Preface indicates that the Proceedings were 
reconstructed in 1902 from available >ricinal materials. A “History” of the Associa- 
tion can be found at the beginning of eack: volume of the I.L.A., CONFERENCE REPORTS. 

5 The name was changed after the death of David Dudley Field. See I.A.L., RE- 
PORT OF THE SEVENTEENTH CONFERENCE, Brussels, 1895 at 282-85 (1€&96). 

6 Elihu Burritt (1810-1878) was vic2 president of the American Peace Society. See 
E. L. Warrney, THE AMERICAN PEACE Socrmery: A CENTENNIAL History 246-47 (3rd 
ed. 1928). 

7The paper was read for Burritt who could not be present, by Dr. Henry T. Child 
of Philadelphia. It included a tribute to the late Rev. Miles, supra nate 3, who had 
died on November 13, 1875. 

8 Abram P. Sprague (1846-1882) had kecome secretary in 1876 as successor to Rev. 
Miles. On Sprague, see Notice in 27 Aue. L. J. 382 (1883). For some time he had 
helped edit the Albany Law Journal; he had been associate editor of the International 
Review for two years. In 1875, he had won the prize offered by de Marcoartu through 
the (British) National Association for the Promotion of Social Science for the best 
essay upon codification of public international law. See 12 Ars. L. J. 281 (1875). 
The essay is in A. DE Mancoartu, INTERNATIONALISM AND PRIZE Essays BY A. P. 
SPRASUE AND PAUL LACOMBE ON INTERNATIONAL Law 61, 69 (1876). 

9 Summaries of the lengthy paper are in the newspaper reports. 

10 Dn Emory Washburn (1800-1877), see Notice in 15 Ars. L. J. 238 (1877) and 
2 ANNUAIRE DE L'INSTITUT DE Drorr INTERNATIONAL 23 (Rivier) (hereinafter cited as 
ANNUAIRE), 

11 Washburn, The Feasibility of an International Code, 4 INTL Rev. 537 (1877). For 
an ezrlier paper of his on the same subject, read at the 1874 Geneva conference of the 
Association, see I.L.A., REPORTS, supra note 4, at 99; cf. Washburn, Thz International 
Congress at Geneva, 2 Forum 205, 212 (1874). 
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celebration. The text of the Field address has been preserved. I shall 
come to the address in due course, 

For David Dudley Field the year had already been eventful. In July, 
he had given to the publisher the manuscript of the second, definitive 
edition of his Outlines of an International Code.** The centenary of this 
work thus coincides with the Bicentennial of the Nation. First published 
in 1872.as a draft, composed of more than a thousand sections with an- 
notations covering both public and private international law, the work had 
made Field, the champion of codification of the domestic law,** an inter- 


national personality as well.1¢ 


Field’s crusade for an international code 


had begun in 1866 with the submission of a proposal for the preparation 
of such a code to the (British) National Association for the Promotion of 
Social Science at its Manchester meeting." An international committee of 
eleven was appointed 18 but progress was slow 1° and when Field learned 
in 1869 *° of the appearance on the Continent of Bluntschli’s treatise on 


12 Field, American Contributions to International Law, 14 As. L. J. 257 (1876), 
reprinted in 1 SPEECHES, ARGUMENTS AND MISCELLANEOUS Papers OF Davo DUDLEY 
FLD 475 (Sprague ed. New York 1884) (hereinafter cited as Fueip, SPEECHES). 

18Davip Duprey Frecp, OUTLINES or AN INTERNATIONAL Cope (1876). The 


Preface has a July 1876 date. 


14Daviyp Dupiey FELD, Drarr OUTLINES oF AN INTERNATIONAL Cope (1872). 


The Preface has a January 1872 date. 


Book I: Peace, appeared first; Book II: War, 


followed. Reviewed in 11 (N.S.) Am. L. Recister 337 (1872); 5 REVUE DE DROIT 
INTERNATIONAL ET DE LEGISLATION COMPARÉE 502 (1873). (Rolin-Jacquemyns). 

15Qn David Dudley Field (1805-1894), see Notice 49 Aus. L. J. 268 (1894); 
Fiero, David Dudley Field and his Work, 51 id. 39 (1895) (paper before N.Y. State 
Bar Assn); Hoy, David Dudley Field, in 5 Grear AMERICAN Lawyers 125 (Wm. 
Draper Lewis ed. 1908); Pound, David Dudley Field, An Appraisal, in 1 Davo DUDLEY 
FÆL Centenary Essays 3 (A. Reppy ed. 1949). 

18 See Briggs, David Dudley Field. and the Codification of International Law, in 
INSTITUT DE Drorr INTERNATIONAL, LAVRE DU CENTENAIRE 1873-1973, EVOLUTION ET 


PERSPECTIVES DU DROIT INTERNATIONAL 67 (1973) 
Necrology, 14 ANNuaAIRE 1895-1896, at 310 (Albéric Rolin/John Bassett 


EVOLUTION ). 
Moore). 


(hereinafter cited as INSTITUT, 


17 Text in [1866] TRANSACTIONS OF THE NATIONAL ASSOCIATION FOR THE PROMO- 
TION OF SoctaL Scrence 42 (1867) (hereinafter cited as Transactions); 22 L. Mac. 
& Rev. 138 (1866/67), 1 L.J. 556 (London 1866), reprinted with the title On a 
Project for an International Code in 1 Freip, SPEECHES, supra note 12, at 384. 


18 The American members were Field and Wm. Beach Lawrence. 


19 A part covering private international law is in French translation in [1869] But. 
supra note 1, at 32-42; see Helbronner, id. at 24. The Manchester project seems to 
See Anonymous, A Code of Private International Law, 
2 AM. L. Rev. 599, 605, n. (1868), a draft due to George Merrill, of New York and 
Paris. See Preface in G. MERRILL, STUDIES In COMPARATIVE JURISPRUDENCE AND THE 
Conriicr or Laws iii (1886). 

20 Field referred to the Bluntschli work in his October 1869 speech Advantages of 


have become known widely. 


an International Code before the American Social Science Association. 


Text in 2 


J. Soc. Scr. 188 (1870), reprinted in 1 Freuy, Sprecues supra note 12, at 407. And 
see Preface in FELD, Drarr OUTLINES oF AN INTERNATIONAL Cops, supra note 14, 


at iii. 
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international law arranged in the form of a code,” he decided that he 
would, with assistance from co-leagues, draft “Outlines” for such a Code 
himself. Drafting was completed in 1871.** 

The success of the codification project depended upon wide international 
support. Under the impulse of Elihu Burritt, the American Peace Society 
had for some time been trying to call an international peace congress for 
the elaboration of an international code and the formation of an inter- 
national court for international arbitration.” The successful completion 
in Geneva in September 1872 of the international arbitration of the Ala- 
bama Claims had brought about a favorable climate. The Society’s Execu- 
tive Committee decided to send the Secretary, the Rev. James B. Miles, to 
Eu-ope to explore possibilities.” A tentative call for such a congress was 
drafted by Burritt and signed by prominent members of the Society includ- 
ing Theodore Woolsey, Mark Hopkins, Emory Washburn, Reverly Johnson, 
David Dudley Field, William E. Dodge, Peter Cooper, Elihu Burritt, 
Howard Malcolm, and Jay Cooke.” Miles departed for Europe in January 
1873. 

Miles obtained favorable replies from most of the distinguished person- 
alities he saw, some in the form of written statements.2*7 In Ghent, he 
‘learned from Gustave Rolin-Jaequemyns,** editor of an international law 
journal, of advanced plans of a Continental group of scholars for the crea- 
tion of an “institute.” 2° Miles reported on his trip to a number of gentle- 
men assembled at Field’s house at 22 Gramercy Park on May. 15, 1873.%° 


217, G. BLUNTSCHLI, DAS MODERNE VOLKERRECHT DER CIVILISIERTEN STAATEN ALS 
RECHTSBUCH DARGESTELLT (1868); Brountrscenr, Le Drorr INTERNATIONAL Coprrim 
(Lardy transl. Paris 1870 with Preface by Laboulaye); Biunrscunr, EL Denecuo 
INTCRNACIONAL Copiricapo (Covarrubias transl. Mexico 1871). French edition re- 
vievred in 6 Am.-L. Rev. 340 (1872). On Bluntschli (1808-1881), s2e Schindler in 
INsurut, EvoLUTION supra note 16, at 45. 

2z See Preface to FÆLD, DRAFT OUTLINES, supra note 14. 

23 Burritt, A Preliminary Congress of Jurists and Publicists, ADVOCATE or PEACE, 
Apr-] 1871, at 40; Resolution of May 27, 1872, id., July 1872, at 196. See WHITNEY, 
supra note 6, at 126. 

24 See id. at 129. 

25 ADVOCATE OF Peace, Nov. 1872, at 228. 

26 Account in Miles, supra note 3, at 35; I.L.A. REPORTS, supra note 4, at 6. 

27 Replies by Count Sclopis, Viscount d’Itajuba, Drouyn de Lhuys, Mancini, Holtzen- 
dorf, Heffter, Montague Bernard, Vernon Harcourt, Westlake, Edwin C., Clark, Auguste 
Visschers, G. Moynier, Rolin-Jaequemyns, Dr. Levy, E. de Parieu, in AMIS DE LA 
Pax (France), March-April 1873. ADVOCATE OF PEACE, Aug. 1873, at 57-64, Sept. 
187, at 65-72, 7 As. L. J. 358-62, 373-80 (1873). In a letter dated April 7, 1873, 
Johr Westlake expressed his preference for the plan developed by Rolin-Jaequemyns 
in a confidential memorandum of March 12, 1873. See id. at 374. 

28 On Gustave Rolin-Jaequemyns (1835-1902), see Jean J. A. Salmon in Instrrur, 
EVOLUTION, supra note 16, at 103; 19 Annuame 391 (Descamps) (1902). 

28 Reference to the visit is in Rolin-Jacquemyns, De la nécessité d'organiser une 
instizution scientifique permanente pour favoriser [étude et le progrès du droit inter- 
naticnal, 5 Revue 465, 482 (1873), and in his Miles necrology, 8 id. 148 (1876). 

80 The meeting is reported in 7 Ars. L. J. 325 (1873). Unable to attend, Wm. 
Beach Lawrence sent a letter, printed at id. 379. 
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A committee composed of Field, Theodore Woolsey, Emory Washburn, 
Wm. Beach Lawrence, and Miles was formed to extend invitations for an 
international gathering in Brussels in October." Plans were made for a 
larger “International Code Committee” to provide domestic support for 
the project. Many signatures were obtained. Field and Miles departed 
for Europe to attend to the many technical questions. 

In September, Field was in Ghent for a meeting to which Rolin- 
Jaequemyns had extended invitations and at which the Institut de Droit 
International was founded, with Mancini? as president, Bluntschli and 
de Parieu as vice presidents, and Rolin-Jaequemyns as secretary general.** 
From the American side, Wm. Beach Lawrence, Theodore Woolsey,*® 
Emory Washburn,’ and Francis Wharton, who had been invited but 
could not come,®* were co-opted.* 

Field then proceeded to Norwich for the annual meeting of the National 
Association for the Promotion of Social Science where he formally pre- 


81 Resolutions in ADVOCATE oF Peace, July 1873, at 51; Sept. 1873, at 69. Text of 
invitation of June 30, 1873, in L.L.A., Reports, supra note 4, at 2; Rolin-Jaequemyns, 
supra note 29, at 692. 

82 Members listed in I.L.A., Revorrs, supra note 4, at 3. A membership list for 
1874 is in 10 Aus. L. J. 32 (1874). 

33 Pasquale Stanislao Mancini (1817-1888) is famous as founder of the Italian School 
of International Law (nationality as foundation of international law first argued in his 
Turin lecture of 1851). See A. P. SERENI, THE ITALIAN CONCEPTION OF INTERNATIONAL 
Law 157 (1943); De Nova, Pasquale Stanislao Mancini, in Instrrut, EVOLUTION, 
supra note 16 at 3. De Nova, Historical and Comparative Introduction to Conflict of 
Laws, 118 Recuren. pes Cours, 487, 465 (1966 III). 

84 Noted in 8 Ars. L. J. 211, 230 (1874); 2 Am. L. Reconp 452 (1874); Lorimer, 
The Institute of International Law Founded in Ghent, 8 Ars. L. J. 402 (1874), re- 
printed in J. LORIMER, Srupres—-NaATIONAL AND INTERNATIONAL 77 (1874). Docu- 
mentation in Communications relatives à UInstitut de Droit International, 5 REVUE 
667, 807 (documents) (1873). 

35 William Beach Lawrence (1800-1881) was best known abroad as author of the 
Commentaries sur les Eléments du droit international et sur (Histoire du progrés du 
droit des gens de Henry Wheaton (4 volumes 1868-1880); review of I and II in 1 
Revue 637 (1869) (Westlake), of IH (private international Jaw) in 5 id. 504 (1873) 
(Rolin-Jaequemyns). On Lawrence, see Notices in 23 Aus. L. J. 261 (1881); 6 An- 
NUAIRE 1882-1883, at 47 (Rivier). 

86 On Theodore D. Woolsey (1801~1889), ex-president of Yale College, author of 
Introduction to the Study of International Law (5th ed.), reviewed in 11 Revue 654 
(1879) (Rivier), see Notices in 25 Revur 84 (1893); 13 ANNUAamE 1894-1895, at 415 
(Lehr/John Bassett Moore). 

37 See note 10, supra. 

38 Francis Wharton (1820-1888) was the leading authority on private international 
law. WHARTON, CONFLICT or Laws OR PRIVATE Internationa, Law (1872), re- 
viewed by Bar in 12 Aus. L. J. 282 (1875). The second, 1881, edition with a Preface 
surveying the huge new literature, was noted in 13 Revue 664 (1881) (Asser) and 
9 JOURNAL DU DROIT INTERNATIONAL PRIVÉ 463 (1882) (Clanet). On Wharton, see 
Notice in 13 AnnuameE 1894~1895, at 412 (J. B. Moore) and Moore’s Brief Sketch of 
Francis Wharton in 1 THe REVOLUTIONARY DIPLOMATIC CORRESPONDENCE OF THE 
Unrrep States xi (Wharton ed. 1889). 

39 See letter by Rolin-Jaequemyns to Wm. Beach Lawrence of July 30, 1873 and 
Lawrence’s reply of Aug. 29, 1873, 8 Aus. L. J. 230 (1873). 

40 For the full list of original members, see ibid; and 5 Revus 711 (1873). 
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sented his “Draft Outlines of an International Code.” #4 He sketched the 
contents and the aim, mentioning the forthcoming meeting in Brussels. In 
Brussels, some forty persons were assembled, including a delegation 
from the Institut. Agreement was reached on formation of an association 
which was given the name “Association for the Reform and Codification of 
the Law of Nations.” Field was elected honorary president, Miles sec- 
retary general. Codification, arbitration, and relations with the Institut 
were discussed inconclusively.** The discussion was continued the follow- 
ing year in Geneva where a decision was reached to take up codification 
and to examine the “Draft Outlines.” * 

At the time of the Associations meeting in Geneva in 1674 an Italian 
version of the Field “Draft Outlines” had appeared, prepared by Pieran- 
toni,*® son-in-law of Mancini, who had attended the Ghent and Brussels 
meetings. The definitive 1876 version later appeared in French also, trans- 
lated by Albéric Rolin, prominent Belgian member of the Institut." Like 
the Bluntschli treatise of 1868 and the French, Spanish, and Russian ver- 
sions of that work,*® the definitive “Outlines of an International Code” 
carried as an appendix the text of the “Instructions for the Government of 
the Armies of the United States in the Field,” ® the famous Civil War 
General Orders No. 100 drafted by Francis Lieber,” the “first codification 
of the law of war on land,” as Bluntschli had put it. 


41 Field’s address is in [1873] Taawsacrions 219 (1874), 3 (N.S.) L. Mac. & Rev. 
251 (1874), 8 Ars. L. J. 277 (1873), 2 Am. L. Recorp 705 (1874), reprinted in 
1 FELD, SPEECHES, supra note 12, at 416. Cf. Helbronner in [1874] Brut. 300. 

42 The meeting was chaired by Auguste Visschers, distinguished Belgian jurist and 
humanitarian. On Visschers (1804~1874", see Yakemtchouk, Les origines de [Institut 
de Droit International, TT REVUE GENERALE DE DROIT INTERNATIONAL PUBLIC 373, 385 
(1973). 

43 Reports appeared immediately in 8 Aus. L. J. 291 (1873), 2 (N.S.) L. Mac. & 
Rev. 1094 (1873). Furthermore, see Lorimer, supra note 34, at 408; and see Miles, 
supra note 3; FæLp, Association jor the Reform and Codification of the Law of Nations 
—Its History and Aims, Address at the Associations Third Conference, The Hague 

1875 (London 1875), reprinted in 1 Frecp, SPEECHES, supra note 12, az 432. 

' 44 See LL.A., Reports, supra note 4, 16 (codification), 25 (arbitration), 44 (rela- 
tions with Institute). Cf. Comment, The Proposed Codification and Reform of the 
Law of Nations, 9 AM. L. Rev. 181, 185 (1875). In the Index to Legal Periodicals 
(Jones), the Comment is attributed to John N. Pomeroy (1828-1885). 

45 1.L.A., REPORTS, supra note 4, at 110; Comment, supra note 43, at 192. 

46 “Prime linee di un codice internazionale del giurista americano Davidə Dudley Field 
precedute da un lavoro originale “La riforma del diritto delle genti e FIstituto di Diritto 
Internazionale di Gand’ del traduttore Augusto Pierantoni” (Naples 1874), reviewed 
. | JOURNAL DU DROIT INTERNATIONAL PRIVÉ 347 (1874); cf. 6 Revue 699 (1874). On 
Augusto Pierantoni (1840-1911) see De Nova, INSTITUT, EVOLUTION supra note 16, at 99. 

47 “Projet d’un Code International par David Dudley Field,” traduit par Albéric 
Rolin (Paris and Gand 1881). Rolin was a brother of Gustave Rolin-Jaequemyns. 

48 Supra note 21. 

49 See Baxter, The First Modern Coasfieation of the Law of War, Francis Lieber and 
General Orders No. 100, 3 INTL Rev. oF THE RED Cross 171, 234 (1963). 

50 On Francis Lieber (1798-1882), see Root, Francis Lieber, T ASIL Procs. 8 
(1913); 7 AJIL 453 (1913); Scott, The Gradual and Progressive Codification of Inter- 
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For an evaluation of the intrinsic quality of the “Outlines of an Inter- 
national Code,” the standards at the time of production would have to be 
applied. What stands out today is the codification project as such and the 
lift that it received from the presentation of a “sample.” The project itself 
produced controversy. Not everyone agreed with the idea of general codifi- 
cation through government action; furthermore, its feasibility was ques- 
tioned for both public and private international law.°? The opposition 
forces which came especially from the academic “Institut” side," included 
Wm. Beach Lawrence." Field used his presidential address at the As- 
sociation’s third Conference, held at The Hague in 1875, to meet the argu- 
ments. Not everything had to be codified, he said, and the treaties that 
would be concluded did not necessarily have to be indissoluble.®® 

After a century of continued argument over codification ** and with the 
benefit of the experience of such bodies as the International Law Com- 
mission * and the Hague Conference on Private International Law," the 


national Law, 21 id. 417, 420 (1927); Sallet, On Francis Lieber and his Contribution 
to the Law of Nations of Today, in Recur yM DIENSTE DER MENSCHENWURDE— 
FESTSCHRIFT FÜR Herserr Kraus 277 (Göttinger Arbeitskreis ed. 1964). 

51 See Introduction to the work, supra note 21; and see Bluntschli, Lizber’s Service 
to Political Science and International Law, in 2 Tae MISCELLANEOUS Warrrincs oF 
Francis Lisen 7, 12 (1881). His small volume on the law of war. Das moderne 
Kriegsrecht der civilisierten Staaten als Rechtsbuch dargestellt (1866), was based 
entirely on General Orders No. 100 and the Rules of the Geneva Convention of August 
22, 1864, 18 MARTENS, Nouveau RECUEIL Genera 607 (1873), relating to ambulances 
and hospitals and the treatment of military persons wounded in battle (first of the 
“Red Cross” Conventions). 

52 See Comment, supra note 44, at 203-211; noted in 11 Ars. L. J. 37 (1875). 

53 See L.L.A., REportTs, supra note 4, at 16, 25. 

54 By letter of July 22, 1874 (10 Aus. L. J. 79 (1874)), Lawrence asked that his 
name be dropped from the membership list of the International Code Committee 
published previously, 10 id. at 32. He considered the membership to be inconsistent 
with his duties as a member of the Institut. 

55 See Field, supra note 42, 1 Freip, SPEECHES, supra note 12, at 432, 441. 

56 See Elihu Root, The Function of Private Codification in International Law, 5 
AJIL 577, 579, 581 (1911); United Nations, Documents on the Development and 
Codification of International Law, 41 AJIL, Suer 29 (1947). 

57 See Lauterpacht, Codification and Development of International Lew, 49 AJIL 16 
(1955); “The merging of ccdification into progressive development has meant that 
the futile search of the League days for topics “ripe for codification’ has happily been 
abandoned.” Jennings, Recent Developments in the International Law Commission: ` 
Its Relations to the Sources of International Law, 13 INTL « Comer. L. Q. 385, 395 
(1964). Cf. Charles de Visscher, Stages in the Codification of International Law, in 
TRANSNATIONAL LAW IN A CHancinc Wortp-—Essays m Honor or Pump C. Jessup 
17 (Friedmann, Henkin, Lissitzyn, eds. 1972). 

58 Mancini-type “general” codification proposed at the first (1893) Conference was 
shelved in favor of work-on concrete problems. See Nadelmann, Multilateral Conven- 
tions in the Conflicts Field: An Historical Sketch, 19 NEDERLANDS Tiypscarnirr voor 
INTERNATIONAL Recmr 107, 124 (1972); Notes, 30 L. J. 226 (London 1895). Cf. 
Nadelmann, The United States Joins the Hague Conference on Private International 
Law, 30 Law & Contreme. Prosi. 291, 297 (1965), reprinted in K. NapELMANN, 
CONFLICTS or Laws: INTERNATIONAL AND INTERSTATE 99, 106 (1972). The most 
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constructive aspects of Field’s project may be seen clearly. A major im- 
pulse was given to the development of international law.” 

Turning now to Field’s Centenary address “American Contributions to 
International Law,” ®© we find that the speaker chose to leave contributions 
by publicists aside and to concentrate on government action and, more 
specifically, the contribution made to the growth of treaty law. Field re- 
called that, within three months after independence, the Congress “took 
intc consideration the plan of treaties to be proposed to foreign nations” 
anc. agreed upon the treaty to be cffered to France. He cited the treaties 
with France of 1778 and the Netherlands of 1782. From the treaty nego- 
tiated by Franklin and his colleagues with Prussia in 1783, he quoted 
the articles designed to protect the civilian population in cass of war and 
to establish minimum conditions for the treatment of prisoners of war. Of 
the Jay Treaty of 1794 with Great Britain, he mentioned the provisions on 
extradition for murder and forgery and on nonconfiscation of private debts 
in case of war. He mentioned the treaties negotiated in the following 
cencury, some securing the right of expatriation and naturalization, some 
dea_ing with extradition. He concluded the account with a reference to 
the Treaty of Washington of 1871 with Great Britain “ which had made 
the settlement through international arbitration of the Alabama Claims 
possible. He extolled the success of the Geneva arbitration of 1872.° “In 
agreeing to the Treaty of Washington,” he said, “America and England did 
more for reform and codification of international law than was ever before 
donz at one time by any two nations. They not only sought to establish 
a law of neutrality ® but they set an example of incalculable value to the 
peace of the world.” 

Feld argued that “as in civil society the crown of its polity is the estab- 
lishment of tribunals between incividuals, so in the greater scciety, where 
States stand for individuals, the establishment of arbitraticn for inter- 
national differences will be the crown and glory of public law.” 

Coming more specifically to the objectives of the International Code 
Committee, Field said: 


We desire to see the rights and duties of nations, and of their mem- 
bers, toward each other, defined with as much precision as is practic- 
able and set down in a ‘general treaty, which is but another name for 





recent controversy is discussed in Nadelmann, Impressionism and Unification of Law: 
The ZEC Draft Convention on the Law Applicable to Contractual and Non-Contractual 
Obligations, 24 Am. J. Comer. L. 1 (1976). 

59 Cf. tribute by Albéric Rolin in 14 Annuame 1895-1896 311, duced in Briggs, 
supra note 16, at 73. 

60 Note 12, supra. 

61 Treaty of May 8, 1871, 17 Stat. 863, T.S. 133, 12 TREATIES AND OTHER INTER- 
NATICNAL AGREEMENTS oF THE U.S.A. 1776-1949, at 170 (Bevans ed. 1974). 

62 award, Geneva, Sept. 14,.1872, 4 Papers RELATING TO THE TREATY oF Wasn- 
INGTCN 49 (1872); 1 J. B. MOORE, INTERNATIONAL ARBITRATION 495 at 653 (1898); 
award reproduced in WM. W. Bisnor, INTERNATIONAL Law, CASES AND MARTAN 
1023 (3rd ed. 1971). 

68 The reference is to the three rules of Article VI of the Treaty, supra note 61. 
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an International Code, and the whole crowned with a stipulation 
binding the honor of nations that, whenever a disagreement between 
any of them shall arise, it shall be determined by the judgment of 
impartial arbiters.* | 
As he had at The Hague the previous year, Field took notice of the scep- 
ticism expressed. “If any one think the scheme a chimera,” he responded, 
“let him ask himself whether there be any great reform now accepted by the 
world which has not been at some time denounced as a chimera, and con- 
sider whether there be greater reason for denouncing this than that.” He 
pointed to the catastrophic consequences for France of the war with 
Prussia. “The culmination of all the changes in public law that have been 
here described and of all the revolutions that these hundred years have 
witnessed among nations, must be a general revision of international law 
and the adoption of some expedient for the adjustment of international 
differences.” ® 
At the time of the meeting the world was still under the spell of the suc- 
cessful Claims arbitration,®* which had brought to a peaceful end an issue 
endangering international relations for almost a decade. More than any- 
thing else, the Geneva arbitration had made possible the meetings in Ghent 
and Brussels and the resulting creation of the two international organiza- 
tions. Though no less controversial than the codification scheme, arbitra- 
tion had dominated the discussion at Brussels; it continued to be a principal 
subject for consideration at the meetings of the two institutions in Geneva 
in 1874. For the Philadelphia address, Field had chosen the topic that 
the members of the International Code Committee wished to have dis- 
cussed. The resolutions that were proposed and adopted were along the 
lines of the theme of the speech.* | 
No transcript has come down of the meeting in Philadelphia of the 
International Code Committee. Other contributions to international law 
from the American side by the courts and by publicists—a Wheaton, a 
Story, a Lieber—may have been brought up. Insufficient time had passed 
to note the importance of the contribution to international law made by 
the Code project indirectly. When the argument in favor of codification 


6414 Ars. L. J. at 260; 1 Frexp, SPEECHES, supra note 12, at 481. 

85 The peroration of the address was a quotation from Longfellow. 

86 See, e.g, Woolsey, International Arbitration, 1 INTL Rev. 104 (1874). Of the 
huge material, the Mancini speech in the Italian Parliament (David Dudley Field in 
the Galery) may be mentioned. Mancini, Per larbitrato internazionale, reprinted in 
56 RIVISTA DI DIRITTO INTERNAZIONALE 474 (1973). The resolution voted by the 
Italian Chamber on November 24, 1873 is noted in 8 Ars. L. J. 384 (1873). 

67 The principal resolution, introduced by Lafayette S. Foster of Connecticut and 
seconded by Charles A. Peabody of New York, stated that the duty is imposed upon the 
United States, by its history as well as its political and geographical position, to en- 
deavor by all proper means to promote the reform and codification of the law of 
nations, with the view of unfolding and defining international rights and duties, and 
devising, if possible, a peaceful method of settling international difficulties. The text 
is reported in the Philadelphia newspapers, supra note 2. Another resolution urged 
formation of local committees in different parts of the country in aid of the general 
committee. Ibid. 
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started, no organization maintaining regular international contacts existed. 
The Code project led to the creation of the “Association for the Reform 
and Codification of the Law of Nations” and due notice was taken of the . 
fact at the International Law Association’s Centenary celebration in Brus- 
sels in 1973.°° As far as the Institut’s origin is concerned, the historians 
have not failed to underline the important part played by the letter ad- 
dressed to Rolin-Jaequemyns by Francis Lieber in September 1871, one 
year before his death, in which formation of a small scholarly body meeting 
regularly to discuss international law problems was suggested." Together 
with a simultaneous suggestion to Rolin-Jaequemyns from Gustave .Moynier 
of the Geneva Red Cross,” the letter produced the chain of events leading 
to the formation of the Institut. 

More often than not, individual contributions are the consequence of 
special circumstances. In the case of Lieber and General Orders No. 100, 
for example, his concern during the Civil War about sons in both the 
South and the North played an important part.7: Field applied his ex- 
perience with the promotion of codification of domestic law to the inter- 
national sphere. The way had been prepared by the endeavors of the 
American Peace Movement. Thanks to the creation in England under 
Lord Brougham’s auspices of the National Association for the Promotion of 
Social Science,”? a forum for promotion of the Code project existed. The 
worldwide attention given to the work of that reform organization had led 
to the formation of the Association internationale pour le progrés des 
sciences sociales ™ which brought together Westlake,”* Asser," and Rolin- 
Jaequemyns at the sessions of the comparative law section and gave them 
the idea of starting the Revue de droit international et de législation com- 
parée," the Revue was to become the natural place for exchange of views 


68 The Proceedings have still to appear. 

69 Text in Rolin-Jaequemyns, supra note 29, at 480; Yakemtchouk, supra note 42, at 
398; cf. Scott, supra note 49, at 423-24. And see Rolin-Jaequemyns, Francis Lieber, 5 
Revos 700 (1872). 

70 See Rolin-Jaequemyns, supra note 29, at 481; cf. Rueger, Gustave Moynier ( 1826- 
1910), in Instrrur, Evo.vurion supra note 16, at 90. 

71 See F. FREDEL, Francis Lresen 319 (1947); Sallet, supra note 50, at 282. 

72 See Nadelmann, Multilateral Conventions, supra note 58, at 108. On Henry = 
Brougham and Vaux (1778-1868), see F. Hawes, Henry Brovcaam (1957). 

73 See Nadelmann supra note 58, at 109; and see Yakemtchouk, supra ncte 42, at 387. 

7 Westlake was “foreign secretary” (in charge of foreign contacts) of the National 
Association for the Promotion of Social Science. His treatise on Private International 
Law had appeared in 1858. On John Westlake (1828-1913), see 26 ANNUAmE 698 
(1916) (Holland), id. 701 (Albéric Rolin), and contributions by Dicey, Nys, de 
Lapradelle, and others in Memories or Joun Westiaxe (1914). 

13T. M. C. Asser, noted Dutch jurist, Nobel Peace Prize 1911, succeeded in what 
Mancini had tried too early, launching of the (Hague) Conferences on Private Inter- 
national Law. On Tobias Michael Carel Asser (1838-1913), see Voskuil in INstrrurt, 
EVOLUTION supra note 16, at 11; Offerhaus, L’Université d'Amsterdam et le droit inter- 
national privé, in Jus er Lex Festcase FÜR Max GUTZWILLER 283, 284 (1959); Scott, 
8 AJIL 343 (1914). 

76 The history of the Revue is given in Asser, Gustave Rolin-Jaequemyns (1835- 
1902), 34 Revue 109, 111 (1902), 19 Anxuame 401, 403 (1902). 
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on international problems. Without the Revue, the Institut might not have 
come about, at least not that early.” The plans for the Institut accelerated 
execution of the American Peace Society—Field project, and vice versa. 
But all this being duly recognized, sound reasons exist for acknowledging 
the contributions made by individuals. Initiative is rare at all times and 
deserves encouragement. 

The Centenary session of the International Code Committee in Phila- 
delphia, it may be mentioned in closing, became known abroad through the 
printed Proceedings of the Association for the Reform and Codification of the 
Law of Nations." As shown by the Association’s Reports, as well as do- 
mestic sources, the International Code Committee of the United States 
was kept in existence as a distinct local group at least until the death of 
A. P. Sprague, the secretary, who died in 1882.7° Although the fact is 
little known, the American Branch of the International Law Association 
formed in 1922 had a distinguished predecessor.®° ` 

Kurt H. NADELMANN ° 

Harvard Law School 


PUBLIC DEBT AND SOVEREIGN IMMUNITY REVISITED: 
SOME CONSIDERATIONS PERTINENT TO H.R. 11315 


H.R. 11315 introduced in Congress on December 19, 1975, is a new sov- 
ereign immunity bill. It replaces S.566, whose provisions concerning the 
“public debt” of foreign states were the subject of a previous note in this 
Journal.? 


77 See Lawrence, The Institute of International Law, 16 Ars. L. J. 180 (1877). 
Also memorable is the contribution made on this side of the Atlantic by the Advocate 
of Peace and the efficient Albany Law Journal, started in 1870. Cf. Pound, Types of 
Legal Periodicals, 14 Iowa L. Rev. 257, 264 (1929). 

' 18 See Preface in ASSOCIATION FOR THE REFORM AND CODIFICATION OF THE LAW 
oF NATIONS, REPORT OF THE FOURTH ANNUAL CONFERENCE HELD AT BREMEN, SEPTEM- 
BER 25-28, 1876, at 11. 

79 The death is noted in ASSOCIATION, REPORT oF THE TENTH ANNUAL CONFERENCE 
HELD AT Mruan, 1883, at 42. Cf. note 8, supra. 

89 No mention of the fact is in the “History” given in the bi-annual Proceedings and 
Committee Reports of the American Branch of the International Law Association. 

* The writer is indebted to Leonard E. Klein, Senior Reference Librarian, Harvard 
Law School, for valuable assistance in Jocating the domestic materials. . 

194th Cong. Ist Sess. The bill was introduced by Mr. Robins (for himself and 
Mr. Hutchinson) and has been referred to the Committee of the Judiciary. For the 
text of the bill, see 70 AJIL 313 (1976); 15 ILM 90 (1976). 

2Delaume, Public Debt and Sovereign Immunity: Some Considerations Pertinent to 
S.566, 67 AJIL 745 (1973) [hereinafter cited as Public Debt]. See also DELAUME, 
TRANSNATIONAL Contracts (2 vol. 1975) paras. 11.06 and 11.07, and paras. 12.04 to 
12.06, [hereinafter cited as Contracts]. 
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In general terms, the new bill follows closely in the path of its pred- 
ecessor. Additional precision in the terminology used and the extensive 
revision of certain sections deserve, however, to be noted and are definite 
improvements over the original provisions of S.566. Examples are the 
proposed addition to Title 28 of the U.S. Code of §1330 regarding the 
orginal jurisdiction of the district courts over actions against foreign states? 
an the revised §1608 concerning service of process, time to answer, and 
de-ault.* New definitions have been added, for such terms as “agency” or 
“instrumentality” of a foreign state and of “commercial activity” of a 
forzign state, its political subdivisions, agencies, or instrumentalities.® 

Regretfully, however, it must be stated that no such improvement is 
noticeable in the treatment by H.R. 11315 of the sovereign immunity 
aspects of transactions falling within the notion of “public debt.” To begin 
with, the new bill, like $.566, makes no attempt at defining “public debt.” 


3 Section 1330 provides in effect a federal “long-arm” statute over foreign states, 
which is patterned after the District of Columbia statute. Pub, L. 91-358, §132(a), 
Title I, 84 Stat. 549. In short, district courts have personal jurisdiction over foreign 
states when (i) the foreign state is not entitled to immunity, and (ii) proper service 
of process has been made in accordance with the provisions of §1608 of the bill. 

4 The provisions of §1608 are made “subject to existing and future international 
agreements to which the United States is a party.” 

As stated in the Section-by-Saction Analysis: 

. . this language contemplates the possibility of a future international con- 
vention on sovereign immunity, and in particular on procedures to be used in 
litigation against foreign states. An “existing” international agreement which 
is applicable is the Hague Convention on Service Abroad of Judicial and Extra- 
judicial Documents, 20 UST 361. TIAS 6638 (1965). 

The Section-by-Section Analysis is reprinted at 15 ILM 102 (1976). 

5 The proposed §1608(a), like its predecessor, provides generally that the expression 
“foreign state” includes a political subdivision or an agency, or instrementality of a 
foretgn state. Paragraph (b) defines “agency or instrumentality” as “any entity (1) which 
is a separate legal person, corporate or otherwise, and (2) which is an organ of a foreign 
state or political subdivision thereof, or a majority of whose shares or other owner- 
ship interest is owned by a foreign state or political subdivision thereof, and (3) which 
is neither a citizen of a State in the United States .. . nor created under the laws of 
any third country.” The first and second requirements are self-explanatory. The third 
requirement is intended to exclude entities which are either created in the United 
States, although owned by a foreign state or are created under the Jaws of third coun- 
tries. since in this last case it is to be presumed that the agency’s activities are either 
commercial or private in nature. 

6 Cee §1603(d) and (e), which are reminiscent of long-arm statutory language and 
of tke rules of adjudicatory jurisdiction based on the “transacting” or “doing business” 
withn the jurisdiction. See generally Weovrraus, COMMENTARY ON THE CONFLICT OF 
Laws 103-13 (1971). 

Srecifically, Section 1603(d) (like its predecessor in $.566) provides that: 

A “commercial activity” means either a regular course of commercial conduct ora 
particular commercial transaction or act. The commercial character of an activity 


shall be determined by reference to the nature of the course of conduct or par- 
‘icular transaction or act, rather than by reference to its purpose. 


Section 1603 (e) adds: 


4 “commercial activity” carried on in the United States by a foreign state means 
sommercial activity carried on by such state and having substantial contact with 
che United States. 
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The uncertainty surrounding the scope of its provisions on this subject is 
even. greater now than it was under S.566. The Section-by-Section Analysis 
of S.566 stated that: 


While there is no clear definition of “public debt,” the concept seems 
to embrace not only direct bank loans, but also governmental bonds 
and securities sold to the general public through bond markets and 
stock exchanges.” 


The proposed new §1606 of Title 28 of the U.S. Code leaves in doubt 
whether that section should be limited to governmental bonds or secur- 
ities or would still include direct bank loans. The reason for doubt is that, 
although §1606 is still entitled “claims involving the public debt,” its 
operative provision [paragraph (b)] states that a foreign state is immune 
from suit “in any case relating to debt obligations incurred for general 
governmental purposes.” The expression “debt obligations” could mean 
any “obligation” undertaken by a foreign state in its borrowing capacity or 
could be construed as referring only to the bonded debt of such a state. 
The second construction is possibly the one that is intended. The Section- 
by-Section Analysis of H.R. 11315 indeed states that: 


Subsection (b) relates to the immunity of a foreign state with respect 
to debt obligations incurred for general governmental purposes and 
backed by the full faith and credit of the foreign state. Such im- 
munity was recognized in dictum in Victory Transport, Inc. v. Com- 
isaria General de Abastecimientos y Transportes, 336 F. 2d 354 (2nd 
Cir.), cert. denied, 381 U.S. 934 (1964). Where the underwriters of 
such securities regard immunity as detrimental to the success of issue, 
the foreign government may surrender its immunity by express waiver 
(emphasis supplied). | 
Jf this is what was effectively intended, it is suggested that the title of 
§1606 and the language of paragraph (b) should be reconciled and that 
paragraph (b) itself should be redrafted. “Public debt,” as imprecise as 
that concept may be, cannot be restricted to the debt “publicly issued” of 
a foreign state. It must include direct bank loans made to foreign sov- 
ereigns and other public entities. The criticism directed by this writer 
at the earlier §1606 in the S.566 version was not addressed to the use of the 
term “public debt” in its broad, and it is submitted perfectly acceptable, 
sense. The criticism stemmed from the fact that by lumping together 
direct bank loans and bonded debt, $.566 gave to its immunity rule a 
scope far broader than what would be consistent with American con- 
tractual lending practice. The point was made that, although bonds pub- 
licly issued by foreign states in the American capital market rarely contain 
waivers of immunity from suit, loans made directly by American banking 
institutions to foreign sovereigns usually provide for express waivers of 
immunity. Placing both types of transactions under a single immunity rule 
would thus unnecessarily widen the area of application of the rule. 


7 See Delaume Public Debt, supra note 2, at 748 n. 17. 
3 Ibid. Provisions in bonds issued in the American market are now much the same 
as those found in direct loan agreements. See note 45 infra and accompanying text. 
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If these considerations have played a role in the redrafting of §1606, 
tren it is submitted that the intention of the drafters would have been 
nade much clearer if they had given a new and more restrictive title to 
tEat section. Also the language of §1606(b) would need improvement. 
“Debt obligations” is not an expression currently used in financial circles, 
at least in this country.? Qualifying that expression by the further re- 
quirement that the obligations incurred must be “for general governmental 
purposes” is of little assistance in clarifying the issue. Why, it may be 
asked, should a debt incurred for a “specific” purpose, such as the financing 
of particular public works, be treated differently from a “general” 
debt of a foreign state, when either type of debt may have the same im- | 
pect upon the balance of payments of the issuer and imply the same ex- 
erzise of sovereign prerogatives? Furthermore, reference to the “purpose” 
of a “debt obligation” to characterize such “debt obligation” as a trans- 
action within the scope of §1606 is in flagrant contradiction with other 
provisions in H.R. 11315 and particularly the definition of “commercial 
activity,” which is clearly, and rightly, based upon the “nature” of the 
trensaction involved.?° Jn the absence of a clear explanation in the Sec- 
ticn-by-Section Analysis of the bill, it is impossible to form an opinion as 
to the reasons for these discrepancies and contradictions. 

It is with these remarks in mind that one must proceed with the analysis 
of the provisions of H.R. 11315 dealing with both immunity from suit and 
inxnunity from execution of foreign states in respect of their “public debt.” - 
In addition, specific attention will have to be given to a new provision 
[§1611(a)] which exempts from attachment or any other judicial process 
the funds of certain international organizations pending disbursement of 
such funds to a foreign governmental borrower. - 7 


I. 
THe IMMUNITY OF FOREIGN STATES 
A. Immunity from Suit 


3ection 1606 would, as its predecessor, make a fundamental distinction 
be-ween the public debt of “foreign states,” meaning the central govern- 
ment of a foreign state, and that of its political subdivisions or of an 
agency or instrumentality of such a state.™ 

Political subdivisions, agencies, and instrumentalities would enjoy no im- ` 
munity at all in regard to their own borrowings in the United States. This 


€ “Obligations” is a word currently used in French-speaking countries to refer to 
“bends.” Another current expression is “dette obligataire,” meaning bonded debt. The 
bill however, is drafted in English, not French. 

19 See §1603(d) quoted in note 6 supra. 

1 Section 1606(a)(2) of 8.566 referred also to the “agencies” or “instrumentalities” 
of ¿ political subdivision. This reference has disappeared from the new section. While 
this may raise some questions, it would appear that such agencies or instrumentalities 
world not be in a position to claim better treatment than the agencies or instrumental- 
itie of a “state” and that the nonimmunity mile applicable to the latter should also 
apyly to them. 
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principle is clearly stated in §1606(a), which provides that for the purposes 
of this section, a foreign state “shall not include a political subdivision of 
a foreign state or an agency or instrumentality of a foreign state.” Borrow- 
ings made by such entities must, (although in the absence of a proper defi- 
nition of “public debt,” the bill does not say so) be regarded as akin to 
“commercial” acts and be governed by the provisions of the bill applicable 
to such transactions. This is particularly the case as to §1605(a) (2), which 
establishes a rule of nonimmunity as to actions brought against a foreign 
“state” (which for the purposes of that section includes also its political 
subdivisions, agencies, and instrumentalities) and based upon a “com- 
mercial activity” carried on in the United States by such state. The pro- 
posed rule would make federal law consistent with the laws of other coun- 
tries, especially Continental countries,* and the provisions of tae Euro- 
peon Convention on State Immunity.*® 

As to the “public debt” of a central government, §1606(b) adheres to the 
rule of total immunity set forth in $.566, subject only, as was also the case 
in $.566, to two exceptions: (a) an “explicit” waiver of immunity by the 
foreign state; and (b) cases arising under the Federal Securities Laws of 
the United States. Only the scope of the rule may have changed since 
under S.566 the rule was of general application, whereas under H.R. 11315, 
the rule may be restricted to “debt obligations” in the narrow sense of that 
expression, i.e., “bonded debt” as opposed to direct loans.* 

No reason is given for the preservation of the immunity rule. The Sec- 
tion-by-Section Analysis of $.566 at least made an attempt to justify the 
proposed rule on the basis of various considerations, such as the role of the 
United States as one of the principal financial markets of the world and the 
fact that foreign sovereigns may be unwilling to issue securities in the 
markets of other countries if they are exposed to suit in these countries. 
While these considerations were, in the light of contractual lending practice 
in and outside the United States, somewhat unconvincing,® they offered a 
possible explanation for the proposed rule. In contrast, the Section-by- 
Section Analysis of H.R. 11315 offers no clue as to why the “rule” is main- 
tained other than the fact that immunity in regard to “public debt” was 
“recognized in dictum” in the Victory Transport case.*® 

Dicta of courts of law, even as distinguished as that involved in the 
Victory Transport case, do not supply firm foundations for a “rule” of gen- 
eral application. One is thus left with the uncomfortable feeling that the 
authors of. §1606(b) shied away from the real issue and, without proper 
regard for the lessons of comparative analysis of current contractual prac- 
tice, surrendered to outmoded notions of sovereign prerogatives, mixed 
with hypersensitivity for the diplomatic consequences of financial litigation. 

A modern approach to the basic problem should be more blunt or, in 
the spirit of H.R. 11315, more “commercially” oriented. It would, as the 


12 DELAUME, CONTRACTS, supra note 2, at paras. 11.02 and 11.06. 
18 Ibid. l 

14 See note 7 supra and accompanying text. 

15 Delaume, Public Dept, supra note 2, at 748-49, 752-53, 

16 See text, supra p. 531. 
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European Convention does," assume that the financiel activities of foreign 
states are not substantially different from other activities of a commercial 
nature conducted by such states and should be subject to the same basic 
rule of “nonimmunity.” 

The drawback of §1606 in its present formulation is that the Section sur- 
renders to practitioners the power to nullify its “imumity” rule by way of 
appropriate “explicit” waivers of immunity. That practitioners are, and 
have been for some time, aware of the merits of such waivers is apparent 
from the contractual provisions found in and outside the United States in 
contemporary transnational loans.1® The question, however, is whether 
§1606 is likely to strengthen or weaken the bargaining positicn of American 
lenders in their dealings with foreign states. Unfortunately the probable 
effect of $1616 will be to weaken their position. Aware that the Congress 
favors absolute immunity in regard to “public debt.” borrowing govern- 
ments may be less inclined to subscribe to contractuel provisions, such as 
those in current use, which would curtail their own immunity. This out- 
come will hardly be welcomed by the American financial community. 

Nor should it be expected that the non-American financial world will 
remain indifferent to the solutions that may ultimately prevai_ on the Amer- 
ican shores, for contractual lending practice shows a community of legal 
thinking which transcends natural borders. Contemporary loan documents 
American and non-American, reveal, with far greater persuasiveness than 
isolated and possibly inconsistent judicial decisions, a uniform trend to- 
ward the curtailment of sovereign immunity in the financial field? If as 
a result of §1606, foreign borrowers were to object successfully to waivers 
of immunity, it would not be unlikely that, strengthened by their American 
experience, the same borrowers would attempt to reverse the contractual 
trends prevailing elsewhere. There is thus the possibility that a new 
common denominator would emerge, which would give a new dimension 
to the rule of “immunity” favored by H.R. 11315, contrary to the clear 
“nonimmunity” rule which now prevails in transnational loan documents 
involving foreign states. This, it is submitted, would be a step backward, 
unwarranted as well as inconsistent with the general philosophy of the bill, 
which is to make foreign sovereigns amenable to suit in respect of their 
commercial activity, one form of which, it is believed, is borrowing. 


B. Immunity from Execution 


Section 1609 restates the general proposition found in &.566 that the 
property of a foreign state is immune from attachment and execution. The 
rule, however, is subject to a number of exceptions. 

Section 1610(a) provides that the property in the United States of a 
foreign state used for a commercial activity in the Un:ted States, shall not 
be immune from attachment or execution if, inter alia (i) the foreign state 


17 Delaume, Public Debt, supra note 2. at 749-50. 
18 Jd, 752-56. See also note 45 infra and accompanying text. 
19 Delaume, Public Debt, supra note 2, at 752-56. 
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has waived “explicitly or by implication” its immunity; or (ii) the property 
“is or was used for the commercial activity upon which the claim is based.” 
This provision applies to the property of a foreign sovereign, its political 
subdivisions, agencies, and instrumentalities. In addition, Section 1610(b) 
provides, in respect only of agencies and instrumentalities, that the property 
of any such entity engaged in a commercial activity in the United States 
shall not be immune from execution if the entity (i) has waived its im- 
munity “explicitly or implicitly;” or (ii) is not otherwise immune from suit, 
in which case any property of the entity in the United States would be 
subject to execution, regardless of whether there is a link between such 
property and the commercial activity from which the claim arose. In other 
words, an agency: or instrumentality of a foreign state carrying on com- 
mercial business in the United States would be responsible on all its assets 
in the United States for any claims and measures of execution arising out of 
or related to the conduct of its commercial activity. On the contrary, ex- 
ecution against the assets of a foreign state or political subdivision could 
be had only to the extent that such assets were used in connection with 
the particular commercial activity on which the claim would be based. 

These are in substance the same solutions as those which were provided 
for in $.566. Two new paragraphs have been added to $1610 which are of 
general interest. Pursuant to §1610(c) no attachment or execution can 
be made until a court permits execution or attachment. Prior to granting 
such permission, the court must determine that a reasonable period of time 
has elapsed following the entry of judgment or, in cases of default, since 
notice of the default judgment was given to the foreign state.2° This pro- 
vision ought to afford adequate protection to foreign states. The final para- 
graph (d) of §1610 is intended to protect creditors of a foreign state. That 
paragraph provides in substance that attachment prior to entry of judg- 
ment or to the lapse of the stipulated period of time following a default 
judgment is possible if the state has explicitly waived the immunity from 
attachment prior to judgment and the purpose of the attachment is not to 
obtain jurisdiction but to prevent the removal of property that may ulti- 
mately be the object of execution RONIE entry of judgment against the 
foreign state. 

These provisions are applicable only to measures of execution incidental 
to the “commercial activity” of foreign states. They are, however, relevant 
to situations involving the financial transactions of political subdivisions 
and agencies and instrumentalities of a foreign state. As already men- 
tioned, a combined reading of §1606(a) and §1605(a)(1) leads to the ex- 
clusion of the borrowings made by such entities from the concept of “public 
debt,” limited by the bill to the sovereign’s indebtedness, and calls for 
their assimilation to commercial transactions. If this is. so, then lenders 


20 The Section-by-Section Analysis indicates that: 


In determining whether the period has been reasonable, the courts should take 
into account procedures, including legislation, that may be necessary for pay- 
ment of a judgment by a foreign state, which may take several months. Courts 
should also take into account representations by the foreign state of steps being 
taken to satisfy the judgment. 
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will have to bear in mind that their remedies against political subdivisions, 
on the one hand, and agencies or instrumentalities on the other, are not 
coterminous. Pursuant to §1610(a)(2), only that property of a political 
subdivision used by it for its commercial/financial activity is subject to 
execution or attachment. In practical terms, this would seem to restrict 
possible measures of execution to monies remitted by the borrower to a 
fiscal or paying agent, which, of course, are unlikely to be present at the 
time execution is sought. Lenders would be barred from attaching funds 
maintained by the borrower in banks or similar institutions for purposes 
other than debt service, even if such funds are kept for use in relation to 
other commercial activities of the borrower. On the contrary, any asset in 
the United States of a borrowing agency or instrumentality engaged in 
commercial business in their country could be subject to attachment or 
execution following a financial default and the recovery of Mep i 
against the borrower. 

In other words, the “nonimmunity” rule would apply in its entirety ‘iil 
to the property of agencies and instrumentalities. Only a “limited non- 
immunity” rule would apply to the property of political subdivisions. We 
are thus faced with a distinction based upon the “personality” of the bor- 
rower, which appears in flagrant contradiction with the basic characteriza- 
tion of nonsovereign or “commercial” acts since the test paramount in this 
respect is the “nature” of the act, regardless of its “purpose” or of the 
“identity” of the entity carrying out such activity. The distinction appears, 
therefore, unwarranted. It may also prove detrimental to the lenders’ in- 
_terests. It is well known that it is not always easy to identify the par- 
ticular use for which the assets of a foreign public entity are intended 
and that nothing prevents such an entity, particularly if its property con- 
sists of banking accounts, from switching its assets around in such a way 
as to confuse the situation and in effect remove its property from the reach 
of its creditors. In order to anticipate such manipulations, §1610(a) (2) 
refers to property which “is or was used” by the relevant entity in con- 
nection with its commercial activity. The intent of this provision is clear. 
Its implementation, however, may be difficult, as the provision does not 
specify who will bear the burden of proof, i.e., the entity or the plaintiff. 
That this issue is of crucial practical importance is well illustrated by a 
French and a Swiss case. According to a decision of the French Court of 
Cassation, the creditor would have to prove the commercial use of the 
property in question. On the contrary, a judgment of the Swiss Federal 
Tribunal 2? would place the burden of proof on the foreign public entity. 
The difference in approach is striking.’ H.R. 11315 does not seem to in- 
dicate firmly, however, which solution should prevail in this country. | 


21 Cass. November 2, 1971. Clerget v. Banque Commerciale pour PEurope du Nord, 
61 Revue CRITIQUE DE DROIT INTERNATIONAL Privé 310 (1972); 99 JournaL pu Drorr 
INTERNATIONAL (Clunet) 269 (1972). 

22 T, F. February 10, 1960, République Arabe Unie v. Dame X.. ., R.O. 86.1.23; 
55 AJIL 167 (1961). 

23 DELAUME, CONTRACTS, supra note 2, at para. 12.02, n.4-n.6 and accompanying text; 
para. 12.03, n.2~n.7 and accompanying text. 
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Remaining for discussion is the problem of the immunity of a foreign 
“state” (meaning a foreign “sovereign” ) from execution following default 
on its “debt obligations” and recovery of judgment against such state, 
which, as seen above, would be possible only if such state had “explicitly” 
waived its immunity. from suit in the loan documents.” The answer to this 
problem is simply not known. 

Asin the case of S.566, the provisions of §1610 deal exclusively with 
matters of execution regarding “commercial” acts. As to these, a foreign 
sovereign would be placed in the same position as one of its political sub- 
divisions in that its property could be attached if it related directly to the 
type of activity from which the claim arose. Since, however, “public debt,” 
as to foreign sovereigns, is characterized as something other than a “com- 
mercial” activity, it would follow that §1610 has no application to measures 
of execution relating to the “debt obligations” of a sovereign. As pointed 
out in an earlier comment,” such a conclusion could have dire con- 
sequences. l 

Be this as it may, the provisions of H.R. 11315 concerning immunity 
from execution. deserve a final comment. Section 1609, which formulates 
the immunity rule, is qualified in the sense that it would apply “subject to 
existing and future international agreements to which the United States is 
a party....” In the present status of these agreements, it is unlikely that 
they would lead to results different from those suggested in the bill. In 
the first place, U.S. bilateral treaties permit execution in specific cases, 
against the property of foreign agencies and instrumentalities.2° They are, 
thus, consistent with the rule proposed in §1610(b){2). Insofar as this 
writer is aware, no U.S. treaty deals with the immunity of foreign political 
subdivisions or that of foreign sovereigns. The situation would change if 
the United States became a party to the European Convention and that 
Convention entered into force. The extent of the change, however, would 
be essentially limited to the transactions and property of: political sub- 
divisions. Under the Convention, political subdivisions enjoy neither im- 
munity from suit nor immunity from execution, and execution can be 
sought against any of their property, regardless of whether that property 
was used for the activity from which the claim arose. In effect, and un- 
like §1610(a)(2) which requires a link between the use of the property 
and the commercial activity upon which the claim is based, the Convention 
treats political subdivisions in exactly the same manner as agencies or 
instrumentalities. Signature of the Convention by the United States would 
thus mean that in the relations between the United States and other signa- 
tories §1610(a)(2) would cease to be relevant and political subdivisions 
would be exposed.to the same treatment as agencies and instrumentalities, 
a result consistent with §1610(b)(2). 

As to sovereign states, the European Convention provides that such a 


24 Section 1606(b). See text at note 14 supra. 

25 Delaume, Public Debt, supra note 2, at 751. 

26 DELAUME, CONTRACTS, supra note 2, at para. 11.02, n.22 and n.23 and accompany- 
ing text, 
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state would be barred from pleading immunity from execution if it had 
“expressly consented” to the waiver of its immunity “in writing.”?’ In 
other words, under the Convention an express waiver of immunity is irre- 
vocable. Ratification of the Convention by the United States would re- 
move as to “public debt” the doubts which exist as to the revocability of 
waivers of immunity from execution 7* and restore the uniformity of treat- 
ment between waivers of immunity relating to “debt obligations” and those 
concerning “commercial” transactions. In the absence of an express waiver, 
- however, the situation of the creditors of a foreign sovereign would not be 
substantially different under the Convention from that which would ob- 
tain under H.R. 11315, although creditors might still derive some ad- 
vantages from the Convention. The Convention shows a restraint in re- 
gard to immunity from execution which contrasts with its rules regarding 
immunity from suit. While the latter rules codify a restrictive approach 
to sovereign immunity, that approach does not extend to immunity from 
execution. Pursuant to Article 23 of the Convention,.and in the absence 
of an express waiver of immunity, the property of a contracting state is 
still immune from execution. The Convention, therefore, does not go as 
far as §1610(a)(2) in regard to the “commercial” activity of a foreign 
sovereign since under that provision immunity would cease to exist if the 
property attached was used in respect of such activity. As to “public 
debt,” the Convention would seem to leave creditors in much the same 
situation as they would be under H.R. 11315, were it not for the additional 
consideration that under Article 20 of the Convention a contracting state 
which is not entitled to immunity from suit is, after final judgment rendered 
against it by a court in another contracting state, under an obligation to 
“sive effect” to that judgment.”* So long, therefore, as a contracting state 
should comply with that obligation, the issue of immunity from execution 
would not arise. This is a consideration which, from the practical view- 
point, is not without importance since a sovereign may, once the battle of 
immunity from suit has been lost, not be unwilling to settle its debt.*° 


ĮI. 
THe IMMUNITY OF CERTAIN INTERNATIONAL ORGANIZATIONS 


Section 1611 contains an interesting innovation. In addition to reaffirm- 
ing that certain types of state-owned property, such as central bank funds 
and military property, are always immune from attachment or execution.** 
§1611(a) sets forth a new rule according to which the property of certain 


27 Art. 23. 

28 See supra note 25 and accompanying text. 

29 The obligation is subject to limitations regarding public policy, lis pendens, etc. 
See DELAUME, CONTRACTS, supra note 2, at para. 12.04, n. 7. 

30 See e.g., National City Bank of New York v. Republic of China, 348 U.S. 356, 75 
S. Ct. 423, 99 L. Ed. 389 (1955); DELAUME, CONTRACTS, supra note 2, at para. 11.08, 
n.4 and n.5 and accompanying text. 

81 Section 1611(b), which is substantially the same as the corresponding Section in 
$.566, except that under §1611(b)(i) immunity can be waived not only by the central 
bank or monetary authority involved, but also by “its parent government.” 
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international organizations “shall not be subject to attachment or any other 
judicial process impending the disbursement of funds to, or on the order 
of, a foreign state as the result of an action brought in the courts of the 
United States or of the States.” As the Section-by-Section Analysis states, the 
purpose of this provision is to permit certain organizations, such as the World 
Bank and similar lending organizations, designated by the President pur- 
suant to the International Organizations Immunities Act, to conduct their 
operations without interference by private claimants seeking to attach the 
proceeds of loans made by such organizations to a foreign state. 

In order to assess the practical significance of this provision, it may. be 
useful to recall that international lending organizations, unlike other inter- 
national organizations,” do not enjoy complete immunity from execution 
This does not mean, however, that they are left unprotected from harass- 
ment by third parties. As a rule, their respective charters provide that 
their property and assets shall be immune from all sorts of seizure, attach- 
ment, or execution, but only until delivery of a final judgment against the 
particular organization involved. Attachment or garnishment proceedings 
are, therefore, excluded pending recovery of judgment (which must be 
final) against the organization.** 

This solution is based upon a number of considerations. In the first 
place, it should be recalled that international lending organizations enjoy 
only limited immunity from. suit. The lending resources of these organ- 
izations are to a large extent derived from their own borrowings in the 
private capital market. To give them the same immunity from suit that is 
generally granted to other organizations might have proved detrimental to 
the success of their borrowings. Inability to sue the borrowing organiza- 
tion in domestic courts might render securities issued by it less attractive 
to potential lenders. For this reason, the charters of these organizations 
permit suit to be brought against them by their respective creditors. The 
same basic considerations also explain the limited immunity from execution 
of these organizations. To allow creditors to bring an action against an 
organization without giving them the means to enforce a judgment in their 
favor against the organization’s property would be self-contradictory. 


32 29, U.S.C., §288 et seq. 

33 DELAUME, CONTRACTS, supra note 2, at para. 12.04, n.13 to n.15 and accompany- 
ing text. ) 

3t See e.g., International Bank for Reconstruction and Development, Articles of Agree- 
ment, 60 Stat. 1440, TIAS No. 1502, 3 Bevans 1390, 2 UNTS 134, Art. VII, Section 3. 
Interamerican Development Bank, Articles of Agreement 10 UST 3029, TIAS No. 
4397, 389 UNTS 69, Art. XI, Section 3. Asian Development Bank Agreement 17 UST 
1418, TIAS No. 6103, 571 UNTS 123, Art. 50. 

35 There are variations in the charters of these organizations regarding the classes 
of persons who may bring action against them and, consequently, attach their assets 
or enforce judgments against them. The older organizations, such as the World Bank, 
can be sued (subject to the restrictions referred to in the following discussion in the 
text) by any person. More recent organizations, such as the Asian Development Bank, 
limit the right to bring action to persons deriving claims from purely financial trans- 
actions of the organization, such as those arising out of borrowings, guarantees given, 
or sales of securities made, by the organization involved. See DeLaume, CONTRACTS, 
supra note 2, at para. 11.03, n.11 to n.15 and accompanying text. 
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Creditors must be assured not only that they can sue the relevant organiza- 
tion in appropriate fora, but also that if their claim proves successful, they 
carmot be prevented from enforcing their rights against the organization’s 
property. In effect, therefore, the charters of these organizations acknowl- 
edge the rational link between immunity from suit and immunity from 
exezution and limit both when circumstances so require. 

Totally different considerations apply to the relations between such or- 
ganizations and their respective members or persons (including creditors 
of such members) deriving their rights from a member. As a rule, inter- 
national lending organizations enjoy full immunity from both suit and 
execution, in regard to actions brought by member states or persons acting 
for or deriving claims from such states. The reason is that specific pro- 
cedures exist in the charters of these organizations for the settlement of 
disputes between the organization and its members arising out of “organic” 
or “internal” relations, such as those concerning the interpretation of the 
charter or the basic rights and obligations of both the organization and its 
member or former member countries. Such matters are usually left for 
determination by the relevant organs of the organization or by international 
arbitration.® 

Tae relations between international lending organizations and their re- 
spective members are not limited to those of an “organic” or “internal” 
nature. They include also contractual arrangements incidental to the lend- 
ing activities of these organizations. Loan agreements between inter- 
national lending organizations and a borrowing member never fail to pro- 
vide for the settlement of possible loan disputes between them. In many 
cases, the loan documents (including “general conditions” incorporated 
therein by reference) provide for the settlement of disputes by means of 
ad hoc international arbitration ** and subject the loan relationship to inter- 
national law.?® As a rule, the loan documents also provide that, even 
though the proceeds of a particular loan are credited upon its entry into 
force to a loan account opened in the name of the borrower, withdrawals 
of such proceeds can be made only if the organization is satisfied that all 
conditions are met. Among other conditions, such as those concerning 
evidence of the authority of the officials entitled to sign withdrawal appli- 
cations and of the expenditures incurred by the borrower, the organization 
must also make certain that the arnount to be withdrawn “is to be used only 
for the purposes specified in the Loan Agreement.” 4 Such a require- 


36 DELAUME, CONTRACTS, supra note 2, at para. 11.03, n.7 and n.8 and accompany- 
ing text. 

37 Ibid. 

38 Id. para. 11.02, n.2 and n.3 and accompanying text. 

39 Id. para. 1.12. 

40 See e.g., The IBRD General Conditions Applicable to Loan and Guarantee Agree- 
ments, dated March 15, 1974, Section 5.06, of which reads: 


Each application and the accompanying documents and other evidence must be 
sufficient in form and substance to satisfy the Bank that the Borrower is entitled 
to withdraw from the Loan Account the amount applied for and’ that the amount 
to be withdrawn from the Loan Account is to be used only for the purposes 
specified in the Loan Agreement. 
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ment is not only. of a contractual nature. It is in effect a reminder that, 
under the charter of the relevant organization, its resources must be 
used exclusively for the benefit of its members and that in making loans to 
members the organization must make arrangements to ensure that the 
proceeds of any loan are used only for the purposes for which the loan 
was granted.*t In addition the charters of such organizations provide that 
the borrower shall be permitted to draw on the loan account only to meet 
expenditures in connection with a development project as such expendi- 
tures are actually incurred. 

It is thus apparent that loans made by these organizations to members 
take place in an international law context and are subject to strict con- 
ditions which restrict the purposes for which withdrawals can be made. 
It is also clear that until such time as the organization authorizes a par- 
ticular withdrawal, the loan proceeds remain the property of the organiza- 
tion and are not assets of the borrower, which, furthermore, must, after 
withdrawing such proceeds, apply them only to the repayment of the ex- 
penditures authorized under the loan. 

Under the circumstances, it is legally and practically unthinkable that a 
private creditor of a borrowing member could attach or garnish the loan 
proceeds before a withdrawal is approved. Any such procedure would 
be contrary not only to the spirit but also to the letter of the loan docu- 
ments and the constituent instruments of international lending organiza- 
tions. Loans made by such organizations are intended for such “public” 
purposes and subject to such restrictions regarding the use of the loan 
proceeds as to place such proceeds beyond the reach of third parties. 

In the light of these considerations, §1611(a) in effect restates in terms 
of a possible federal statute the solutions which should prevail in the 
United States in respect of organizations having their headquarters in this 
country and of which the United States is a member. The proposed sec- 
tion, however, would have the possible merit of putting an end to the 
speculation, which has sometimes been made, that loans made by inter- 
national lending organizations might become a “vast source” of attach- 
able funds, 


41 See e.g, IBRD Articles of Agreement, Article III, Section 1(a) and Section 5(b) 
and (c), which read: 
Section I 


(a) The resources and the facilities of the Bank shall be used exclusively for 
the benefit of members with equitable consideration to projects for development 
and projects for reconstruction alike. 


Section 5 


(b) The Bank shall make arrangements to ensure that the proceeds of any loan 
are used only for the purposes for which the loan was granted, with due attention 
to considerations of economy and efficiency and without regard to political or 
other non-economic influences or considerations. 

(c) In the case of loans made by the Bank, it shall open an account in the 
name of the borrower and the amount of the loan shall be credited to this account 
in the currency or currencies in which the loan is made. The borrower shall be 
permitted by the Bank to draw on this account only to meet expenses in con- 
nection with the project as they are actually incurred. 


42 See Note, Collection of a Foreign Nation Debt by Attachment of an International 
Bank Loan, 69 Con. L. Rev. 897 (1969). 
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CONCLUSION 


A realistic assessment of the possible consequences of H.R. 11315, as 
presently drafted, cannot be based solely on an analysis of the proposed 
rules. It should also take into account current contractual practice. Con- 
tractual practice, which was extensively discussed in connection with 
S.566, remains substantially the same in non-American capital markets 
and contractual waivers of immunity both from suit and from execution, 
continue to be commonplace.** An interesting development has, however, 
taken place in the United States with the reopening of the New York 
capital market to foreign issuers. 

In the spring of 1975, waivers of immunity from suit began to appear 
in prospectuses relating to bonds issued by agencies or instrumentalities 
of foreign states. Examples are bonds issued by French public entities, 
with the guarantee of the Republic of France. In these cases, the waiver 
of immunity is, however, limited in the sense that it applies only to the 
‘berrowing entity and relates exclusively to immunity from suit. France, 
as a guarantor, does not submit to the jurisdiction of the courts of New 
York, and the prospectus expressly states that France might be entitled in 
the United States to assert the defense of sovereign immunity.*® 


48 Delaume, Public Debt supra note 2, at 752-54. 

44 DELAUME, CONTRACTS, supra note 2, at paras. 11.07 and 12.05. See also the Euro- 
bonds of New Zealand quoted infra p. 543, and the prospectus of the DM 100 
million 33% DM Bearer Bonds of 1975 (issued in January 1976) of Ireland, which 
provides: 


The non-exclusive place of jurisdiction in respect of all matters covered by these 
Terms and Conditions is Frankfurt/Main. e bondholders and the Trustee are 
also entitled to pursue their claim before Irish courts and before courts in any 
other country in which they are situated [sic] assets belonging to Ireland in which 
case the laws of the Federal Republic of Germany shall likewise be applicable in 
accordance with §14(1). The German courts shall have jurisdiction over the 
annulment of lost or destroyed Bands. Ireland will not plead immunity or lack 
of jurisdiction before any court in which claims can be pursued against Ireland 
under this provision, or before any authority competent for the enforcement of 
judical decrees and judgments. Ireland hereby expressly submits to the jurisdic- 
tion of such courts or authorities. 


45 See e.g. the $60 million 94% Guaranteed Notes Due April 15, 1980 of Société 
Nationale des Chemins de Fer Français (SNCF) issued in April 1975, guaranteed by 
the Republic of France: 


SNCF will appoint the Fiscal Agent as its authorized agent upcn which process 
may be served in actions arising out of or based upon the Notes, coupons or the 
Fiscal Agency Agreement which may be instituted in any state or federal court 
in The City and State of New York by the holder of a Note or coupon, and SNCF 
will irrevocably waive any immunity from jurisdiction to which it might other- 
wise be entitled in any such action. The Republic of France will not appoint 
such an agent. In addition it is possible that the Republic would be entitled in 
the ... United States to assert the defense of sovereign immunity. Such defense 
would not be available in an action brought in a competent French court on the 
guarantee of the Notes, although it would be available, as in other jurisdictions, 
as to execution against public property. The Notes and the Fiscal Agency Agree- 
ment will also provide that the jurisdiction of any competent cour: in France shall 
extend to any dispute between a holder of a Note or coupon and SNCF (the 
competent court being adm‘nistrative, civil or commercial depending on the ques- 
tions in controversy). 


Substantially, the same prevision appears in Notes issued in Mey 1975 by the 
Banque Francaise du Commerce Extérieur and Notes issued in Jenuary 1976 by 
Electricité de France, all guaranteed by France. 
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More recently, however, waivers of immunity have appeared in pros- 
pectuses relating to bonds issued in New York by foreign sovereigns. An 
example is the prospectus relating to the $100 million 8.85% Notes due 
November 15, 1980 (issued in November 1975) of the Kingdom of Norway. 
The relevant provision reads as follows: 


Norway will appoint the Fiscal Agent as its authorized agent upon 
which process may be served in any action arising out of or based on 
the Notes which may be instituted in any State or Federal Court in 
New York City by any holder of a Note. Norway will irrevocably 
waive any immunity from jurisdiction to which it might otherwise be 
entitled in any action arising out of or based on the Notes which may 
be instituted by any holder of a Note in any State or Federal Court in 
New York City. 


This provision compares with that found in the U.S. $50 million 94% 
Notes due 1981 (issued in October 1975 in the Euro-bond market) of New 
Zealand, according to which: 


New Zealand will effect the irrevocable appointment of the Fiscal 
Agent [Morgan Guaranty Trust Company of New York] as its author- 
ized agent upon which process may be served in any action based 
upon the Notes (ie., asserting rights set forth in the Notes) which 
may be instituted in any State or Federal Court in the City and State 
of New York by any holder of a Note or coupon and will accept the 
jurisdiction of such court in such action. The provisions of the Notes 
will be governed by, and interpreted in accordance with, the laws of 
the State of New York. 


In view of these contractual trends, the immunity “rule” suggested in 


§1606(a) is perhaps worth reconsideration. 
G. R. DeLauME * 


ELECTIONS OF MEMBERS OF THE INTERNATIONAL COURT OF 
Justice: Late NoMINATIONS AND WITHDRAWALS 
OF CANDIDACIES 


The election of five members of the International Court of Justice during 
the thirtieth session of the General Assembly, at the 2408th meeting of the 
General Assembly and the 1855th meeting of the Security Council, held 
simultaneously on November 17, 1975, has brought into the open two 
aspects of the procedure for the election of judges, more particularly for 
the nominating process, neither of which are, it seems, adequately regulated 
in the Statute of the Court (or in the Rules of Procedure of the General 
Assembly and the Provisional Rules of Procedure of the Security Council). 
Those aspects relate to the time limit within which nominations are to be 

* Senior Counsel, International Bank for Reconstruction and Development; Pro- 


fessorial Lecturer in Law, the George Washington University. The views expressed in 
this paper are those of the author and do not necessarily represent those of the IBRD. 
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received by the Secretary-General, and the method of withdrawal of can- 
didacies prior to and during the election itself. 

Rule 150 of the Rules of Procedure of the General Assembly? merely 
provides that the election of the members of the International Court of 
Justice shall take place in accordance with the Statute of the Court. Cu- 
tiously enough, there is no corresponding provision in the Provisional 
Rules of Procedure of the Security Council? Rule 40 simply stating 
that “[vJoting in the Security Council shall be in accordance with the 
relevant Articles of the Charter and of the Statute of the International 
Court of Justice.” 

The relevant provisions of the Statute regarding nominations are firstly 
Article 5, paragraph 1: : 


At least three months before the date of the election, the Secretary- 
General of the United Nations shall address a written request to the 
members of the Permanent Court of International Arbitration belong- 
ing to states which are parties to the present Statute, and to the mem- 
bers of the national groups appointed under Article 4, paragraph 2, 
inviting them to undertake, within a given time [italics applied by 
national groups, the nomination of persons in a position to accept the 
duties of a member of the Court. 


This is followed by Article 7 of the Statute by which: 


1. The Secretary-General shall prepare a list in alphabetical order of 
all the persons thus nominated. Save as provided in Article 12, para- 
graph 2 [dealing with the procedure in the event of a deadlock in the 
voting in the General Assembly and the Security Council], these shall 
be the only persons eligible. 


2. The Secretary-General shall submit this list to the General As- 
sembly and to the Security Council. 


There is no provision in the Statute regarding the withdrawal of can- 
didacies. The phase in Article 5 “in a position to accept the duties of a 
mernber of the Court” has not been interpreted as requiring the national 
groups to assure themselves, befcre transmitting the nominations to the Sec- 
retary-General, that a proposed nominee is in a position to accept those 
duties or even is willing to accept them. On the other hand, once a 
nominee has formally intimated his unwillingness to be a candidate, it is a 
commonsense interpretation of the Statute to regard him as one who is 
not in the position to accept the duties of a member of the Court and to 
remove or to exclude his name from the list submitted in accordance with 
Article 7 (and a fortiori from the actual ballot paper). 

No mention is made in these texts of the ballot paper itself, and obviously 
the preparation of these papers is a purely administrative matter falling 
within the scope of the general authority: of the Secretariat. In principle, 
the names on the ballot paper, at all events on that used for the first ballot, 


1UN Doc. A/520/Rev.12. 2 UN Doc. S/96/Rev.6. 

3 A reproduction of the ballot paper used in the election held during the fifteenth 
session of the General Assembly (1960) is found in Rosenns, THE Worip Count: 
Wart rr 1s AND How rr Worgs 59 (3d. rev. ed. 1973). 
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should be identical with those appearing on the list submitted in accord- 
ance with Article 7. Until recently, a single ballot paper was prepared. by 
the internal documents reproduction services for use in all ballots. Since 
the production of this paper would have required a little time, instances 
have occurred in which it was found to contain names of candidates who 
had validly withdrawn just before the election took place, and this gave 
rise to observations by delegations in one or other of the electoral organs. 
At the 757th meeting of the Security Council on December 19, 1956, the 
President of the Security Council (Mr. Victor Belaunde, Peru) seems to 
have implied that all the names of candidates nominated, regardless of 
whether they have since withdrawn, should be included in the list and in 
the ballot paper,* but practice is actually less rigid. What is more, in the 
past the same ballot paper was used for the successive ballots, the Sec- 
retariat or delegations being required to obliterate the names of candidates 
already elected in the earlier ballots of that election, a process which could 
be time consuming and which occasionally could lead to confusion. This 
particular difficulty has now been overcome thanks to the installation of 
the teleprinter originally introduced together with the mechanical means 
of voting in order to bring out the tally sheets of recorded and roll call 
votes. This device now makes it possible for the Secretariat to produce 
new ballot papers containing only: the names of the remaining candidates, 
in a matter of minutes. 

Although Article 5 speaks of the “date of the election,” the Statute con- 
tains no formal provision regulating that date in the case of the regular 
triennial elections. In the nature of things, these take place during the 
annual regular sessions of the General Assembly. Only in the case of 
occasional elections to fill vacancies does Article 14 of the Statute re- 
quire the date of the election to be fixed by the Security Council, and here 
too the practice is for the Security Council to fix the date by general 
reference to the forthcoming session of the General Assembly, and not to 
determine a precise date. 


I 


It has been authoritatively stated that, in the practice of the League of 
Nations, the nominations were not required to be in the hands of the 
Secretary-General by the date set, and later nominations were always re- 
ceived, and that in the general election of 1930 nominations were accepted 
which were received even after the opening of the Assembly in September.’ 

It is believed that not much attention was paid either by the Secretary- 
General of the United Nations or by states to the “given time” fixed by the ` 
Secretary-General under Article 5, paragraph 1, of the Statute until the © 
year 1960. At all events, the documentation submitted by the Secretary- 
General to the General Assembly and to the Security Council throughout 
the period from the general election of 1946 only once indicates what time 


411 UN SCOR, 757th meeting 2 (1956). 
8 M. O. Hunson, THe PERMANENT COURT or INTERNATIONAL Justice 1920-1942, 
at 243, 250 (1943). 


t 
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wes “given” for the purpose of receiving nominations.* In 1960, however, 
apdarently as the result of an informal approach by a permanent member 
of the Security Council, the Secretariat decided to change the language of 
its invitation to the national groups and to word its letter calling for nomi- 
nations in such a way as particularly to require that nominations be sub- 
mi-ted in time. Since the regular election held during the eighteenth ses- 
sion of the General Assembly in 1963, the note by the Secretary-General 
containing the list of candidates, submitted to the General Assembly and 
the Security Council, has always indicated the date by which the requested 
nominations should have reached him. 

This has not been conclusive. 

In 1963 a supplementary list of nominations was circulated, but all the 
names on it had previously been submitted to the Secretary-General by 
otker national groups before the expiry of the “given time.” 

In 1966, the given time originally fixed by the Secretary-General was 
later extended for a further period of one month by the Secretary-General 
himself. No nominations were received after the extended date. 

In 1975, the nomination of one candidate was received four weeks after 
the expiration of the time limit.” In this case the General Assembly, in 
what is believed to be an unusual (though not irregular) procedure, de- 
cided at its 2393rd meeting on November 5, 1975, to request the Secretariat 
to re-issue the list of candidates as a revision of the original document, so 
that it would “reflect all the changes which have occurred since the is- 
suance of the original list.” There was no objection in the General As- 
sembly to the proposal made by the President, after some delegations had 
“indicated that they felt it would be desirable, in order to facilitate the 
election, that at the time of election the Assembly has before it a con- 
solilated and updated list of candidates.” At the same time the President 
informed the General Assembly of the date fixed for the election, “following 
corsultations with the Chairmen of the regional groups.” 

The candidate in question was, on the personal level, a “strong” can- 
didate, prominent in the world of international law. During the sum- 
mer of 1975, an unexpected change had taken place in his home country, 
in zhe government in which he held an important position and it was 
wicely believed that the belated submission of that candidature was con- 
nected with those events. At the election itself, he was elected on the 
second ballot in the General Assembly, where the required majority was 
74, with 87 votes; and he was elected on the second ballot in the Security 
Council with 8 votes. 

I- is believed that this is the first occasion on which a candidate whose 
nomination was received after the “given time” has been elected a member 
of the present Court. 

As stated, the election of this candidate has sent to the Court a well- 
experienced international lawyer. However, to the extent that the pro- 


6 The exception is found in the election held during the third session of the Gen- 
eral Assembly. 3 UN GAOR, Pt. I, Annexes, at 245, UN Doc. A/677, para. 4 (1948). 
7 IN Docs. A/10182/Add.1 and S/11802/Add.1 (1975). 
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cedure of the election was adapted to accomodate certain domestic political 
difficulties in that candidate’s home country, this may be deprecated. 


{I 


Withdrawal of candidacies before the election was encountered in the 
case of the general election of members of the Permanent Court of Inter- 
national Justice in 1930. It seems to have given rise to no comment. 

Since 1946, withdrawal of candidacies before the election (both regular 
and occasional) has been a frequent occurrence. It has been encountered 
in the case of the regular elections held during the sixth (1951), ninth 
(1954), twelfth (1957), fifteenth (1960), eighteenth (1963), twenty-first 
(1966), twenty-fourth (1969), twenty-seventh (1972), and thirtieth (1975) 
sessions of the General Assembly, and in the case of occasional elections, in 
those held in the sixth (1951), eighth (1953), eleventh (1956-57) fifteenth 
(1960), and twentieth (1965) sessions of the General Assembly.® í 

In addition, the phenomenon of withdrawal of candidacies during the 
course of an election has been encountered. The first instance of this took 
place in the 350th meeting of the General Assembly on December 6, 1951 
when, after the first ballot, the Netherlands delegation announced that it 
“no longer wishes to urge delegations to support” a candidate of Nether- 
lands nationality. No corresponding announcement was made in the 
simultaneous 567th meeting of the Security Council, where the Nether- 
lands was represented as a non-permanent member. That organ, however, 
had run into procedural difficulties on another count. 

The next instance occurred in the 1456th meeting of the General Assembly 
on November 2, 1966. After the seventh ballot had been inconclusive to 
fill the fifth vacancy in a hotly contested election (in which the regional 
` distribution of seats was being changed), the representative of Guinea, 
on a point of order, made a statement which included the following 
sentence: 


Since some of our reasons for optimism apparently were not borne 
out in the case of the Guinea national, ... my delegation wishes to an- 
nounce on his behalf that the second African candidate has withdrawn 
his candidacy.® 
The President (Mr. Pazhwak of Afghanistan) contented himself with the 
remark that the members of the General Assembly “have heard the state- 
ment made on a point of order by the representative of Guinea.” In the 
simultaneous 1315th meeting of the Security Council, after the nineteenth 
inconclusive ballot and a difficult procedural discussion, the President 
(Justice Goldberg, United States of America) stated: 


I have been requested to make an announcement and am authorized 
to do so by the representative of Guinea. The representative of 


8 For the documentation for these elections, see the particulars set forth in RosENNE, 
DOCUMENTS OF THE INTERNATIONAL Court oF Justice 337 (1974). The documenta- 
tion relating to the election of 1975 can be found in 30 UN GAOR, Annexes, Agenda 
Item No. 17. ° 

° UN Doc, A/PV.1456, at 3 (1966). 
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Guinea has asked me to advise the members of the Council that... 
candidacy has been withdrawn.’° 


At the 1318th meeting of the Security Council on November 3, 1966, 
after two further inconclusive ballots, the President announced that one of 
the remaining candidates had withdrawn his candidacy. (That person was 
a member of his country’s delegation to that session of the General As- 
sembly, and he may well have made that withdrawal personally.) No 
corresponding announcement was needed in the simultaneous 1457th meet- 
ing of the General Assemblv. 

The last instance to date occurred at the 2408th meeting of the General 
Assembly on November 17, 1975 where, apart from withdrawals in due 
form before the election, several rulings on the matter were made. 

In the first place, the neme of a Ghanaian candidate appeared on the 
balot paper despite the fast that the Ghanaian national group had with- 
drawn the nomination. It appeared that this candidacy had also been 
proposed by another national group, and at the commencement of the 
meeting the President (a vice-president, Mr. Alzamora, Peru) explained 
that the name had been retained because of that second nomination. After 
the first ballot the representative of Ghana stated that he understood that . 
the Ghanaian candidate had withdrawn. “I should like this to be noted,” 
he said. At the same time the President read a note from the Permanent 
Mission of Venezuela stating that “it had been decided to withdraw” two 
candidatures. The represertative of Switzerland stated: 


I should like the General Assembly to take note of the fact that the 
Government of Switzerland withdraws the candidacy of ... 


The President reacted to these statements with the following: 


Although the candidacies should have been withdrawn formally by the 
ae groups, the Assembly will take note of the statements just 
made . 


After two more inconclusive ballots, the representative of Sweden an- 
nourced that his government “had decided not to press for the election 
of...” The representative of Norway stated that he had been in com- 
munication with a candidate of Norwegian nationality, who had asked 
him to inform the Assembly that he had withdrawn his candidature. The 
President also announced at this juncture that the national group of 
Liberia had withdrawn a Liberian candidacy. 

In the simultaneous 1855th meeting of the Security Council, the Presi- 
dent (Mr. Malik, USSR) made a similar statement regarding the appear- 
ance of the name of the Ghanaian candidate on the list. No other an- 
nouncement of withdrawal during the election in the Security Council was 
requ-red, 

W-th regard to withdrawals made before the election, it is understood 
that the Secretary-General takes the view that as nominations are made 
by the national groups and not by governments, withdrawals too should 


10 UN Doc. S/PV.1313, at 10 (1966). 
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be made only by the national groups and not by governments (except, of 
course, where the withdrawal is made by or in the name of the candidate 
himself). It seems that this view is well-based on established jurisprud- 
ence and practice, and accords with the very nature of the nomination 
process. In principle, the same logic would apply to withdrawals made 
in the course of an election. It is believed that, despite occasional appear- 
ances to the contrary (for the 1975 election only the provisional verbatim 
records are at present available), this principle is the one normally fol- 
Jowed in relation to both electoral organs. Nevertheless, it is obviously 
essential to allow its application in the heat of the election itself to be 
tempered with a modicum of political discretion on the part of the rep- 
resentatives of the states concerned taking part in the meeting. The elec- 
tion management process on the floor of the General Assembly and the 
Security Council can be exceedingly sensitive, and it is doubtful if any use- 
ful purpose would be served by insisting on rigid formalism in the with- 
drawal of candidacies, at least after the first ballot has taken place. 


SHABTAI ROSENNE * 


Hot PURSUIT FROM A FISHERIES ZONE: A FURTHER COMMENT ON 
United States v. Fishing Vessel Taiyo Maru No. 28; 
United States v. Kawaguchi 


In an instructive note published in the January 1976 issue of this Journal, 
Eugene R. Fidell discussed favorably the decision of the United States Dis- 
trict Court for the District of Maine on the motions submitted by the 
defense in the United States v. Fishing Vessel Taiyo Maru No. 28 and 
United States v. Kawaguchi? The case had raised the question whether 
general international law recognizes a right of hot pursuit from a fisheries 
zone. To that question, the Court gave an affirmative response,’ but it is 
respectfully submitted that the District Court and the author of the note 
failed to refer to an important pronouncement by the International Court 
of Justice. 


è Member of the Institute of International Law. This note, which reflects the per- 
sonal views of the author, was completed in March 1976. i 

1 Fidell, Hot Pursuit from a Fisheries Zone, 70 AJIL 95 (1976) (hereafter cited as 
Fidell). 

2 The motions had been submitted for dismissal of a civil forfeiture action and 
criminal charges arising from the seizure of the Japanese vessel Taiyo Maru No. 28 
(having Kawaguchi as captain), for a violation of the federal prohibition on foreign 
ships fishing within 12 miles of the coast of the United States. 395 F.Supp 413 (D.Me. 
1975). For a summary of the case and decision of the Court, see 70 AJIL 138-39 
(1976). i 

8 Fidel, 100. 


550 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


Mr. Fidell suggests that the principal legal issue before the Court was 
rooted in the Geneva Conventions on the Law of the Sea of 1958.4 and his 
suggestion is, at first impression, substantiated by the special attention that 
the Court paid to the Geneva Conventions in general and to Article 24, 
paragraph 1, of the Geneya Convention on the Territorial Sea and the 
Contiguous Zone in particular.” The Court had to consider that provision, 
because the owners and the master of the Taiyo Maru No. 28 had sub- 
mitted in their defence that Article 23 of the Geneva Convention on the 
High Seas provides that the right of hot pursuit may be exercised only for 
the infringement of the coastal states customs, fiscal, immigration, or 
sanitary regulations.* However, the Court does not appear to have based 
its determination of the existence of a right of hot pursuit from a fisheries 
zone on the provisions of the Geneva Conventions. The Court was rather 
asserting a negative—that the Conventions do not prevent a coastal state 
from establishing a fisheries zone and from protecting it accorcingly. Thus, 
the Court stated explicitly: 


Although Article 24 only affirmatively recognizes the right of the 
coastal state to create a contiguous zone for one of the four enumerated 
purposes, nothing in the Article precludes the establishment of such a 
ing for other purposes, including the enforcement of domestic fisheries 
aw....° 


However, the fact that the Convention does not prevent states from 
establishing exclusive fisheries zones on the high seas does not amount 
to saying that such zones are valid under general international! law or that 
hot pursuit may be commenced therein. At first sight, an exclusive fisheries 
zone seems to be an encroachment upon freedom of fishing, and hot pursuit 
interferes with freedom of navigation on the high seas.* Therefore, the 
Court had to determine whether, under general international law, states 
have: (a) the right to establish exclusive fisheries zones on the high seas 
close to their coasts; and (b) the right of hot pursuit of a foreign ship when 
the competent authorities of any coastal state have good reason to believe 
that that ship has violated its laws and regulations concerning fisheries, In 
making such a determination, any reliance on the Geneva Conventions is 
inappropriate, because they do not recognize any right on the part of 
coastal states to establish fisheries zones. It seems, therefcre, that the 
contention of Mr. R. Fidell “that the principal legal issue before the Court 
was rooted in the 1958 Geneva Conventions” ° does not carry weight. 


4 Id. 99. 
5 Id. 99-100. For the content of this provision, see infra at footnote 17. 
e Fidell, 95-96. T 395 F.Supp. at 419. 


8 According to Article 2, paragraph 1, of the Geneva Convention on the High Seas, 
the freedom of the high seas comprises, inter alia, the freedoms of fishing and naviga- 
tion. Done Apr. 29, 1958, 15 UST 2312; TIAS No. 5200; 450 UNTS 82; 52 AJIL 842 
(1958).. It may be also useful to recall that the Preamble of the Convention character- 
izes its provisions as “generally declaratory of established principles of international 
law,” and in the Fisheries Jurisdiction cases the International Court of Justice accepted 
that characterization. [1974] ICJ Rep. 23. 

° Fidell, 99. 
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The concept of an exclusive fisheries zone has been developed in the 
practice of states outside the framework of the Geneva Conventions, and it 
received the imprimatur of the International Court of Justice in the Fisher- 
ies Jurisdiction cases between the United Kingdom and Iceland and the 
Federal Republic of Germany and Iceland. Noting that the 1960 Geneva 
Conference had failed by one vote to adopt a text on the breadth of the 
territorial sea and the extent of fishery rights, the Court went on to state: 


However, after that Conference the law evolved through the practice 
of States on the basis of the debates and near-agreements at the Con- 
ference. Two concepts have crystallized as customary law in recent 
years arising out of the general consensus revealed at the Conference. 
The first is the concept of the fishery zone, the area in which a State 
may claim exclusively fishery jurisdiction independently of its ter- 
ritorial sea; the extension of that fishery zone up to a 12-mile limit 
from the baselines appears now to be generally accepted.” 

The District Court should have supported its conclusion on the existence, 
under general international law, of the exclusive fisheries zone with the 
foregoing pronouncement in the Fisheries Jurisdiction cases. The au- 
thorities cited in the opinion are of lesser weight than a pronouncement of 
the International Court of Justice. 

Reference to the Fisheries Jurisdiction cases could not, of course, have 
solved the second legal problem before the District Court, namely, the de- 
termination whether a coastal state possesses, under general international 
law, a right of hot pursuit from a fisheries zone. The existence of a legal 
power to establish a fisheries zone does not necessarily imply that the 
coastal states may protect that zone by recourse to hot pursuit. A contrary 
inference is indicated by Article 23, paragraph 1, of the Geneva Convention 
on the High Seas, providing that hot pursuit “must be commenced when 
the foreign ship or one of its boats is within the internal waters or the 
territorial sea or the contiguous zone of the pursuing State.” ** Hot pursuit 
being, in a sense, interference with, and an exception to, the freedom of 
navigation traditionally recognized to states on the high seas, the circum- 
stances under which it can be exercised must be strictly construed and 
cannot unilaterally be changed. A fisheries zone is, juridically speaking, 
entirely distinct from the contiguous zone as defined in Article 24 of the 
Geneva Convention of the Territorial Sea and the Contiguous Zone, al- 
though the breadths of the two contiguous zones may often coincide. 
The District Court, therefore, had to determine that a right which the 
Geneva Convention on the High Seas recognizes to states only in re- 
spect to the contiguous zone may equally be exercised from a fisheries 
zone. Specifically, the Court had to determine that the right of hot pursuit 
from the fisheries zone is a necessary corollary of the right of states to 
establish such a zone, because otherwise the protection of the economic 
interests calling for such a zone would to a great extent remain nominal. 
The Court did not embark on this analysis; it appears to have been satisfied 
with the statement made in the Memorandum of the Government, namely, 


10 [1974] ICJ Rep. 23. 11 Emphasis supplied. 
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that “of more than 60 coastal States which claim exclusive fisheries jurisdic- 
tion over a 12-mile zone, the United States is not aware of any nation 
which disclaims the right to conduct hot pursuit to enforce it.” = 

It is not certain that the Memorandum put the matter in its proper perspec- 
tive. The existence of a rule of customary international law is to be proved by 
wha- states claim rather than by what they are reported to disclaim. Fur- 
thermore, the scarcity of practice in this matter ° may well call into ques- 
tion the sweeping assumption of the Memorandum that the right of hot 
pursuit from the fisheries zone is uncontrovertibly based on a rule of 
customary international law. The recognition of this right by several 
respected students of international law," may. not suffice as evidence for 
the existence of the rule here in question. Finally, one cannot make an 
a fortiori argument, as Mr. Fidell seems to have done, from the fact that 
the Third United Nations Conference on the Law of the Sea is considering 
the possibility of recognizing the right of hot pursuit from the proposed 
200-mile economic zone and from the area over the continental shelf.* 
The International Court of Justice categorically dismissed a similar sub- 
= mission in the Fisheries Jurisdiction cases, stating that it “could not render 
judgment sub specie legis ferendae, or anticipate the law before the legis- 
lator has laid it down’.” 18 | 

It seems, therefore, that rather than being based on a general practice 
of states accepted as law, the right of hot pursuit from a fisheries zone 
may, at most, be explained as complementary to and consequential upon 
the right of the coastal state to exclusive fisheries rights in a contiguous 
zone The same reasons which justify the right of hot pursuit as a corollary 
of the right of the coastal state to enforce in its contiguous zone (as de- 
fined in Article 24 of the Geneva Convention)*’ its customs, fiscal, im- 


12 Memorandum in Opposition to Defendant’s Motion to Dismiss for Lack of Jurisdic- 
tion, quoted by Fidell at 98. 

23 The cases cited by Fidell, even together with several others, could hardly suffice 
for the formation of a rule of customary international Jaw conferring on coastal states 
the rizht of hot pursuit from their fisharies zone at a time when the very concept of 
an “exclusive fisheries zone” was an open question. 

14 Fidell cites Professors Knight and Poulantzas (at 97 and 99). However, the ob- 
servation made by the Permanent Court of International Justice in the Lotus case [1927 
PCI] ser. A. No. 10, at 26] invites cauticn in this regard. 

15 Fidell, 101. 16 [1974] ICJ Rer. 39. 

17 Gonvention on the Territorial Sea and the Contiguous Zone. Done Apr. 29, 1958, 
15 UST 1606; TIAS No. 5639; 516 UNTS 205; 52 AJIL 834 (1958). Article 24, para. 
1 reacs as follows: | 

In a zone of the high seas contiguous to its territorial sea, the coastal state may 
exercise the control necessary to: (a) Prevent infringement of its customs, fiscal, 
immigration or sanitary regulations within its territory or territorial sea; (b) Punish 
infringement of the above regulations committed within its territory or territorial 
sea. 

In its commentary on Article 47 of its Draft Articles on the Law of the Sea (which 
became Article 23 of the Geneva Convention on the High Seas), the International Law 
Commission made it unmistakably clear that “a State which has established a contiguous 
zone for the purposes of customs cannot commence hot pursuit of a fishing boat accused 
of unlawful fishing in the territorial sea if the fishing boat is already in the contiguous 
zone.” 2 Y.B. INTL L. Comm’n 285 (1356). 
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migration, or sanitary regulations, exist as regards its right of hot pursuit 
from the exclusive fisheries zone. Ubi eadem ratio, ibi idem jus. The 
analogy would in this case be not only admissible but also desirable. Ac- 
cordingly, it may be safe to conclude that, in seizing the ship Taiyo Maru 
No. 28, the United States acted in the exercise of a right which is implicitly 
recognized by general international law. The decision in this case provides 
a clarification of international law rather than the development of new law, 
and, from this point of view, it may with some exaggeration be character- 
ized, as by Mr. Fidell,2® as a landmark decision in the modern law of the sea. 


Dan CIOBANU 
The Fletcher School of 
Law and Diplomacy 


18 In its commentary on Article 66 of its Draft Articles on the Law of the Sea 
(Article 24 of the Geneva Convention on the Territorial Sea and the Contiguous Zone), 
the International Law Commission stressed that “international law accords States the 
right to exercise preventive or protective control for certain purposes over a belt of the 
high seas contiguous to their territorial sea (supra note 17, at 294). Then, in its com- 
mentary on Article 47 (Article 23 of the Geneva Convention on the High Seas), the 
Commission reported that the majority of its members “was of the opinion that the 
right of hot pursuit should also be recognized when the shin is in a zone contiguous to 
the territorial sea, provided such pursuit is undertaken on the ground of violation of 
rights for the protection of which the zone was established (id. at 285). One could, 
therefore, infer that the Commission considered the hot pursuit as an admissible means 
for the protection of rights recognized by the law of the sea. To put it in the words of 
Bierzanek, the delegate from Poland in the Second Committee (High Seas: General 
Régime) of the United Nations Conference on the Law of the Sea, “there seemed 
to be no point in establishing a contiguous zone if the rights for which it had been 
established could not be enforced by pursuit.” 4 UN CONF. on THE Law oF THE SEA 
82, UN Doc. A/CONF.13/40 (1958). 

19 Fidell, 95 and 101. 


CORRESPONDENCE 
To THE EDITOR-IN-CHIEF 


Having had an opportunity, through your courtesy, to study an advance 
copy of Dr. Dan Ciobanu’s addenda to my Note on United States v. F/V 
Taiyo Maru No, 28, perhaps I may be permitted a few further words on 
the subject, 


First, Dr. Ciobanu states that the District Court in the Taiyo Maru case 
“had to determine whether, under general international law.” the United 
States has “the right to establish [an] exclusive fisheries [zone] on the 
high seas close to [its] coasts.” I question whether this issue was before 
Judge Gignoux. Congress created such a zone in 1966,° and unless there 
was an applicable exception for the Japanese activities in question,* or a 
subsequent inconsistent treaty, I understand the federal rule to be that the 
District Court is bound to apply the statute.» The question, then, before 
the District Court was not the afirmative one posed by Dr. Ciobanu, but 
the negative one asserted by the owners and master of the Taiyo Maru 
No. 28, contested by the government, ruled on by the court, and discussed 
in my Note. 


What, however, of customary international law? The owners and master 
did not claim that the seizure was in violation of customary international 
law, but rather that it was “in violation of the territorial limitations im- 
posed by international agreements on the power of the United States to 
pursue and seize foreign vessels for violation of domestic fisheries law.” ° 
In their Reply Memorandum, the owners and master expressly disclaimed, 
for purposes of their motions to dismiss, any “contention that the contiguous 

heries zone created by the United States violates customary international 
law.” 7 In doing so they were correct, since under federal law, where 
the argument is made that a principle of customary international law con- 
flicts with a statute of the United States, the courts will apply the statute.® 


With respect to the decision of the International Court of Justice in the 
Fisheries Jurisdiction cases,’ it is perhaps worth noting that the government 
in the Taiyo Maru case also qucted the language reproduced by Dr. 


1 Supra p. 549. 270 AJIL 95 (1976). 

316 U.S.C. §§1091 et seq. (1970). 

4 See id. §1981. There will be no specific decision in the Taiyo Maru No. 28 case 
on the argument that tuna fishing was permitted in the contiguous fisheries zone sur- 
rounding islands near the mainland of the United States under the 1972 executive agree- 
ment with Japan. (see 70 AJIL 96 n.6 {1970)), as the parties have advised the District 
Court that the case is being settled. On May 12, 1976, the District Court was informed 
that the parties had agreed to the entry of a $130,000 judgment in the civil forfeiture 
action with an admission of the averments in the complaint and to a Cismissal of the 
criminal proceedings against the master of the ship. 

5 The Head Money Cases, 112 U.S. 580 (1884); Whitney v. Robertson, 124 U.S. 
190 (1888). 

8€ Motion to Dismiss the Complaint far Forfeiture and to Grant the Demand for 
Restitution at 1. 

T Memorandum in Opposition to Defendant’s Motion to Dismiss for Lack of Juris- 
diction at 8. : 

8 See, e.g, Tag v. Rogers, 267 F.2d 664, 666 (D.C, Cir. 1959), cert. denied, 362 
U.S. 904 (1960); The Over the Top, 5 F.2d 838, 842 (D. Conn. 1925). 

° [1974] ICJ Rer. 3. 
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Ciobanu, adding immediately thereafter: “Because it was asserted by Con- 
gress and is consistent with the principles of customary international law 
the right of the United States to seize the Taiyo Maru 28 within 9.5 miles 
of Monhegan Island is established.” ° In my view, the government should 
have either stopped after stating the seizure was authorized by federal law 
or added only that it was not inconsistent with treaty obligations. 


For these reasons I cannot agree with Dr. Ciobanu’s suggestion that the 
District Court “should have supported its conclusion on the existence, 
under general international law, of the exclusive fisheries zone with the 
[indicated] pronouncement in the Fisheries Jurisdiction cases,’ any more 
than I can agree with him that the case was other than “rooted in” the 
1958 Conventions. 


Two other points deserve mention. A careful reading of my Note makes 
it quite plain that I have not sought to justify the action of the District 
Court by my reference to the availability, under the Informal Single 
Negotiating Text, of hot pursuit initiated in waters superjacent to the con- 
tinental shelf or within an economic zone. My suggestion was rather that 
a treaty along those lines would move the law beyond the point reached 
in the case under examination, 


Finally, Dr. Ciobanu and I obviously have a philosophical difference 
as to what constitutes a Jandmark case. Because he sees the case as a 
clarification of international law, in his view it is hyperbole to call it a land- 
mark, In my view, the case represents a development of not inconsider- 
able importance. Among other things, it is the frst reported opinion of 
any kind under the Bartlett Act, as well as a case of first impression on the 
question of hot pursuit under the Contiguous Fisheries Zone Act. I must 
conclude that whether a case qualifies as a landmark rests, in some degree, 
in the eye of the beholder. 

EUGENE R. FELL 
Of the District of Columbia Bar 


To Tre EDITOR-IN-CHIEF: 


I write to request equal opportunity for the expression of a view that 
differs in a single respect from the view expressed by the authors of the 
valuable article that appeared in the April, 1976 issue of the Journal, en- 
titled “H.R. 11315—The Revised State-Justice Bill on Foreign Sovereign 
Immunity: Time for Action.” * I would not have had to seek equal time if 
the article had included any evidence that there are dissenting views from 
“the most salient feature” of the Bill, namely, the portion “that places 
determination of immunity in the judicial system rather than in the present 
arena, the Department of State.” I could not find a single citation of any 
opinions opposing that portion of the Bill, although there are some obvious 
ones. My own are found in 48 Cornell L.Q. 461 (1963) and 8 The Inter- 
national Lawyer 442 (1974). | 


My own opposition is simply explained. The immunity of foreign sov- 
ereigns from suits in domestic courts arises out of the policy of the foreign 
affairs branch of the government to prevent the embarrassment of forcing 
foreign governments and rulers into the domestic courts of anather country. 
Nations have for a long time felt free to make exceptions to that general 
policy, where the embarrassment was not too great a strain on relations 
between the two nations. The “Tate letter,” eliminating immunity when 


10 Supra note 7, at 12. 
1 Atkeson, Perkins, & Wyatt, 70 AJIL 298 (1976). 
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sovereigns engage in commercial activities in the United States, is an ex- 
ample of such a determination. The privilege of waiver, either directly or 
by counterclaiming, is another. 


If the State Department now feels that the elimination of even more of 
the immunity is desirable, all it has to do is to stop suggesting immunity 
in the cases that it considers inappropriate for such immunity. Congres- 
sional legislation is not needed, since the courts, ever since John Marshall’s 
decision in the Schooner Exchange in 1812, have recognized the preroga- 
tive of the Department of State in that policy-dominated area. I cannot 
help feeling that those State Department advocates of the pending legisla- 
tion are afraid that the Department’s backbone will be weakened by the 
intrusions of strong foreign policy considerations from country desks and 
regional bureaus. The place to stiffen the Department’s backbone, how- 
ever, is in Foggy Bottom, not on Capitol Hill, and then the stiffness can be 
readily relaxed when an emergency demands. 


The rest of H.R. 11315, dealing with methods of service on foreign sov- 
ereigns and states, is timely and desirable. 


If the Journal does not insist cn references by its authors to articles 
that have taken opposing views, I think the holders of those views are 
entitled to a bit of space in the “Letters to the Editor” section. 

MICHAEL H. CARDOZO 
Of the District of Columbia Bar ` 


To Tue EDITOR-IN-CHEF 


The reaction in this column to my note on the Glomar Explorer’s adven- 
ture + does not seem to raise any argument not anticipated and answered in 
the original note. But I would like to point out to those who dispute the 
existence in reality of the legal questions I raised concerning the continuity - 
of property rights in state vessels that have been sunk, the decision of the 
High Court of Singapore, October 24, 1974, upholding the property rights 
of an assignee of the Federal Republic of Germany in a U-Boat sunk in the 
Straits of Malacca in 1944.2 Since the German vessel was sunk in wartime, 
the asserted “abandonment” of property rights in a Soviet vessel that sank 
in apparent peacetime would seem to present an a fortiori situation in favor 
of the continuance of Russian rights. Now, since the generalities of inter- 
national law have usually been conceived to apply to all sovereign equals 
alike, how would the United States close its courts to a Russian assignee or 
distinguish the Singapore case, the tradition on which it rests, and the U.S. 
position with regard to its own sunken naval vessels, from the situation in- 
volved in the Glomar Explorer’s operation? 


That it may have been in the overall interest of the United States to ignore 
apparent Russian rights seems irrelevant. But it is distressing that those 
responsible for the American actions did not seem to realize that apparent 
Russian rights were being ignored, and that their actions raised Jegal ques- 
tions that cannot be confined to the particulars of the case. 

ALFRED P. RUBIN 
Fletcher School of Law & Diplomacy 


1A. Rubin, Sunken Soviet Submarines and Central Intelligence: Laws of Property 
and the Agency, 69 AJIL 855 (1975); 70 id. 111 and 338 (1976). 

2 Hans L. Simon v. G. J. Taylor et al, Case No. 43 of 1973, Judge F. A. Chua. For 
a learned comment on the case, see Ress, Die Bergung Kriegsversenkter Schiffe im Lichte 
der Rechtslage Deutschlands, 35(2) ZEITSCHRIFT FUR AUSLANDISCHES OFFENTLICHES 
RECHT UND V6LKERRECHT 364 (1975). 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
© RELATING TO INTERNATIONAL LAW 


Eleanor C. McDowell * 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the U.S. Department of State. 


Trust TERRITORIES 
The Trust Territory of the Pacific Islands (U.S. Digest, Ch. 2, §6) 


President Ford, on March 24, 1976, signed Public Law 94-241, a joint 
resolution to approve the Covenant to Establish a Commonwealth of the 
Northern Mariana Islands in Political Union with the United States.? The 
legislation, which constituted another step toward achievement of com- 
monwealth status for the Northern Mariana Islands, had been passed by 
the House of Representatives by voice vote without dissent on July 21, 
1975, and by the Senate by a vote of 67 to 22 on February 24, 1976.3 
The Mariana Islands District Legislature had approved the Covenant on 
February 20, 1975, and the people of the Northern Mariana Islands had 
voted their approval on June 17, 1975, in a plebiscite called by the United 
States and conducted under the supervision of Plebiscite Commissioner 
Erwin D, Canham, with United Nations observers present. The plebiscite, 
in which 95 percent of those eligible cast ballots, had resulted in 78.8 per- 
cent approval of the Covenant. 

The Covenant becomes effective in stages, pursuant to a formula in- 
corporated in Article X. Its approval by the Northern Marianas and the 
United States paves the way for the enactment by the United States of 
legislation to be applicable to the Northern Marianas and the formulation 
and approval by the people of the Northern Mariana Islands of a Constitu- 
tion, to be submitted in turn to the Government of the United States for 
approval on the basis of its consistency with the Covenant and those pro- 
visions of the Constitution, treaties, and laws of the United States to be 
applicable to the Northern Marianas. The Constitution will be deemed 
approved, pursuant to Article II of the Covenant, six months after its sub- 
mission to the President of the United States unless earlier approved or 
disapproved. 

The final step required to bring the Northern Mariana Islands into self- 
- governing commonwealth status with the United States is the termination 


* Office of the Legal Adviser, Department of State. 

190 Stat. 263, 48 U.S.C. §1681 note. 15 ILM 651 (1976). 

2 The text of the Covenant can be found in 14 ILM 344 (1975). The contents are 
summarized at 1975 U.S. Dicrsr 97. 

3 See H.R. Rep. No. 364, 94th Cong., Ist Sess. (1975); S. Rep. No. 433, 94th Cong., 
Ist Sess. (1975); and S. Rep. No. 596, 94th Cong., 2d Sess. (1976). 
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o£ the Trusteeship Agreement, in effect since 1947, between the United 
States and the Security Council of the United Nations. Termination of 
ths Trusteeship Agreement is tentatively scheduled for 1980 or 1981 and 
wil be considered along with agreement on the future status of the re-. 
mainder of the Trust Territory of the Pacific Islands. 

In signing the joint resolution approving the Covenant of the Northem 
Mariana Islands, President Ford stated, in part: | 


I am signing today an historic document. ... 


... First, itis a significant step in carrying out our obligations under 
the United Nations Trusteeship Agreement which has deen the basis 
of the United States’ administration of these islands since 1947. Sec- 
ond, it confirms our national commitment to the principle of self- 
determination by honoring the freely expressed wishes of the peoples 
of these islands for political union with the United States. And third, 
the joining together of all of the Marianas under one flag and one 
common citizenship represents the first major addition ta United States 
territory in the Pacific since 1898.5 


JUDICIAL ASSISTANCE 
Bi.ateral Agreements (U.S. Digest, Ch. 6, §6) 


JInited States—Switzerland: On February 18, 1976, President Ford trans- 
mitted to the Senate for advice and consent to ratification the Treaty 
be:ween the United States and Switzerland on Mutual Assistance in Crim- 
inel Matters, signed on May 25, 1973.1 In his message of transmittal, the 
President stated: | 


The Treaty is the first major international agreement by the United 
States aimed at obtaining information and evidence needed for criminal 
investigations and prosecutions. Cooperation of this kind with Switzer- 
land is uniquely impcrtant because of its position as an international 
fmancial center. Despite the general cooperation of Swiss authorities 
in criminal cases, the procedures for obtaining needed information 
have been generally ponderous and inadequate. Despite this co- 
operation, United States law enforcement and investigative agencies 
have frequently encountered severe difficulties in obtaining needed 
information from Swiss banks because of banking secrecy laws. 


The new Treaty, as implemented by Swiss legislation, should open 
up new avenues of cooperation in Switzerland and greatly facilitate 
the work of the United States law enforcement and prosecutive agen- 
cies, especially in dealing with cases involving organized crime. As- 
sistance. will extend to ascertaining the whereabouts of persons, taking 
testimony, producing and preserving judicial and other documents, 
records and evidence, and serving and authenticating judicial and ad- 
ministrative documents.? 


46] Stat. 3301; TIAS No. 1€65. 

5"For the full text of the statement, see 12 WEEKLY COMPILATION OF PRESIDENTIAL 
DosumMeEnts, Mar. 29, 1976, at 482-83. 

1Text in 12 ILM 916 (1973). See also the “Understanding” concerning the treaty 
in exchange of notes dated December 23, 1975, 15 ILM 283 (1976). 

2174 Dept. STATE BULL. 495 (1976); S. Exec. Doc. F., 94th Cong., 2d Sess. (1976). 
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An accompanying report by the Department of State described the as- 
sistance to be provided under the treaty as including special assistance 
where organized crime is involved, as well as regular assistance in locating 
witnesses, obtaining statements and testimony of witnesses, production and 
authentication of business records, and service of judicial or administrative 
documents. The report stated in part: 


Several provisions of the treaty deal with the Swiss concept of bank- 
ing secrecy. The negotiators gave careful attention to how Swiss bank 
information could be made available to, and used by, the United 
States in connection with serious crimes here. When the conditions 
of the treaty have been met, bank secrecy is no bar to assistance. 


The treaty is limited to providing to each country additional evi- 
dence and information for its use in investigating or prosecuting crimes 
established by its domestic law. It establishes no new crimes. Its 
object is to assist in overcoming the problems presented in obtaining 
information or evidence concerning activities taking place outside of 
a country in furtherance of crimes committed in violation of the laws 
of that country. Requests for assistance would be made through the 
respective Departments of Justice and will require execution by ap- 
propriate authorities in the two countries. ... 


The Swiss Federal Council has approved the treaty along with 
proposed Federal legislation to implement it and submitted both to 
the Parliament. On January 13, 1976, Parliamentary approval of this 
treaty was completed. | 


No implementing legislation by the United States appears to be 
necessary. The United States would normally utilize Federal courts 
and ae s to carry out the treaty’s substantive obligations. In 
several respects, however, the treaty would create new substantive or 
procedural law for the United States. . 


The Department’s report gives several examples of the types of new law 
that would be created. Included is an anticipated expansion of assistance 
in certain ancillary administrative proceedings affecting such procedures 
as disbarment of an attorney or revocation of a driver's license, both sanc- 
tions resulting from conduct constituting an offense within the purview of 
the treaty. An additional exception to the Freedom of Information Act 
(5 U.S.C. §552) is seen in the treaty provision concerning the withholding 
from public disclosure of information provided by the Swiss Government 
which is subject to banking or business secrecy requirements in Switzer- 
land. The report states: “The treaty creates a limitation by force of law 
subject only to constititional requirements, specifically, our constitutional 
requirement that the public be permitted access in public trial.” 

Another provision of the treaty creates a legal privilege against com- 
pulsion of testimony in U.S. courts if the person in question has a right to 
refuse to testify under Swiss law, or, under certain limited circumstances, 
if the information is protected by banking or business secrecy requirements 
in Switzerland. | 

The treaty states that its provisions shall take precedence over any in- 
consistent provisions of the municipal laws in either the United States or 
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Switzerland, but other provisions specifically recognize the applicability of 
municipal law in certain limited situations. 


United States—Japan: On March 23, 1976, the U.S. Department of Justice 
and the Ministry of Justice of Japan signed an agreement on procedures 
for mutual assistance in the administration of justice in connection with 
the Lockheed Aircraft Corporation matter. It provides for exchange of 
information between the law enforcement agencies of the two countries 
under conditions intended to protect the integrity of ongoing U.S. investi- 
gations and the rights of the individuals involved. The substantive pro- 
visions of the agreement follow: 


The United States Department of Justice and the Ministry of Justice 
of Japan, hereinafter referred to as “the parties,” confirm the following 
procedures in regard to mutual assistance to be rendered to agencies 
with law enforcement responsibilities in their respective countries 
with respect to alleged illicit acts pertaining to the sales activities in 
Japan of the Lockheed Aircraft Corporation and its subsidiaries or 


affiliates. 


l. All requests for assistance shall be communicated directly be- 
tween the parties. 


2. Upon request, the parties shall use their best efforts to make 
available to each other relevant and material information, such as 
statements, depositions, documents, business records, correspondence 
or other materials, available to them concerning alleged illicit acts 
pertaining to the sales activities in Japan of the Lockheed Aircraft 
Corporation and its subsidiaries or affiliates. 


3. Such information shall be used exclusively for purposes of in- 
vestigation conducted by agencies with enforcement responsibilities 
and in ensuing legal proceedings, criminal, civil and administrative. 


4, Except as provided in paragraph 5, all such information made 
available by the parties pursuant to these procedures, and all cor- 
respondence between the parties relating to such information and to 
the implementation of these procedures, shall be kept confidential and 
shall not be disclosed to third parties or to government agencies having 
no law enforcement responsibilities. Disclosure to other agencies 
having law enforcement responsibilities shall be conditioned on the 
recipient agency’s acceptance of the terms set forth herein. 

In the event of breach of confidentiality, the other party may dis- 
continue cooperation under these procedures. 


5. Information made available pursuant to these procedures may be 
used freely in ensuing legal proceedings, criminal, civil and administra- 
tive, in the requesting state in which an agency of the requesting state 
having law enforcement responsibilities is a party, and the parties 
shall use their best efforts to furnish the information for purposes of 
such legal proceedings in such form as to render it admissible pursuant _ 
to the rules of evidence in existence in the requesting state, including, 
but not limited to, certifications, authentications, and such other as- 
sistance as may be necessary to provide the foundation for the admis- 
sibility of evidence. 


1 TIAS No. 8233; 15 ILM 278 (1976). 


1976] CONTEMPORARY PRACTICE OF THE UNITED STATES 561 


6. The parties shall give advance notice prior to the institution of 
legal proceedings, criminal, civil and administrative, in which informa- 
tion made available pursuant to these procedures is intended to be 
used. 


7. The parties shall use their best efforts to assist in the expeditious 
execution of letters rogatory issued by the judicial authorities of their 
respective countries in connection with legal proceedings, criminal, 
civil and administrative, which may ensue in their respective countries. 


8. The assistance to be rendered to a requesting state shall not be 
required to extend to such acts by the authorities of the requested state 
as might result in the immunization of any person from prosecution in 
the requested state. 


9. All actions to be taken by a requested state will be performed 
subject to all limitations imposed by its domestic law. Execution of a 
request for assistance may be postponed or denied if execution would 
interfere with ongoing investigations or legal proceedings, criminal, 
civil and administrative, in the requested state. 


10. Nothing contained herein shall limit the rights of the parties to 
_ utilize for any purpose information which is obtained by the parties 
independent of these procedures. 


11. The mutual assistance to be rendered by the parties pursuant to 
these procedures is designed solely for the benefit of their respective 
agencies having law enforcement responsibilities and is not intended or 
designed to benefit third parties, or to affect the admissibility of evi- 
dence under the laws of either the United States or Japan. 


In a memorandum dated March 19, 1976, Elizabeth G. Verville, Assistant 
Legal Adviser for East Asian and Pacific Affairs, stated, in part: 


Authority for participation in arrangements for cooperation and ex- 
change of law enforcement information between the Department of 
Justice and other governments derives from both the President’s foreign 
relations power under Article II, Section 2 of the Constitution, and 
the statutory authority of the Attorney General, 28 U.S.C. 516 and 517. 
Section 516 provides that “the conduct of litigation in which the 
United States, an agency, or officer thereof is a party, or is interested, 
is reserved to officers of the Department of Justice under the direction 
of the Attorney General.” Section 517 authorizes the Attorney Gen- 
eral to send any officer of the Department: of Justice “to attend to the 
interests of the United States in a suit pending in a court of the United 
States . .. or to attend to any other interests of the United States.” 
Entering into cooperative arrangements with appropriate agencies of 
foreign governments for the exchange of law enforcement information 
and other assistance for the mutual benefit of both parties is encom- 
passed in the broad statutory authority of the Attorney General to 
conduct litigation to enforce Federal criminal law, and to attend to 
the legal interests of the United States.? 


Essentially similar agreements were concluded with other requesting 
countries, including the Netherlands and Italy on March 29, 1976, Nigeria 
on April 20, 1976, and Colombia on April 22, 1976, 


2 Dept. of State File No. P76 0055-0002. 
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THE Des SEABED AND THe Hicu SEAS 
Ocean Mining (U.S. Digest, Ch. 7. §5) 


Secretary of State Henry A. Kissinger presented, on April 8, 1976, a 
series of proposals regarding deep sea mining, aimed at contributing to a 
solution of the problem by the UN Conference on the Law of the Sea. In 
a statement delivered in New York, he proposed, inter alia, a temporary 
limit on production of seabed minerals, which would be tied to the 
projected growth in the world nickel market, currently estimated to be 
about 6 percent a year. This limitation would in effect restrain the produc- 
tian of other minerals contained in deep seabed nodules, such as copper. 
Portions of his statement devoted to the deep seabeds follow: 


First, to insure an equitable decisionmaking system, the United 
States continues to believe that the treaty should authorize the forma- 
tion of an International Seabed Resource Authority to supervise ex- 
ploration and development of the deep seabeds. The Authority would 
be comprised of four principal organs: An Assembly of all member 
states, to give general policy guidance; a Council, to serve as the ex- 
ecutive, policy-level, and main decisionmaking forum, setting opera- 
tional and environmental rules for mining and supervising the con- 
tracts for deep seabed mining; a Tribunal, to resolve disputes through 
legal processes; and a Secretariat, to carry out the day-to-day ad- | 
ministrative activities of the Authority. : 


The United States proposes: 


—That the power of the Authority be carefully detailed by the treaty 
in order to preserve all those rights regarding the uses of the seas 
which fall outside the competence of the Authority, and to avoid any 
jurisdictional overlap with other international organizations. 

—That the composition and structure of the Council reflect the 
producer and consumer interests of those states most concerned with 
seabed mining. All nations whose vital national economic concerns 
are affected by decisions of the Authority must have a voice and in- 
fluence in the Council commensurate with their interests. 

—That the proposed permanent seabed Tribunal adjudicate ques- 
tions of interpretation of the treaty and of the powers of the Inter- 
national Authority raised by parties to the treaty or by private com- 
panies engaged in seabed mining. Without a Tribunal, unresolved 
contention is a certainty. Such a body will be necessary if any seabed 
proposal is to win wide acceptance. 


Second, to insure that all nations, developed and developing, have 
adequate access to seabed mining sites: 


—The United States proposes that the treaty should guarantee non- 
discriminatory access for states and their nationals to deep seabed re- 
sources under specified and reasonable conditions. The requirement 
of guaranteed access will not be met if the treaty contains arbitrary or 
restrictive limitations on the number of mine sites which any nation 
might exploit. And such restrictions are unnecessary because deep 
seabed mining cannot be monopolized; there are many more pro- 
ductive seabed mining sites than conceivably can be mined for cen- 
turies to come. 
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—The United States accepts that an “Enterprise” should be estab- 

lished as part of the International Seabed Resource Authority and given 

the right to exploit the deep seabeds under the same conditions as 
apply to all mining. 

—The United States could accept as part of an overall settlement a 
system in which prime mining sites are reserved for exclusive exploita- 
tion by the Enterprise or by. the developing countries directly—if this 
approach meets with broad support. Under this system, each in- 
dividual contractor would propose two mine sites for exploitation. 
The Authority would then select one of these sites, which would be 

_ mined by the Authority directly or made available to developing coun- 
tries at its discretion. The other site would be mined by the contractor 
on his own. 

—The United States proposes that the International Authority should 
supervise a system of revenue sharing from mining activities for the use 
of the international community, primarily for the needs of the poorest 
countries. These revenues will not only advance the growth of de- 
veloping countries: they will provide tangible evidence that a fair 
share in global economic activity can be achieved by a policy of 
cooperation. Revenue sharing could be based either on royalties or 
on a system of profit sharing from contract mining. Such a system 
would give reality to the designation of the deep seabeds as the com- 
mon heritage of all mankind. 

—Finally, the United States is prepared to make a major effort to 
enhance the skills and access of developing countries to advanced 
deep seabed mining technology in order to assist their capabilities in 
this field. For example, incentives should be established for private 
companies to participate in agreements to share technology and train 
personnel from developing countries. 


Third, in response to the legitimate concerns of land-based producers 
of minerals found in the deep seabeds, we offer the following steps as 
an additional major contribution to the negotiations: 


—The United States is prepared to accept a temporary limitation, 
for a period fixed in the treaty, on production of the seabed minerals 
tied to the projected growth in the world nickel market, currently esti- 
mated to be about 6 percent a year. This would in effect limit pro- 
duction of other minerals contained in deep seabed nodules, including 
copper. After this period, the seabed production should be governed 
by overall market conditions. 

—The United States proposes that the International Seabed Re- 
source Authority have the right to participate in any international 
agreements on seabed-produced commodities in accordance with the 
amount of production for which it is directly responsible. The United 
States is prepared to examine with flexibility the details of arrange- 
ments concerning the relationships between the Authority and any 
eventual commodity agreements. 

—The United States proposes that some of the revenues of the 
Authority be used for adjustment assistance and that the World Bank, 
regional development banks, and other international institutions assist 
countries to improve their competitiveness or diversify into other kinds 
of production if they are seriously injured by production from the 
deep seabeds. An urgent task of the International Authority, when it 
is established, will be to devise an adjustment assistance program in 
collaboration with other international institutions for countries which 
suffer economic dislocations as a result of deep seabed mining... . 
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The United States believes that the world community has before it 
a grave responsibility. Our country cannot delay in its efforts to de- 
velop an assured supply of critical resources through our deep seabed 
mining projects. We strongly prefer an international agreement to 
provide a stable legal environment before such development begins, 
one that insures that all resources are managed for the good of the 
global community and that all can participate. But if agreement is 
not reached this year, it will be increasingly difficult to resist pressure 
to proceed unilaterally... .* 


Domestic LAw AND REGULATION 
Supersonic Transport (U.S. Digest, Ch. 8, §5) 


On February 4, 1976, Secretary of Transportation William T. Coleman 
announced his decision to amend provisionally the operating specifications 
of the Concorde supersonic transport to permit British Airways and Air 
Frence to conduct limited scheduled commercial flights into the United 
States for a trial period. Prior to the decision, Secretary Coleman had 
invited comment on certain legal questions involving the interpretation of 
-international agreements. On January 13, 1976, Monroe Leigh, Legal Ad-- 
viser of the Department of State, commented on these questions,’ the first 
series of which dealt with “Intemational Treaty and Bilateral Agreement 
Obligations.” 


_ A. Is the United States obligated under the bilateral agree- 
ments with the United Kingdom and France and Article 33 of the 
Chicago Convention ... to grant the requests to amend the opera- . 
tions specifications to permit the Concorde to land if such plane 

` has been certified as airworthy by the British and French govern- 
mental authorities? 


The opinion of the Legal Adviser was in the negative, noting that the 
United States “may impose other standards, such as noise standards, in a 
nondiscriminatory manner, in addition to requiring that an aircraft be 
airworthy.” 

It was pointed out that of the ive relevant agreements, two deal “specif- 
ically with airworthiness” and “do not by their own terms cover noise or 
antipollution requirements.” * As to Article 33 of the Chicago Convention * 


174 DEPT. STATE BULL. 539 (1976); Dept. State Press Release No. 162, April 8, 1976. 

On April 13, 1976, President Ford signed P.L. 94-265. It establishes, effective March 
1, 1977, a 200-mile fishery conservatian zone in which the United States will exercise 
exclusive fishery management. For text, see Official Documents section infra p. 624. 
Also in 15 ILM 635 (1976). 

1 See Dept. of Transportation publication, “The Secretary's Decision on Concorde 
Supersonic Transport,” Washington, D.C., Feb. 4, 1976. The publication contains 
sections on the legal framework, the pclicy framework, the environmental consequences, 
the Concorde’s benefits, and conclusions, as well as two appendices: (i) Secretary of 
Transportation’s Comments on Safety and (ii) the Federal Aviation Administrators 
Safety Conclusions. 

2 See Dept. of State File No. P76 0001-1498. See also 1975 U.S. DIGEST. 

8 Agreement between the United States of America and the United Kingdom of 
Great Britain and Northern Ireland relating to Certificates of Airworthiness for Im- 
ported Aircraft, effected by an exchange of notes signed at London, Dec. 28, 1972, 23 
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and the Air Services Agreements between the United States and France ® 
and the United States and the United Kingdom,’ the Legal Adviser stated: 


..., dt is our opinion that noise regulation should not be considered 
to come within the scope of the provisions relating specifically to air- 
worthiness. Stated briefly, the concept of airworthiness relates to the 
ability of an aircraft to fly safely. It is apparent that the noise pro- 
ey by an aircraft has no necessary relationship to its safety in 
flight... . 


B. Are the Chicago Convention and the bilateral agreements 
intended to cover domestic environmental regulations? Does the 
National Environmental Policy Act (NEPA) (42 U.S.C. 4321 et 
seq.) qualify as a “law and regulation” relating to entry or de- 
parture and to operation and navigation within U.S. territory, 
which is permitted under the bilateral agreements and Article II 
of the ConventionP If not, would NEPA supersede or expand 
upon the international agreements? 


The Legal Adviser replied: 


It is our view that the provisions of the bilateral agreements” and 
the Chicago Convention 8 mentioned in your question (“law and regu- 
lation” relating to entry or departure and to operations and navigation ) 
were intended to reserve to national governments the right to regulate 
for the purpose of protecting public health and safety. Thus, reference 
is made specifically to the permissibility of regulations relating to 
“quarantine.” While the agreement language does not specifically 
address noise and other environmental considerations, we believe that 
the scope of the relevant provisions of the Chicago Convention and 
the bilateral air service agreements is sufficiently broad to include the 
National Environmental Policy Act as a type of regulation that can be 
imposed consistent with those agreements. 


C. If the Concorde is certified as airworthy, by the United 
Kingdom and the Republic of France, is the Federal Aviation Ad- 
ministration (FAA), with respect to foreign carriers, authorized 
under the international agreements to make an independent deter- 
mination that the Concorde is airworthy or to make additional 
safety requirements, other than those necessary to operate with 
U.S. air navigational procedures? 


It was the opinion of the Legal Adviser that the FAA could not “impose 
such additional safety requirements” once the Concorde was “certified as 
airworthy” by the United Kingdom and France. 


UST 4309, TIAS No. 7537. Agreement between the United States and France, effected 
by an exchange of notes signed at Paris, Aug. 29 and Sept. 26, 1973, 24 UST 2142, 
TIAS No. 7728. 

4 Convention on International Civil Aviation, done at Chicago, Dec. 7, 1944, 61 Stat. 
1180, TIAS No. 1591, 15 UNTS 295. 

5 Air Services Agreement with France, signed at Paris, Mar. 27, 1946, 61 Stat. 3445, 
TIAS No. 1679, 139 UNTS 114. 

6 Air Services Agreement with the United Kingdom, signed at Bermuda, 60 Stat. 
1499, TIAS No. 1507, 3 UNTS 253. For further comment on the relevance of the 
Chicago Convention and the two bilateral agreements, see excerpts fram Secretary 
Coleman’s statement, infra pp. 568-69, 

7 Quoted infra p. 569. 8 Quoted infra note 16. 
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D. Is it appropriate under applicable international law and 
Federal statutes for me to take into consideration issues such as 
energy efficiency, economic viability, and environmental impact? 


The Legal Adviser answered: 


We do not pass on the questions of your authority under U.S. do- 
mestic law to take into account the economic viability of the Concorde, 
energy efficiency or other factors in rendering your decision on the 
proposed amendment of operating specifications. 


In connection with our review of these issues under international 
law, we are unclear as to the meaning of “economic viability” in this 
context. Assuming that the reference is to the “economic viability” of 
the Concorde, it does not appear to be relevant to the question pre- 
sented by the pending application. 


As to issues such as energy efficiency and environmental impact, 
we do not interpret the applicable international agreements as pro- 
hibiting nondiscriminatory regulation for a valid public purpose (as- 
suming of course that such regulation does not substantially impair 
the value of route rights conferred by the bilateral agreements ). 


In a second series of questicns concerning “Environmental Law,” Sec- 
retary Coleman asked whether he was authorized under law, or whether 
it would be “appropriate as a matter of public policy, to establish and 
apply a substantive noise standard under NEPA to the Concorde.” In this 
connection he noted that (i) Section 611 of the Federal Aviation Act ° 
“mandates a procedure and prescribes appropriate considerations for the 
development and promulgation cf aviation standards,” (ii) the Federal 
Government “has not yet established standards for supersonic aircraft”; (iii) 
the proposed standards of the Environmental Protection Agency “would 
have exempted the original 16 Concordes”; and (iv) Section 611 “requires 
the consideration of technological practicability in the promulgation of noise 
standards and the environmental impact statement finds that significant 
noise control beyond that which has been applied in the Concorde is 
not technologically practical.” The Legal Adviser expressed the view that 
the last of these factors “must be weighed with extreme caution to avoid 
an implication that stricter standards are being applied with respect to 
the Concorde than have been applied when American-built aircraft are 
involved.” 

Secretary Coleman also asked whether he could apply subsequently en- 
acted Federal statutes, if he determined “that the requirements of the 
Federal statute are in conflict with an earlier ratified treaty.” The Legal 
Adviser replied: 


It is a standard principle in the interpretation of statutes and treaties 
that, in the event of a clear conflict, the later in time prevails. How- 
ever, in order to avoid situations where the United States could be 
found in violation of its international obligations, the courts construe 
statutes as narrowly as possible in order to avoid conflict with an earlier 

ratified treaty. 


949 U.S.C. 4321 et seq, as amended by the Noise Control Act of 1972, 49 U.S.C. 
1431. 
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In announcing his decision on February 4,1° Secretary Coleman stated 
that he was directing the Federal Aviation Administrator, “subject to any 
additional requirements he would impose for safety reasons or other con- 
cerns within his jurisdiction, to order provisional amendment of the opera- 
tions specifications of British Airways and Air France to permit those 
carriers . . . to conduct up to two Concorde flights per day” into Kennedy 
airport by each carrier and “one Concorde flight per day into Dulles by 
each carrier” for a “trial period not to exceed 16 months.” (It was 
pointed out that this period would allow for twelve months of data col- 
lection during all four seasons and for four months of analysis.) The 
Secretary stated that these amendments “may be revoked at any time upon 
` four months’ notice, or immediately in the event of an emergency deemed 
harmful to the health, welfare. or safety of the American people.” The 
following “additional terms and conditions” were set down: 


1. No flight may be scheduled for landing or takeoff in the United 
States before 7 a.m. local time or after 10 p.m. local time. 

2. Except where weather or other temporary emergency conditions 
dictate otherwise, the flights of British Airways must originate from 
Heathrow Airport and those of Air France must originate from Charles 
de Gaulle Airport. ji 

3. Authorization of any commercial flights in addition to those 
specifically permitted by this action shall constitute a new major 
Federal action within the terms of NEPA and therefore require a new 
Environmental Impact Statement.** 

4. In accordance with FAA regulations (14 C.F.R. 91.55), the Con- 
corde may not fly at supersonic speed over the United States or any of 
its territories. . 

5. The FAA is authorized to impose such additional noise abate- 
ment procedures as are safe, technologically feasible, economically 
justified, and necessary to minimize the noise impact, including, but 
not limited to, the thrust cutback on departure. 


10 Supra note 1. 

11 In a footnote to the statement (note 2), Secretary Coleman noted that the FAA 
is the proprietor of Dulles and that he was therefore directing the Administrator to 
permit the flights under the conditions noted. Regarding Kennedy airport, he stated 


The situation with respect to JFK may be complicated by the fact that under 
Federal policy that has hitherto prevailed a local airport proprietor has had 
authority under certain circumstances to refuse landing rights. If for any legiti- 
mate and legally binding reason it should turn out that the JFK part of the 
demonstration could not go forward . .. that would obviously be extremely un- 
fortunate and would greatly diminish, but in my opinion it would not destroy, 
the validity of the demonstration. 


Subsequently, the Port Authority of New York and New Jersey banned the Concorde 
from New York. 
12 The statement contained the following footnote (note 4) to this paragraph. 


It is not contemplated that another EIS would be required to permit continuation 
beyond 16 months of the six flights for which provisional permission is now being 
granted. It is most definitely contemplated—indeed, this is the whole point of 
today’s decision—that the Secretary of Transportation, in deciding whether to 
permit continuation of the six flights, will give serious attention to the various 
data collected during the first twelve months, and assembled and analyzed during 
the demonstration’s final four months, and approach the question of continuation 
of permission for the six flights beyond the 16th month without any presumption 
sae way being created by today’s decision. The data and analysis will be made 
public. : 
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With respect to the second condition, Secretary Coleman ncted that: 


. .. one reason this demonstration is being permitted despite the en- 
vironmental problems discussed herein is to avoid discrimination 
against foreign manufacturers and carriers. I surely see no reason why 
we should treat the Concorde better than it is treated at home. Thus, 
I am not about to subject those who live near JFK and Dulles to noise, 
however slight the increment, that the British and French governments 
eee as too great for the neighbors of Heathrow and Charles de 
autle,+ 


Secretary Coleman also announced that he was directing the FAA, sub- 
ject to congressional authorization and clearance by the Office of Manage- 
ment and Budget, “to proceed with a proposed High Altitude Pollution 
Program (HAPP), to produce the data base necessary for the development 
of national and international reguletion of aircraft operations in the stra- 
tosphere.” The FAA was ordered to set up monitoring systems at both 
airports “to measure noise and emission levels,” reports of the results to 
be submitted to the Secretary of Transportation on a monthly basis and to 
be made public within ten days of receipt. On the international level, 
Secretary Coleman stated that: 


I shall also request the President to instruct the Secretary of State 
to enter into immediate negotiations with France and Great Britain so 
that an agreement that will establish a monitoring system for measur- 
ing ozone levels in the stratosphere can be concluded among the 
three countries within three months. The data obtained from such 
monitoring shall be made public at least every six months. I shall 
also request the Secretary of State to initiate discussions through ICAO 
and the World Meteorological Organization on the development of 
international stratospheric standards for the SST. 


The Secretary’s decision was accompanied by a statement of his reasons, 
including the following discussion entitled “International Obligations”: 


The rapid development of the aviation industry made necessary a 
system of agreements to facilitate international travel. A primary con- 
cern was that each nation be provided assurances of the safety of air- 
craft utilizing its airspace without having to conduct en extensive 
safety certification process for aircraft manufactured in other countries 
and owned by foreign airlines. In addition, a structure was needed 
to ensure a policy of nondiscrimination among nations and to promote 
fairness in granting particular routes. As a result, the United States 
and many other countries developed an international aviation structure 
designed to meet these and other objectives. 


For purposes of the Concorde decision, the three most important 
international agreements are the Convention on International Civil 
Aviation (Chicago Convention) which was negotiated in 1944, and 
the two relevant bilateral air transport agreements.44 The Chicago 
Convention is concerned with ensuring the safety of international 
travel, through both the safety of the aircraft itself and the safety of 
the ground navigational and air traffic control systems. The Chicago 
Convention also established the International Civil Aviation Organ- 


12 Footnote 3 to the statement. 14 See supra notes 4, 5, and 6. 
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ization (ICAO), with multiple functions relating to the facilitation of 
international air travel. 


Under the Chicago Convention, the aircraft of each contracting state 
which have been certified by such state as being airworthy are per- 
mitted to conduct nonscheduled, nonrevenue flights into the territory 
of any other contracting state without obtaining prior permission. Thus 
the United Kingdom and France have treaty rights to conduct such 
nonscheduled Concorde flights into the United States. However, no 
scheduled commercial services by a foreign carrier may be operated 
into any nation unless with the express permission of that nation. 


Routes for scheduled international travel are fixed by agreement be- 
tween individual nations rather than through a multilateral structure. — 
The United States has negotiated bilateral air transport agreements 
with both the United Kingdom and France which precisely specify 
routes and the method of apportioning service on those routes among 
the flag carriers of the two nations. The bilaterals do not specify the 
type of equipment that may be used. 


Article 2 of the Bermuda Agreement, the bilateral agreement be- 
tween the United States and the United Kingdom, provides that: 


[tlhe designated air carrier or carriers may be required to satisfy the aero- 
nautical authorities of the Contracting Party granting the rights that it or 
they is or are qualified to fulfill the conditions prescribed by or under the 
laws and regulations normally applied by those authorities to the operations 
of commercial air carriers. 


Article JI(b) of the bilateral agreement between the United States and 
France contains an identical provision. In addition, the Bermuda 
Agreement, in language similar to that found in the bilateral with 
France and the Chicago Convention, provides that: 


[t]he laws and regulations of one Contracting Party relating to entry into or 
departure from its territory of aircraft engaged in international air navigation 
or to the operation and navigation of such aircraft while within its territory 
shall apply to aircraft of the designated air carrier or carriers of the other 
Contracting Party. 


Pursuant to these reservations of authority, the Civil Aeronautics 
Board has certain authority to regulate foreign air carriers and in 
appropriate circumstances to suspend, reject or cancel unreasonable or 
discriminatory fares in foreign air transportation, and the FAA has 
authority to regulate aspects of aircraft operations that relate to safety. 
It is these provisions of the international agreements that also reserve 
to the United States the authority to deny the Concorde permission to 
land altogether, or to place restrictions on Concorde operations, if un- 
restricted permission to operate would be inconsistent with the policies 
expressed in the environmental laws of the United States.: 


15 The following footnote (note 1) accompanied the statement at this point: 


The United States could conceivably be bound by international standards relating 
to environmental characteristics under certain circumstances, but those circum- 
stances do not prevail here. Under Article 37 of the Chicago Convention, ICAO 
may promulgate international standards on a wide variety of subjects, including the 
airworthiness of aircraft. Nations which agree to be bound by those standards 
must then accept them as definitive regulations with respect to aircraft in inter- 
national service. Contracting nations may, however, under Article 38, notify 
ICAO that they will refuse to be bound by particular international standards or 
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These provisions, and a sense of justice as well, demand that the 
Jaws of this country be applied fairly and without discrimination. 


There are, as shall appear later, respects in which a total ban of the 
Concorde at this time, without giving it any chance to prove itself, 
could conceivably be attacked as discriminatory. However, I do not 
feel that the provisional and restricted order I issue today can justly 
be so attacked. It is true that this is the first time that NEPA has 
been applied to requests by foreign air carriers to conduct operations 
into this country, but this is the first such request to operate with 
equipment that was not already in operation before the enactment of 
that statute. The Concorde is sufficiently different fram subsonic jet 
aircraft in its environmental characteristics that admission on a trial 
fase sa the imposition of different operating requirements are amply 
justified. 


On April 7, 1976, the Civil Aeronautics Board, ruling on a motion filed 
by the Environmental Defense Fund, refused to ban the Concorde from 
the United States.” It said it saw no need to hold its own hearing con- 
cerning the plane or to bar it by revising operating permits held by British 
A:rways and Air France.** 


that they will require observance of more stringent standards, and those standards 
will then not be binding on aircraft operating in that country. If, under these 
provisions, ICAO promulgated noise and pollution standards for supersonic trans- 
port aircraft, and if the United States did not except itself from those standards, 
then this nation would not be able to impose more stringent standards on foreign 
aircraft operating into this country. ICAO has not promulgated international noise 
or pollution standards for SST’s, however, and the United States is therefore free 
to regulate unilaterally the operations of the Concorde in this ccumtry, or to ban 
it altogether, for environmental reasons. 


16 The accompanying footnote quotes Article 11 of the Chicago Convention: “the 
laws and regulations of a contracting State . .. shall be applied to the aircraft of all 
contracting States, without distinction as to nationality.” As “further guidance on what 
constitutes nondiscrimination,” the note quotes from the proceedings from which the 
article evolved: 
[Nlo Contracting State shall require any aircraft of another Contracting State to 
obey regulations relating to flight procedures, traffic control, safety requirements, 
and the like, or relating to public safety and order, which are more restrictive 
than those imposed on its own aircraft engaged in international navigation (em- 
phasis added). 

PROCEEDINGS OF THE INTERNATIONAL CIVIL AvIATION CONFERENCE, Dept. of State Pub. 

2820, at 558-59 (1948, 1949). Article 15 of the Chicago Convention is also quoted: 
Every airport in a contracting State which is open to public use by its national 
aircraft shall likewise . . . be open under uniform conditions to the aircraft of all 
other contracting States (emphasis added). 

Articles II and II(b) of the bilateral agreements with France and the United Kingdom 

(supra p. 569 and notes 5 and 8) were also cited as “evidence” of “an intent to prohibit 

dis2rimination.” 

i? But see action by the Port Authcrity of New York and New Jersey, supra note 11. 

18 New York Times, April 8, 1976. 


JUDICIAL DECISIONS 
Alona E. Evans 


Jurisdiction—sovereign immunity—service of process on foreign state—con- 
clusiveness on court of Department of States suggestion regarding 
sovereign immunity 


VICENTE V. STATE OF TRINIDAD. 372 N.Y.S.2d 369, 
Supreme Court, Trial Term, New York County, Pt. 26, Aug. 8, 1975. 


Plaintif brought an action for damages for injuries received in a hos- 
pital in Port of Spain which was owned and operated by defendant, the 
State of Trinidad and Tobago. Defendant moved to dismiss the complaint 
on the grounds that the Court lacked in personam jurisdiction because of 
insufficiency of service of process on defendant and the immunity of de- 
fendant from suit. The Court held that it had in personam jurisdiction 
over defendant. 

The Court was satisfied that there had been proper and adequate service 
of process in this action as notification had been sent by registered mail to 
the Attorney General of the State of Trinidad and Tobago, who was 
authorized by law in that state to receive such service, and had been made 
by personal delivery on various agents of defendant in New York. (See, 
Renchard v, Humphreys & Harding, Inc., 59 F.R.D. 530 (D.D.C. 1973; 67 
AJIL 789 (1973).) 

The contention that this suit was barred by defendant’s sovereign im- 
munity was examined in detail with regard to decisional law and Depart- 
ment of State practice by Schwartz, J., who concluded that the Department 
of State’s failure to suggest immunity in this case was conclusive upon the 
Court. Schwartz, J., commented: 


The practice of the courts of following the executive determinations 
entails no abdication of judicial power; it is a self-imposed restraint 
to avoid embarrassment of the executive branch in the conduct of 
foreign affairs (New York & Cuba Mail S.S. Co. v. Republic of Korea, 
... [182 F.Supp. 684 (S.D.N.Y. 1955); 50 AJIL 137 (1956) ].)+ 


Jurisdiction—diplomatic immunity—consul—divorce action—most-favored- 
nation treatment—Department of State policy 


Cocron v. Cocron. 375 N.Y.S.2d 797. 
Supreme Court, Sp. Term, King’s County, N.Y., Pt. V, Nov. 25, 1975. 


The parties to this divorce action were Austrian nationals who entered 
the United States in 1973 with their three children on nonimmigrant visas 
(8 U.S.C. §1101(a)(15)(J)), as defendant held a professorial appointment 
under a Fulbright exchange program. Subsequently, defendant left his ` 

1372 N.Y.S.2d 369, 374. 
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home. In 1974, he returned to Austria, taking the children with him. 
Plaintiff later went to Austria, obtained custody of one child, and reentered 
the United States in January 1975 on a nonimmigrant visa as a student (8 
U.S.C, §1101(a)(15)(F)(i)). Defendant returned to the United States 
in July 1975 with the other children,. traveling on a diplomatic passport, 
and entered as a nonimmigrant alien (8 U.S.C, §1101(a)“15)(A)(i)). 
Defendant had been appointed Director of the Austrian Institute with the 
rank of consul. The Institute was a branch of the Austrian Consulate Gen- 
eral at New York. Upon his arrival defendant was served with the sum- 
mons in this divorce action. The two children were placed in the care of 
plaintiff. Defendant moved to dismiss the divorce action on the grounds 
of his diplomatic immunity and, in the alternative, that the court lacked 
subject matter jurisdiction, as neither party had met the residence re- 
quirements of §230 of the New York Domestic Relations Law. The 
Supreme Court, Special Term, denied defendant’s motion to dismiss on 
ground of diplomatic immunity and held in abeyance a decision on the 
second motion pending a hearing on the issue of residence. 

With regard to the issue of defendant’s immunity from suit, Heller, J., 
observed that the Austrian Ambessador to the United States had requested 
that the Department of State recognize defendant’s immunity on the basis 
of most-favored-nation treatment fer which provision was made in Article 
XIII of the 1928 Treaty of Friendship, Commerce and Consular Rights 
with the United States (47 Stat. 1876; 118 LNTS 241). Specifically, the 
Ambassador invoked Article 13 of tae 1972 Consular Convention between 
the United States and Poland (24 UST 1231; TIAS No. 7642" and Article 
16 of the 1974 Consular Convention between the United States and Bul- 
garia (TIAS No. 8067) both of which provided for “complete immunity 
for consular officers and members of their families but only partial immunity 
for consular employees.” The Department of State, in a note of Septem- 
ber 25, 1975, did not acceds to the Ambassador’s request but did suggest 
that immunity would be recognized in the terms of the Polish and Bul- 
garian Conventions only upon assurance of reciprocal treatment of United 
States consular personnel in Austria. In an Aide Mémoire of October 14, 
1975. the Ambassador objected to the condition of reciprocity made in 
the Department of State’s note. Although the Court took the position 
that it would be bound by any expression of opinion, affirmative or nega- 
tive, by the Department of State regarding the matter of immunity, the 
Court did not consider that the Department had taken a definite stand on 
the matter in the exchange between the Austrian Ambassador and the De- 
partment, so that there was no hind-ance to a resolution of the matter by 
the Court. 

Noting that as a general rule in the United States, consuls are immune 
from civil suit only with respect to their official duties, a rule which was 
reflected in Article 43 of the 1963 Vienna Convention on Consular Rela- 
tions (21 UST 77; 596 UNTS 261), Heller, J., rejected defendant’s argu- 


1375 N.Y.S.2d 797, 803, emphasis by Court. 
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ment that this restrictive view had been superseded by the relevant pro- _ 
visions in the Polish and Bulgarian Conventions which, in turn, reached 
defendant through the most-favored-nation clause in the Austrian Treaty. 
Heller, J., said: 


The court finds this argument to be without merit. First, the most- 
favored-nation clause does not embrace, unconditionally, the specific 
rights and privileges which are granted on the basis of reciprocity to 
the consular officers of third countries; the country whose consular 
officers assert such rights and privileges must, in fact, accord the same 
rights and privileges to American consular officers in their territories. 
The United States State Department has interpreted the most-favored- 
nation clause of consular treaties as containing such a qualification of 
reciprocity even though not expressly included in the treaty (47 Iowa 
L. Rev. 672). This interpretation is in accord with the State Depart- 
ment’s position in this case as regards the most-favored-nation clause 
of the United States-Austria Treaty. Thus, until the Austrian govern- 
ment acknowledges reciprocity, this most-favored-nation clause is not 
to be given effect here so as to confer the immunity requested by the 
defendant. 

Secondly, a letter dated October 21, 1975 from the Federal Minister 
of Justice of Austria sent to the plaintiff in response to her request 
and submitted by the plaintiff to the court states categorically: (in the 
English translation) with respect to the aforementioned most-favored- 
nation clause: 


But in the Republic of Austria, consular employees of third nations have no 
immunity from Austrian jurisdiction in divorce cases. 


While the court does not accept this letter as representing the official 
position of the Austrian Government in response to our State Depart- 
ment’s request for acknowledgment of Austrian reciprocity, the quoted 
statement is a strong indication that reciprocity does not yet exist on 
the part of the Austrian Government so as to extend immunity to the 
defendant on the basis of the most-favored-nation clause and the 
United States-Poland and United States-Bulgaria Consular Conven- 
tions. 

Finally, even if the court were to find, which it does not, that 
reciprocity is not a pre-condition to the applicability of these treaties, 
the defendant has not sustained the burden of proving that he is en- 
titled to immunity thereunder. Immunity would be extended to him 
only if he were to be a “consular officer” as distinguished from “con- 
sular employee.” The defendant has not demonstrated to the satis- 
faction of this court which category he falls under.? 


Jurisdiction—state court—atiack on UN Headquarters—immunity of UN 
employee—1946 Headquarters Agreement 


PEOPLE OF THE STATE OF New York v. WEINER. No. N563648. 


oe Court, City of New York, New York County, Pt. AP-17, Jan. 19, 


Defendant was charged with criminal mischief under New York law on 
a complaint by the UN Security Officer that defendant had sprayed red 


2 Id., 805-06. 
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paint on a wall of the UN Headquarters. Defendant moved to dismiss the 
complaint on the grounds that the New York court lacked personal and 
subject matter jurisdiction, and, in the alternative, defendant sought to 
file a cross-complaint charging complainant with assault and harassment. 
The Court denied defendant’s motion to dismiss. The Court ordered a 
preliminary hearing for the presentation of evidence regarding defendant’s 
cross-complaint with the understanding that if grounds for filing such cross- 
complaint could be shown, the Security Officer’s defense of diplomatic 
immunity would not bar such action. 

Defendant argued that the ccmplaint fell within federal rather than 
state jurisdiction because the status of the United Nations was governed 
by the 1946 Convention on the Privileges and Immunities of the United 
Nations (Headquarters Agreement) (21 UST 1418, 1 UNTS 16) which, 
according to Article VI, paragraph 2 of the Constitution, had the character 
of federal law. Goldfluss, J., observed, however, that “[t]he test for federal 
jurisdiction is ‘the federal nature of the right to be established—not the 
source of the authority to establish it’ (see Gully v. First National City 
Bank, 299 U.S. 109, 114; and Buechold v. Ortiz, 401 F.2d 371).”+ An 
examination of the Headquarters Agreement showed that the United Na- 
tions was authorized to handle infractions of its regulations either by ex- 
pelling or excluding the offender or by turning the matter over to the 
“appropriate American authorities” (Art. II. §10). In a letter of December 
9, 1975, the Legal Counsel to the Secretary-General made the following 
statement to the Court regarding UN policy in criminal matters: 


I am authorized to state that no regulation in the field of, or affecting 
the application of, criminal law has been adopted by the United 
Nations. 


In this connexion it is important to observe that the United Na- 
tions has no criminal jurisdiction or tribunals under any law or treaty. 
Therefore if the court were to treat acts of a criminal nature com- 
‘mitted within the Headquarters District as excluded from the jurisdic- 
tion of the federal, state or local courts of the United States, the con- 
sequence would be to create a jurisdictional vacuum in the sense that 
there would be no courts before which crimes could be tried. Such a 
situation would be to the advantage neither of the United Nations 
or of the people of the State of New York.? 


In the opinion of Goldfluss, J., the New York court was the appropriate 
forum in which to hear the complzint. 

Upon notification by defendant that he would attempt to file a cross- 
complaint against the UN Security Officer for assault and harassment, the 
Court was informed by the United Nations in a letter of January 8, 1976, 


1 Opinion, 4. 

2 Id. 6. 

For further statement by the Legal Counsel on the issues involved, see Letter of 
February 11, 1976 from the Legal Counsel of the United Nations, Eric Suy, to Am- 
bassador Daniel P. Moynihan, U.S. Representative to the United Nations, annexed 
infra pp. 581-83. 
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that if a hearing were held on this matter, the Security Officer would in- 
voke diplomatic immunity under Articles 104 and 105 of the Charter, the 
Headquarters Agreement, and the terms of 22 U.S.C. §288. In anticipation 
of such a hearing, Goldfluss, J., considered the relevance of this proposed 
defense. In the opinion of the Court, “immunity granted to United Nations 
personnel is clearly limited to acts which normally occur toward fulfillment 
of its purpose.” ? If it were shown at the hearing on the cross-complaint 
that the Security Officer had abused his power by assaulting defendant after 
apprehending him, the Security Officer would be liable to complaint for 
his act just as a New York police officer would be in like circumstances. 
The Court said: 


Whether the complainant Sigurdsson has stepped over that line [be- 
tween proper police procedure and abuse of police authority] is not 
a matter for the United Nations to decide. It is the responsibility of 
this court in light of the fact that the “justiciable issue” has been 
presented to it for determinations of law and fact, and... this court 
is also charged with interpretation of the issue of immunity as it 
applies to the facts of this case. A full hearing in which all parties 
testify is the only valid procedure to resolve these issues.* 


Goldflusss, J., pointed out that the United Nations had availed itself of 
the right to file a complaint against defendant and to have its Security 
Officer appear as a witness for the People in the criminal proceedings. It 
did not follow, however, that the complainant’s immunity would protect 
him from the consequences of his submission to the jurisdiction, including 
his being required to appear at a hearing on the cross-complaint and to 
submit to direct examination and cross-examination. 

On February 27, 1976, the case was dismissed on motion of the Assistant 
District Attorney. 


Jurisdiction—enforcement of foreign laws—act of state—Bretton Woods 
Agreement 


J. Zeevi AND Sons, Lip. v. GrinpLAays BANK (UGANDA) Ltn. 


37 8 (1875). 371 N.Y.S.2d 892, 333 N.E.2d 168. Cert. denied, 96 S.Ct. 
126 (1 ; 
Court of Appeals, New York, June 16, 1975.* 


Plaintiff, an Israeli coparmership, brought an action to attach funds in 
the amount of $406,846.80 which defendant, a Ugandan bank, had de- 
posited at First National City Bank (Citibank) in New York as a fund 
against which plaintiff could draw under an irrevocable letter of credit. 
The letter of credit was funded by a deposit of $406,846.80 which had 
been made by an Israeli corporation in Uganda with defendant in favor of 
plaintiff. Shortly after the letter of credit was opened, defendant was ` 


3 Id. 9, t Id. 10. 
° Full text printed in 14 ILM 1446 (1975). 
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notified by the Bank of Uzanda that no further allocations of foreign ex- 
change would be made in favor of Israeli firms or Israeli nationals. De- 
fendant, acting on the instructions of the Government of Uganda, then 
notified Citibank to cancel the letter of credit. Some months later, Chem- 
ical Bank of New York sought tc collect on ten drafts totalling $406,846.80 
` from Citibank which refused to honor the order. Plaintiff then sought to 
attach the funds on deposit in Citibank. The Supreme Court, New York 
County, granted partial summary judgment for plaintiff. On appeal, the 
Appellate Division affirmed (44 A.D. 2d 914, 355 N.Y.S.2d 1015). The 
Court of Appeals affirmed the order. 

As Cook, J., observed at the cutset, there was no doubt that defendant 
had repudiated its obligation and that it was liable for damages for this 
act. As for choice of law, the Court said: 


Since New York has the greatest interest and is most intimately con- 
cerned with the outcome of this litigation, its laws should be accorded 
paramount control over the legal issues presented (cf Auten v. Auten, 
308 N.Y. 155, 161, 124 N.E.2d 99, 102). 


The Court continued: 


It is clear, that no attempted confiscatory or discriminatory act of the 
Ugandan Government, enforced or enacted after the issuance of letter 
of credit 110/84 could diminish the beneficiary’s rights in respect to 
reimbursement and defendant’s funds located in New York (see N.Y. 
Const., art. I, §§6, 11). There being no present policy of the executive 
branch of the United States Government requiring acquiescence in the 
confiscatory and discriminatory acts of the Ugandan Government, the 
well-known policy of this State against such acquiescence is operative 
(Gonzalez v. Industrial Bank [of Cuba], .. . 12 N.Y.2d 33, at p. 39, 
234 N.Y.S.2d 210, at p. 213, 186 N.E.2d 410, at p. 412). Although the 
letter of ‘credit when made was valid under the laws of Uganda, by 
virtue of subsequent governmental action the contract became un- 
enforceable in that country. This action, however, was of no force in 
New York and the doctrine of impossibility of performance lends no 
comfort to defendant.? 


In the opinion of the Court, the defense of act of state is available only 
as to acts “of a recognized foreign Nation committed within its own terri- 
tory” and the act of state doctrine could not be invoked here because “. . 
a debt is not ‘located’ within a foreign State unless that State has the 
power to enforce or collec: it. . . .°? Cook, J., found no merit in de- 
fendant’s contention that enforcement of the letter of credit would violate 
the provision regarding exchange contracts in the Bretton Woods Agree- 
ment (Art. VIII, §2, subd.[b]), 60 Stat. 1401; 2 UNTS 39) to which the 
United States and Uganda were party. In the opinion of the Court, “.. . 
the agreement, even when read in its broadest sense, fails to bring the letter 
of credit within its scope, since said letter of credit is not an exchange 


contract.” * 


1333 N.E.2d 168, 173. 2 Ibid. 
3 Id, 173-74. 4 Id. 174. 
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Jurisdiction—limitations on halibut fishing—regulation of International 
Pacific Halibut Commission—1953 Convention with Canada for Preser- 
oa of the Halibut Fishery of the Northern Pacific Ocean and Bering 

ea 


JENSEN v. NATIONAL Marine Fisuerres Service (NOAA). 512 F.2d 1189. 
U.S. Court of Appeals, 9th Circuit, March 11, 1975. 


Plaintiffs sought a declaratory judgment and injunctive relief against the 
enforcement by defendants of a regulation issued by the International 
Pacific Halibut Commission (Commission) which prohibited the retention 
of halibut which had been caught in nets with other fish. The regulation 
was issued pursuant to the terms of the 1953 Convention with Canada for 
Preservation of the Halibut Fishery of the Northern Pacific Ocean and 
Bering Sea (5 UST 5; 222 UNTS 77). Plaintiffs contended that the regula- 
tion was reviewable under the Administrative Procedure Act (APA), 5 
U.S.C. §§702, 704, and that Congress had made an unconstitutional delega- 
tion of power to the President in permitting the Commission to adopt 
regulations for which Congress had established no guidelines. The Dis- 
trict Court dismissed the complaint for want of jurisdiction. On appeal, 
the Court of Appeals affirmed. 

Trask, C. J., pointed out that under the terms of §§702 and 704 of APA 
a regulation issued under the authority of the Secretary of State, acting for 
the President, was not reviewable. The Court observed that according to 
the Supreme Court such “decisions are political in nature and therefore 
do not present a justiciable ‘case or controversy’ within the meeting of 
Article III of the Constitution.” + With regard to the matter of an un- 
constitutional delegation of power, the Court observed that as the appel- 
lants had not been injured by the regulation, they could not show the ex- 
istence of a justiciable case or controversy respecting this matter. 


Aliens—exclusion—criminal record in home state 


LENNON V. IMMIGRATION AND NATURALIZATION SERVICE. 527 F.2d 187. 
U.S. Court of Appeals, 2d Circuit, October 7, 1975. 


Petitioner, a British national, pleaded guilty to possession of cannabis 
resin in the United Kingdom in 1968 and was fined £150. When he sought 
to visit the United States in 1971, he was admitted on a temporary non- 
immigrant visa because of this criminal record (8 U.S.C. §§1182(a) (23), 
1182(d)(3)(A)). After the temporary visa expired, petitioner and his wife 
were notified by the Immigration and Naturalization Service (Service) that 
they would have to leave the country within two weeks. They then applied 
for third preference status, a move which was preliminary to an applica- 
tion for permanent residence (8 U.S.C. $1255). When the Service did 
not act upon this application, petitioner and his wife brought an action 
for an injunction compelling the Service to act. Before the case was 


1512 F.2d 1189, 1191, citing Chicago & Southern Air Lines, Inc. v. Waterman 
Steamship Corp., 333 U.S. 103, 111-12 (1948); 42 AJIL 709 (1948). 
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completed, the Service granted the application. Continuing deportation 
proceedings against petitioner, the immigration judge held that petitioner 
was an excludable alien because of his previous criminal record and ordered 
his deportation. The application for permanent residence made by peti- 
tioner’s wife was granted, as she had had this status in 1954. Petitioner 
challenged the deportation order before the Board of Immigration Appeals 
and collaterally sought to enjoin the order on the ground that his case 
had not been fairly judged. The Board affirmed the deportation order: it 
did observe, however, that there was some question as to whether 8 U.S.C. 
§1182(a)(23) reached an alien who had been convicted of possession of 
narcotics where knowledge was not required to establish possession under 
local law. On appeal, the Court of Appeals found the petitioner’s convic- 
tion was not covered by §1182(a) (23). 

Examining recent developments in British decisional law regarding 
knowledge, Kaufman, C. J., found that under the British Dangerous Drugs 
Act in 1968 “guilty knowledge [was] irrelevant.” The question before the 
Court was the effect of this situation within the terms of §1182(a) (23). 
Observing that knowledge and intent were fundamental to American crim- 
inal Jaw and noting that deportation “in severity . . . surpasses all but the 

most Draconian criminal penalties,” ? the Court found that the history of 
_ the section suggested that it was directed more to the control of traffic in 
narcotics than to possession of narcotics and concluded that in the circum- 
stances of petitioner’s case, his admission into the United States would not 
undermine the objective of the statute. Kaufman, J., said with regard to 
petitioners argument that his deportation had been politically motivated, 
an issue which was not before the Court, that this claim should be heard 
if petitioner’s application for permanent residence were denied. 

Mulligan, C. J., dissenting, tock the position that petitioner was properly 
excluded under §1182(a) (23) in view of his guilty plea. 


Aliens—deportation—fear of political persecution—1967 Protocol Relating 
to Status of Refugees—Chinese nationals—Department of State policy 


CHENG V, IMMIGRATION AND NATURALIZATION SERVICE, 521 F.2d 1351. 
U.S. Court of Appeals, 3d Circuit, August 18, 1975, 


Petitioner was born in mainland China in 1934. He fled to Hong Kong 
in 1961 and entered the United States illegally around 1970. In deporta- 
tion proceedings in 1972, he was offered a choice between voluntary de- 
parture to a country of his choice or, if he refused to make such choice, 
deportation to Taiwan or to Hong Kong. When petitioner declined volun- 
tary departure, the immigration judge ordered his deportation to Taiwan, 
pursuant to 8 U.S.C, §1253(a) which authorized deportation to the country 


1527 F.2d 187, 192. The Court roted that this Act was superseded in 1971 by an 
Act which required proof of knowledge. Id. note 9. (Other footnotes by Court 
omitted. ) 

2 Id. 193. 
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of which the alien was a national. Petitioner then applied for political 
asylum under the 1967 Protocol Relating to the Status of Refugees (19 
UST 6223; TIAS No. 6577); this application was denied in 1973. In 1974, 
petitioner moved to reopen the deportation proceedings on the ground that 
U.S. relations with the People’s Republic of China had changed and pos- 
sibly had effected a change in his status. The immigration judge denied 
the motion, and the Board of Immigration Appeals affirmed this decision. 
On appeal, the Court of Appeals denied the petition to review the depor- 
tation order. 

Petitioners challenge to the deportation order was based on the theory 
that as a refugee national of mainland China, he should not be deported 
to Taiwan. He reasoned that if he were ordered deported to the People’s 
Republic of China, he could then apply for relief under 8 U.S.C. §1253(h), 
which provided for the discretionary withholding of deportation to a 
country where “. . . the alien would be subject to persecution on account of 
race, religion, or political opinion.” Petitioner argued that the Depart- 
ment of State, as a matter of policy, now considered a person in his situa- 
tion to be a national of the People’s Republic, not of Taiwan. The Court 
of Appeals, in a per curiam opinion, observed that upon inquiry the “De- 
partment of State has reaffirmed that it considers petitioner, and persons 
in his circumstances, to be citizens of Taiwan.” > The Court quoted the 
Department’s policy as follows: 


Normally, the United States does not deport aliens to countries with 
whose government we do not have diplomatic relations. At the 
present time, with respect to persons who come from mainland China 
and claim to be citizens of the People’s Republic of China and not 
the Republic of China, we believe there is no appropriate government 
with which we have diplomatic relations for purposes of directing a 
request for admission of an alien pursuant to Section 1253(a). There- 
fore, we believe it would be appropriate for the Attorney General 
to proceed to deport the petitioner, presumably to Hong Kong, pur- 
suant to his discretionary authority as set forth in Section 1253(a).? 


UNITED Kincpom Case NOTES 


Jurisdiction—American deserter—definition of visiting forces—the law of 
the United Kingdom 


REGINA v. THAMES METROPOLITAN STIPENDIARY MAGISTRATE, Ex parte 

BRINDLE. [1975] 1 W.L.R. 1400. 

Court of Appeal, June 9, 1975. 

Applicant, an American national, enlisted in the U.S. Army in 1973. He 
deserted in 1974 while stationed in the Federal Republic of Germany and 
went to England where he had a wife, a British national, and two children. 
He made no secret of his desertion upon entering the United Kingdom 
and was admitted without question. Subsequently, he was convicted of 
theft and assault and was sentenced to four months’ imprisonment on one 


1521 F.2d 1351, 1353. 2 Ibid. 
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charge and one month on the otker. Applicant was also charged as a 
deserter and, at the request of U.S. :nilitary authorities, an order was issued 
for his surrender to them upon completion of his sentence. He appealed 
on the ground that, as his act had taken place in West Germany, he was 
not a member of a “visiting force” within the terms of the Visiting Forces 
Act 1952 (15 & 16 Geo. 6 & 1 Eliz. 2, c. 67. §§1, 12(1), 13(1) as amended), 
so that the United States did not have jurisdiction over the desertion 
charge. The Court of Appeals dismissed his application. 

Examining the Visiting Forces Act, Lord Denning, M.R., agreed that 
applicant was not a member of a “visiting force” as defined in Part I. 
Part II, however, concerned “deserters and absentees without leave.” Al- 
though there was some authority for the view that Part II also applied only 
to visiting forces in the United Kingdom, the Court was of the opinion 
that Part II could be read more broadly as applying to forces of any desig- 
nate] Commonwealth countries or to NATO countries, Lcrd Denning 
said: 


In my view therefore a man who deserts from any of the forces of 
the Commonwealth or of a N.A.T.O. country, wherever stationed, 
whether in Germany or elsewhere, and comes to England, is within 
section 13 of the Act of 1952. He is subject to the same process as one 
of our own forces who deserts, as provided in sections 186, 187 and 188 
of the Army Act 1955. He mav be handed over to the authorities of 
the country to which he belongs, at such place in the United Kingdom, 
as may be designated by the appropriate authority of that country. 


Roskill and Ormrod, L.J.J., concurred in this view. 


Jurisdiction—conduct of nationals abroad—trademark—infringement of 
“Scotch Whisky” 


ey WALKER & Sons Lap. v. Dover.as McGipson & Co, Lap. [1975] B.P.C. 
06. 


Scotland, Court of Session, Outer House, Feb, 24, 1972.* 


Plaintiffs sought damages and injunctive relief against defendants on a 
complaint that defendants were producing and selling a product in Hon- 
duras which consisted of Scotch whisky blended with local spirits and 
bottled under labels describing the product as “Scotch Whisky.” It was 
contended that as a result of defendants’ action, plaintiffs had sustained 
losses in their trade in Honduras. Defendants replied inter aria that the 
Court lacked jurisdiction over the subject matter as the acts complained 
about took place in Honduras. The Court of Session found for plaintiffs. 

Lord Avonside pointed out that the brand name “Scotch Whisky” was 
properly subject to protection. In tke opinion of the Court, tke fact that 


1 [1975] 1 W.L.R. 1400, 1409. The Court noted that a difference in text between 
the British and Australian statutes rendered the apparently similar case of Regina v. 
Peterscn, Ex parte Hartmann [1969] V.R. 417 (cited by Court) inapplicable here. 

* Text of opinion from Peter Weiss, Esq. 
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the train of events leading to the sale of the adulterated product in Hon- 
duras was begun by defendants in Scotland established the Court’s juris- 
diction over the subject matter.? 


ANNEX 


Letter of February 11, 1976 from the Legal Counsel of the United Na- 
tions, Eric Suy, to Ambassador Daniel P. Moynihan, U.S. Representative 
to the United Nations regarding the case of People of the State of New 
York v. Weiner 


I have the honour to refer to a decision rendered in the Criminal Court 
of the City of New York, on 19 January 1976, by Judge Howard E. Gold- 
fluss in the case of People of the State of New York v. Mark S. Weiner 
(published 20 January 1976 under New York County, Criminal Court, 
- Trial Term, Part 17). In this case a United Nations Security Officer is 
appearing on behalf of the United Nations as complainant, in a matter re- 
lating to his official duties, and the Judges decision . . . contains a number 
of remarks which bear upon the privileges and immunities of the United 
Nations, and which give rise to the most serious concern on the part of the 
Organization. This concern compels me to bring the matter to your at- 
tention, and to place on record the position of the Secretary-General on 
the major legal issues involved. 


Facts of the case 


Before turning to the legal issues, it is necessary to give a brief account 
of the facts surrounding the case. 


On Friday, 14 November 1975, at approximately 0300 a.m., the defendant 
in the case in question, Mr. Weiner, sprayed red paint on the wall dividing 
the circular driveway to the Secretariat building at the entrance to the 
Headquarters District at 43rd Street. Mr. Weiner was immediately de- 
tained by United Nations Security Officers, who also called in police officers 
from the 17th precinct of New York City Police Department. Mr. Weiner 
was arrested, charged with criminal mischief (a class A misdemeanor under 
Section 145.00 of New York Penal Law) and he was taken to the 17th 
- precinct station in the custody of the N.Y.C.P.D. officers. 


As already indicated, one of the United Nations Security Officers who 
detained Mr. Weiner is the chief witness and complainant on behalf of the 
Secretariat. The Security Officer therefore was directed by his supervisors 
to appear voluntarily, as and when requested by the Court, and to testify 
as to his personal knowledge of facts and circumstances relevant to the 
complaint and the charge. j 


There have been four hearings in the case, all of which were held be- 
fore Judge Howard E. Goldfuss. Responding to pleadings by Counsel for 
the defendant, the Court, at the hearing held on 25 November 1975, re- 
quested the Secretariat to submit a legal memorandum on the question of 
the Courťs jurisdiction over acts against United Nations property situated 
within the Headquarters District. On 9 December, I, as United Nations 


1 See also, Scotch Whisky Association v. Barton Distilling Co., 489 F.2d 809 (Tth 
Cir. 1973), 68 AJIL 539 (1974) regarding the reach of the Lanham Act in similar 


circumstances, 
1 The case is excerpted at supra pp. 573-75. 


5&2 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 70 


Legal Counsel, wrote to judge Goldfluss stating the Secretariat’s view on 
the jurisdictional issue and, at the hearing held on 12 December 1975, 
Judge Goldfluss indicated that he did not intend to sustain the objections 
mide against the Court’s jurisdiction. A copy of my letter is attached for 
ycur information.’ 


At the hearing held on 12 December, Counsel for the defendant raised 
objections to the admission of the testimony by the United Nations Security 
Oficer, who was present, on the grounds of the Security Officer’s immunity 
frem jurisdiction for official acts. As a result of this objection, the Court 
requested the Secretariat to submit a further legal memorandum on the ex- 
teat of the immunity from jurisdiction possessed by the Security Officer in 
connexion with his appearance as a witness for the prosecution in the 
crminal proceeding against Mr. Weiner. Judge Goldfuss ruled that for 
ths Court to proceed with the case, the Secretariat should state in a 
memorandum its view on whether the Security Officer had acted in his 
oficial capacity and whether he~—were he to appear as a witness—would 
be immune from contempt of court citations, perjury charges or “cross- 
camplaints.” 


Pursuant to this request, on & January 1976, Mr. Blaine Sloan, who was 
at that time in charge of the Office of Legal Affairs during my absence, 
w»ote to Judge Goldfluss stating the Secretariat’s position on the extent of 
ths immunity from jurisdiction enjoyed by United Nations officials appear- 
ins voluntarily as witnesses in criminal proceedings. A copy of Mr. Sloan’s 
. letter is enclosed for your information.’ 


In his written ruling on 19 January 1976, referred to at the outset of 
th-s letter, Judge Goldfuss denied the motion by the defense to dismiss for 
lack of jurisdiction and ordered a hearing held on 9 February 1976. 


4t the hearing on 9 February, the District Attorney proposed adjourn- 
ment of the case in contemplation of dismissal. However, this was re- 
fu:ed by the defendant and his attorney, both of whom insisted on a full 
Ark Judge Goldfluss fixed such a hearing for 27 February 1976, at 
:20 a.m. 


Legal position of the Secretariat 


The Secretariat has no comments on the actual decision of Judge Gold- 
fluss to deny the motion to dismiss for lack of jurisdiction in his ruling of 
19 January. Its concern, however, is raised by some of the reasoning ad- 
vaaced on the matter of the Security Offcer’s privileges and immunities. 
In effect, it would seem, Judge Goldfluss was arguing that-it was in the 
las instance for him, and not for the Secretary-General, to determine 
wether the Security Officer was acting in an official capacity and, further- 
mcre, whether the Guard had exceeded his authority through the use of 
excessive force, such excess, in the Judge's view, rendering inapplicable 
the Guard’s immunity for official acts. While the Judge’s remarks are in 
the nature of obiter dicta, their circulation in published form, without the 
Secretariat’s contrary views being on record, could have a most serious effect 
uae the position of United Nations officials in countries throughout the 
weald. 


First and foremost, in the view of the United Nations Secretariat, it is 
exclusively for the Secretary-General to determine the extent of the au- 


2 Not printed here. 3 Not printed here. 
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thority, duties and functions of United Nations officials. These matters 
cannot be determined by, or be subject to scrutiny in national courts. It 
is clear that if such courts could over-rule the Secretary-General’s deter- 
mination that an act was “official”, a mass of conflicting decisions would 
be inevitable, given the many countries in which the Organization operates. 
In many cases it would be tantamount to a total denial of immunity. 


Likewise, the Secretariat cannot accept that what is otherwise an 
“official act” can be determined by a local court to have ceased to have 
been such an act because of alleged excess of authority. This again, would 
be tantamount to a total denial of immunity. It may be noted, in addition 
to what is said in the paragraphs that follow, that the Secretariat has its 
own disciplinary procedures in cases where an official has acted in excess 
- of his authority, and also the power to waive the immunity particularly 
where the course of justice would otherwise be impeded. The Secretariat 
realizes that cases of conflict may arise as to whether an act was “official” 
or whether an official had overstepped his authority, but the Convention 
on the Privileges and Immunities of the United Nations expressly provides 
procedures for waiver of immunity, or for the settlement of disputes by 
the International Court of Justice. These are the appropriate procedures 
for settlement, not the over-ruling of the Secretary-General’s determinations 
by national courts. 


In the present case, the Secretary-General at no point waived the im- 
munity of Security Officer Sigurdsson, under Section 18(a) of the Conven- 
tion on the Privileges and Immunities of the United Nations and also Sec- 
tion 288d(b) of the United States International Organizations Immunities 
Act.* The authority granted in Section 20 of the Convention to waive the 
immunity of any official is enjoyed exclusively by the Secretary-General, 
and waiver cannot be effected instead by the Court. That this is a reason- 
able understanding of the Convention is borne out not only by the specifi- 
cation in Section 20 of the conditions under which the Secretary-General 
may waive, but also by the provisions in Article VII for the settlement of 
disputes regarding all differences arising out of the interpretation or ap- 
plication of the Convention. As already mentioned, the Convention fore- 
sees that disputes are not to be settled by the courts of a Member State 
party to the Convention, but that differences beween the United Nations 
on the one hand and a Member on the other hand are to be decided by an 
advisory opinion of the International Court of Justice. The fact that such 
a procedure is available, conclusively demonstrates the weakness of the 
assumption by Judge Goldfluss that national courts may determine the ex- 
tent of immunity from jurisdiction enjoyed by a United Nations Official 
acting in his official capacity as directed by the Secretary-General. 


* The opinion of Judge Goldfluss is inaccurate and misleading in not referring to 
these sources of the immunity, which were made plain in Mr. Sloan’s letter to him of 
8 January 1976. The Judge instead refers on page 2 of his opinion to Articles 104 
and 105 of the Charter and the Headquarters Agreement of 1947. The Charter 
articles are only in the most general terms, which are subsequently spelt out in specific 
detail in the Convention on Privileges and Immunities, and the Headquarters Agree- 
ment does not deal with the privileges and immunities of United Nations Officials. 
The Judge is further in error on page 8 of his opinion where he cites the decision in 
United States ex. rel. Casanova v. Fitzpatrick as a precedent, as this case related to a 
member of a permanent mission, and tumed on the interpretation of Section 15 of 
the Headquarters Agreement, not upon the Convention on the Privileges and Immuni- 
ties of the United Nations which is here involved. 
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I trust that the foregoing will serve to explain the very real concern which 
the Secretariat feels over the reasoning of Judge Goldfluss, and its need to 
place its absolute reservations to that reasoning on record. The Secretariat 
cannot accept an approach which would submit the official acts of its 
officials to the scrutiny of national courts throughout the world. To do so, 
as already pointed out, would be tantamount to stripping officials of their 
immunity. The Organization is frequently operating in areas of tension 
and conflict, in which immunity for official acts is essential if United Na- 
tions officials are to function at all. 


Finally, I trust you will agree it is crucial that testimony by United Na- 
tions Security Officers may be admitted and accepted as competent by 
criminal courts in cases that involve the safety of United Nations per- 
sonnel or property. The absolute need for such testimony, both by officials 
and by members of permanent missions in relation to complaints made by 
such missions, has been constantly stressed by United States representa- 
tives in the Committee on Relations with the Host Country. The Sec- 
retariat, however, would be most reluctant to instruct its officials to testify 
if it is accepted that the particular Court before which they are to appear 
may strip them of the proper immunities accorded to them by international 
and national law. 


I very much hope that, in the light of the above, we may arrive at a 
mutual understanding on the procedures and issues to be taken into ac- 
count when United Nations officials are called upon to testify as witnesses 
in courts in the United States. In the present case it would, in my view, 
be appropriate for the Department of State to furnish the District Attorney 
with a suggestion of immunity for Security Officer Sigurdsson in view of 
the Secretary-General’s determination that Mr. Sigurdsson wes acting in 
his official capacity in restraining and detaining Mr. Weiner. As for future 
cases, I would welcome any suggestions you may have in this regard. 


BOOK REVIEWS AND NOTES 


EDITED BY LEO Gross 


Judicial Settlement of International Disputes. An International Symposium 
sponsored by the Max Planck Institute for Comparative Public Law and 
International Law. Edited by H. Mosler and R. Bernhardt. Berlin, 
Heidelberg, and New York: Springer Verlag, 1974. Pp. xiii, 572. Index. 
DM 78, $31.50. 


This volume—a report of the interaction of over seventy participants, 
capturing the resulting perceptions from their discussion—is outstanding in 
substance and organization. The seminar itself was a model of how an 
international seminar can be organized, with preparation in depth to make 
maximum use of the insights of the participants. To this purpose its table 
of cases, index, schematic table of contents, and biographical identification 
of participants all contribute. The co-editors, Professor (now Judge) 
Hermann Mosler and Professor Rudolf Bernhardt, co-directors of the host 
Max Planck Institute, hope that the thoughts expressed will be discussed 
by decisionmakers and scholars concerned with judicial settlement. The 
volume is in strong contrast to the glossy-paper-with-photographs reports 
which one sees emerging from some conferences, and which then sink 
without a trace within six months. 

In a perceptive and scholarly analytical introductory essay, Professor 
Mosler suggested (p. 3) that the Symposium’s task was to “analyse the 
present state of international jurisdiction and discuss the prerequisites and 
means through which judicial proceedings can be made into a more effec- 
tive method for the settlement of disputes...” (pp. 4-5). He touched on 
the complications of recent years, including the increased importance of the 
‘subjective attitude of the individual judge now that there is less unanimity 
on the sources of general international law (p. 10). . 

In his brief concluding comment Professor Bernhardt felt that limited 
advances in judicial settlement “are quite overwhelmingly regarded as 
both desirable and possible.” However, he also observed that the socialist 
countries of Europe are sceptical in this respect and “. . . basically prefer 
political to judicial means of settling conflicts . . .” with some exceptions 
(p. 189). 

Preparatory Reports constitute the second half of the volume. Within 
the confines of this review it is not possible to sample their valuable 
contents. 

These materials provide background for three questions put before the 
Symposium. The first: “Does the International Court of Justice, as it is 
presently shaped, correspond to the requirements which follow trom 
its functions as the central judicial body of the international community?” 
Two reports were responsive to this question, the first by Professor (now 
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Judge) T. O. Elias and the second by Professor R. Y. Jennings. One 
point touched on by the latter is that it “cannot be right” for the Inter- 
national Court to be both a trial court of first instance and one from which 
there is no appeal (pp. 38, 48). Again one is tempted to give the flavor 
of the ensuing discussion but space does not permit. For example, Pro- 
fessor Elias and Judge Petrén considered the comparative skills of national 
judges and professors of international law on the bench of the International 
Court in the light of Article 2 of the Statute and what the contributions 
of each can be to the work of the Court. 

The second question: “To which extent and for which subject matters is 
it advisable to create and develo» special judicial bodies with a jurisdiction 
limited to certain regions or to certain subject matters?” Here a detailed 
report was prepared by Francisco V. Garcia-Amador with emphasis on 
the inter-American system plus comments and conclusions. A second re- 
port was prepared by Heribert Golsong with emphasis on regional tri- 
bunals in the UN and European systems. He is opposed to the idea of 
permanent regional chambers of the International Court without review by 
the plenary Court and feels that a move toward the use of such chambers 
would be contrary to the Statute (p. 109). There was critical discussion 
of the wisdom and conceptual basis for regional courts, and Ambassador 
Rosenne felt that the expression “regional courts with general] jurisdiction” 
was a contradiction in terms because “jurisdiction” is in essence a unitary 
conzept (p. 127). 

The third question: “To which extent and for which questions is it 
advisable to provide for the settlement of international legal disputes by 
other organs than permanent courts?” In his report on this question, Pro- 
fessor Rudolf L. Bindschedler touched on specialized types of controversies 
such as those on fisheries and air traffic which have been resolved by 
arbitral tribunals. He felt that in theory from a purely legal standpoint 
permanent courts are preferable. However, as his first conclusion he 
observed: “Once again we are faced with the familiar fact that, in inter- 
national law, the concrete takes precedence over the abstract.” Thus, 
“,.. it all depends on the particular circumstances and the actual dispute” 
(p. 142). The ensuing discussion turned to arbitration as compared with 
litigation in the International Court. 

The Symposium ended with a wide ranging general debate which 
evolved from the discussion of more specific topics. This review can only 
provide a brief description and sampling, which may lead a reader to the 
volume itself. The participants, of whom only a few have been identified, 
included six present and former judges of the International Court and a 
great many others who are established scholars and decisionmakers con- 
cerned with judicial settlement. Thus this volume is a valuable permanent 
contribution because it combines sound scholarship in its preparation and 
organization and a record of informed discussion of the three topics before 
the Symposium. 

James N. Hype 
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The Handling of International Disputes by Means of Inquiry. By N. Bar- 
ede London: Oxford University Press, 1975. Pp. 370, Appendix. 
ndex 


Professor Bar-Yaacov has produced a serious, interesting, and well- 
written book which surveys international efforts at inquiry from 1899 to 
1974. Any serious work in this field is welcome in light of the pathetic 
state of dispute settlement among states. Recent years have seen two old 
countries with established legal traditions, one a large state, another a 
small state, treat the International Court of Justice with shocking contempt. 
It is therefore particularly incumbent upon anyone concerned with inter- 
national affairs not only to consider all reasonable means of strengthening 
the role of the Court but to explore alernative means of dispute settlement. 

Professor Bar-Yaacov’s contribution is an elucidation of the different 
modes of fact finding. If his rigorous distinctions between pure inquiry 
under the Hague rules and inquiry mixed with a judicial or conciliatory 
function sometimes verge on the scholastic, and if there are occasional hints 
of hyper-enthusiasm for the revelatory power of his methodology, his care- 
ful analysis of the range of possibilities open to states and of the particular 
nature of each mechanism provides a useful wealth of options for decision- 
makers. . 

Professor Bar-Yaacoy’s summaries of the Dogger Bank Incident and other 
specific examples of international efforts at inquiry and related processes 
through the years are excellent and in and of themselves a significant con- 
tribution to knowledge. His description, for example, of the Chaco Com- 
mission of 1929 throws much light on the wealth of possibilities available 
to states through the use of conciliation commissions or, to follow Professor 
Bar-Yaacovs taxonomy, commissions of inquiry cum conciliation. The 
number of new actors on the international scene and the apparently deplor- 
able institutional memory of others make Professor Bar-Yaacov’s historical 
survey particularly useful. One hopes that his book is widely read. . 

Professor Bar-Yaacov’s summary and analysis of the Hague Conferences 
of 1899 and 1907, with their record of fear and timidity on the part of 
the small states and a cynical fueling of this fear on the part of some of 
the larger states, have a familiar ring to an observer of today’s scene. His 
‘account is both interesting and depressing. 

In light of the obvious depth and breadth of Professor. Dianos 
learning, one is tempted to wish he had pulled out all the stops and 
written the definitive book instead of the best one to date. From time to 
time one wishes Professor Bar-Yaacov supplied more detailed support for 
his analysis, not because there is any particular reason to question his 
analysis or hypothesis, but because it would have made his useful book 
all the more so. One is also tempted to wish Professor Bar-Yaacov had 
set forth more of his views on possibilities for dispute settlement and 
methods for convincing states to take advantage of these opportunities. 
None of this is by way of complaint at what Professor Bar-Yaacov has 
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done but rather regret that a very good book has not provided even more 
wise guidance. 
ROBERT ROSENSTOCK 


Policy Issues in Ocean Law. Reservations by H. Gary Knight; Revenue 
Sharing by Jonathan I. Charney; Interim Arrangements by Jon. L. 
Jacobson. ASIL Studies in Transnational Legal Policy. No. 8. St. 
Paul: West Publishing Co., 1975. Pp. ix, 189. $4.75. 


This study was prepared as part of a continuing series on activities of the 
Working Group on Technical Issues of the Law of the Sea of the American 
Society of International Law. 

To establish an equitable international regime for ocean space the Third 
UN Conference on the Law of the Sea has been working on a set of rules 
within which controversial interests can be accommodated. Professor 
Knight discusses legal considerations on the potential use of reservations 
to the prospective treaty. The significance of these reservations can be de- 
duced from customary international law, the Vienna Convention on the 
Law of Treaties, and, to a lesser extent, from the Rules of Procedure of the 
Law of the Sea Conference, itself. The reservations are labeled as a safety 
valve mechanism which would impart a comprehensive character to the 
treaty. An alternative approach would require ‘several treaties, which 
participating nations would subject to a discretionary selection process. 
This option would be Jess desirable considering the single, global character 
of ocean space. A total failure to produce any new international agree- 
ment is regarded as undesirable. In addition, the creation of several multi- 
lateral regimes could eventually impair overall world order. 

Profitable business in the ocean is at hand. It is not necessarily manga- 
nese nodules that will produce a significant portion of the wealth, but 
rather hydrocarbons. Offshore petroleum lies within the jurisdiction of 
the controlling coastal states. Hence, the emerging concept of the “common | 
heritage of mankind,” which encourages an equitable international distribu- 
tion of the wealth extracted from adjacent continental shelves, would have 
limited practical application. Professor Charney examines the conceivable 
methods of generating and sharing the revenues from offshore commercial 
developments. New mineral discoveries will be a source of potential 
profits. Recent trends in the United States, which indicate an assumption 
of broader responsibilities in a changing world economy, should add a 
new flavor to the management of offshore resources. This posture could 
be impaired, however, by the aggressive hard mineral mining industry. 

Professor Jacobson deals with the options of interim offshore. resource 
management. He considers all types of natural resources, including living 
ones. The paper is supplemented by annexed tables. The various criteria 
that the United States might integrate into the selection of alternative 
approaches are discussed. It is concluded that preservation of the marine 
environment must be given high priority. It is this value which is the most 
widely shared by the nations of the world. 
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The authors solicit a temperate policy and seek restraints upon uni- 
lateral actions of the coastal nations, in order to chart a new course in 
ocean space. : 

H. WALDEMAR NIEMOTKO 


International Law of the Sea and the Future of Deep Seabed Mining. 
Edited by Christopher C. Joyner. Charlottesville: The John Bassett 
Moore Society of International Law, University of Virginia School of 
Law, 1975. Pp. xii, 112. Appendixes. Index. $8.50. 


This slim volume contains the proceedings of a symposium and regional 
meeting of the American Society of International Law held at Charlottes- 
ville in November 1974. It is particularly appropriate in redirecting our 
attention to seabed mineral resources and many of the international prob- 
Jems attendant upon their utilization, since it was these which caused 
Ambassador Pardo to raise the question in the United Nations ab initio. 
Unfortunately, the many additional factors introduced in the deliberations 
of the Seabed Committee since then have tended to obscure the importance 
of seabed mineral resources. | 

This book consists of an essentially verbatim transcript of a two-session 
panel on this subject. The first part is devoted to the economic, techno- 
logical, and industrial prospects and problems associated with deep seabed 
mining. The second part discusses the legal implications of deep seabed 
mining. 

John Norton Moore, then Deputy Special Representative of the President 
to the Law of the Sea Conference, presented an overview of the law of 
the sea at that time, with some reference to mineral resources. Discussions, 
questions, and responses follow. 

The book includes a postscript by Elisabeth Mann Borgese entitled 
“Epilogue to Geneva: A Long Haul Windward for the Law of the Sea,” 
which originally appeared in the June issue of Development Forum. 

Unfortunately, Future of Deep Seabed Mining suffers somewhat from 
the usual disjointedness common to panel discussions. In addition, some 
of the presentations are basically superficial in their treatment of the topic 
being discussed. For example, Ambassador Moore could have easily 
presented an overview of international law as it pertained solely to seabed 
mineral resources, detailing the various proposals made in the Seabed Com- 
mittee and at the Caracas session of the Law of the Sea Conference. This 
would have included discussion of the International Seabed Authority or 
machinery, voting problems, sharing of benefits from seabed mineral ex- 
ploitation, and the consequences of the various proposals made up to that 
time. Despite these minor shortcomings, this volume is a useful addition to 
our library shelves. It does provide some very useful insights, e.g., the 
view of Sr. de Soto (Peru) that seabed resolutions are essentially political 
pronouncements by virtue of the fact that the General Assembly’s power 
to legislate is highly debatable (p. 46). This is particularly enlightening 
from a delegate of the state which sponsored more resolutions than any 
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other state on the Seabed Committee, and which has tended to take a 
more militant position on their authoritativeness. 
Jonn A. VospurcH 


Law of the Sea: The Emerging Regime of the Oceans. Edited by John 
King Gamble, Jr. and Giulio Pontecorvo. Cambridge, Mass.: Ballinger 
Publishing Co., 1974. Pp. xiv, 395. 


This is a collection of excellent papers submitted by outstanding scholars 
and practitioners to the Eighth Annual Conference of the Law of the Sea 
Institute in June 1973. Each article is followed by a summary of the 
discussions of panel members. : 

The book is divided inte four parts. The first part, which deals with 
bloc thinking about the oceans, contains a very stimulating erticle by John 
King Gamble, Jr. (pp. 3-10). The author names four reasons which ac- 
count for the increased pluralisrn in law of the sea matters: the increase in 
the number of sovereign states, the rapidly expanding technology, the sig- 
nificant thaw in the Cold War, and the growing environmental concern. 
He recommends that in order to achieve a reasonable success at the Law 
of the Sea Confererice, one should try to eliminate all issues that are not 
necessarily and directly related to the law of the sea. In addition, several 
problems should be left to regional settlements. Prof. K. G. Nweihed (pp. 
17-28) shows that with regard to the extension of state ‘urisdiction in 
terms of the living resources of the sea, new blocs, which do not necessarily 
fit within the contexts of already established political blocs, have in fact 
been formed. He maintains that if the Conference fails to produce a 
satisfactory deal, the new economic or patrimonial zone will probably 
spread among nations in the form of custom. The third article in this part 
by Ambassador A. Aguilar deals with some of the crucial issues concerning a 
future deep seabed regime (pp. 43-51). He stresses the need to base 
all work on the subject on the “Declaration of Principles Governing the 
Seabed . . .” adopted by the General Assembly in 1970, particularly on the 
concept that the area and its resources are the common heritage of man- 
kind; the need to determine the limits of the area and to establish a power- 
ful authority (in which each state has one vote) that would deal with 
this area: and the need to prevent commercial exploration before an agree- 
ment on the regime of the area is reached. He also views favorably the 
U.S. proposal on the early entry into force of some of the provisions of 
the treaty which may eventually be concluded. 

The second part deals with technology and its transfer (articles by S. J. 
Patel, pp. 55-71, Ch. Weiss, pp. 81-85, N. Marshall, pp. 99-102) with a 
case study of how assistance programs are actually working in the Indian 
Ocean (I. J. Silva, pp. 113-24). 

Several regimes of special situations are studied in part 3. This part 
comprises a comprehensive and original analysis of “Islands: Normal and 
Special Circumstances” by R. D. Hodgson (pp. 137-99). The author starts 
by examining the geographical characteristics of different islands and their 
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political status, and then analyzes various aspects of their legal regime in 
the law of the sea context. He studies the difference between naturally 
formed islands and others, the territorial sea of islands, islands and the 
straight baseline system, the problem of archipelagos and atolls, islands 
and bays, and islands and territorial sea boundaries between opposite and 
adjacent states. The study of these questions concerning the relations be- 
tween islands and the territorial sea is followed by a similar examination 
of islands and the continental shelf and the seabed. In addition to a 
comprehensive study of the lex lata, the article contains stimulating sug- 
gestions de lege ferenda, based upon a classification of islands according to 
size, relative importance, and occupation (both human and political). 

The regime of semienclosed seas is examined by Lewis Alexander (pp. 
201-15). He indicates “the potential threat of treating major bodies of 
coastal water as somehow different in status from the world ocean—a 
situation which could in time result in denying international community 
rights within some of the most important maritime areas of the world” 
(p. 201). He proposes a definition of the term “semienclosed sea” and 
examines what types of special regimes might be set up for such water 
bodies in the sphere of seabed exploration, fishing, navigation, scientific 
research, and pollution control and abatement. He concludes with some 
remarks de lege ferenda aiming at assuring regional cooperation without 
impeding the rights of the international community (unfortunately note 6 
of this article has been omitted). 

Superports are examined in a paper by Allan Hirsch (pp. 217-22). He 
deals mainly with the environmental problem involved and with the effects 
of the Deepwater Port Facilities Act of 1973. The learned article by A. W. 
Koers on “Artificial Islands in the North Sea” (pp. 223-31) is concerned 
with important legal questions which in fact concern all artificial islands: 
is it permitted to construct artificial islands (and for what purposes) in 
the territorial sea, on the continental shelf, on the high seasP Which state 
has jurisdiction over such structures? Do artificial islands have a territorial 
seaP 

Part four deals with some aspects of intensive ocean utilization. Charles 
C. Bates and Paul Yost examine “where trends the flow of merchant-ships?” 
(pp. 249-76). They describe and comment upon the types and sizes of 
ships in use, preferred routes and ports, frequency and nature of casualties, 
and measures against marine pollution by ships. The problems faced by 
the marine insurance industry are discussed by George W. Handley (pp. 
285-92): the financial problem deriving from the greater concentrations of 
risk, the legal problem involved in the new marine pollution liability 
legislation, and the physical problem—the difficulties of evaluation of risk 
due to the quickly changing pattern of ship design and size. 

John P. Albers (pp. 293-304) gives an overall picture of the reserves of 
known offshore oil and gas reserves, and discusses the nature of petroleum 
operations (exploration, production, transportation, and storage) and their 
relation to other uses of the seabed. 
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The fifth and last part of the book deals with the scientific aspect of 
ocean pollution. It comprises learned articles by John A. Knauss (“Ocean © 
Pollution: Status and Prognostication,” pp. 313-28). Branko Sambrailo 
(“Preservation of Marine Environment with Special Reference to the 
Mediterranean and Adriatic Seas,” pp. 333-41), and Bernard H. Oxman 
(“Ocean Pollution: What Can the Law of the Sea Conference Do?” pp. 
343-46), 

The volume winds up with an address by Senator Edmund S. Muskie 
(pp. 357-64). The Senator expresses his conviction that “international ac- 
commodation is possible in the ccean” (p. 358) and anticipates “a continu- 
` ing and permanent Jaw of the sea conference” (p. 359). Until an inter- 
national regime is agreed upon, the United States should “adopt en- 
lightened interim policies that on the one hand are responsive to the needs 
of the American people, and on the other hand will not prejudice the 
future conclusion of international agreements” (p. 360), e.g., in the sphere 
of fisheries. 

One of the merits of the book is its diversity: many different problems 
of the law of the sea have been dealt with, from both the theoretical and 
practical angles. The authors display great knowledge and understanding 
of facts and law, technology, and politics, and their recommendations will 
certainly be helpful in the formulation of policies at the Law of the Sea 
Conference. The title of the volume may be somewhat misleading. It 
does not really deal with the emerging regime of the oceans, but rather 
with selected problems which should be solved in the future regime. Al- 
though the volume was primarily prepared in view of the present Law of 
the Sea Conference, the value of many of the analyses and proposals goes 
far beyond that Conference. 

Rura LarworTs 


Law of the Sea: Caracas and Beyond. Edited by Francis T. Christy, Jr., 
Thomas A. Clingan, Jr., John King Gamble, Jr., H. Gary Knight, and 
Edward Miles. Cambridge Mass.: Ballinger Publishing Co., 1975. 
Pp. xix, xx, 422. 

This collection includes the discussion at and the papers presented to 
the Ninth Annual Conference of the Law of the Sea Institute which was 
held in January 1975. 

Part I consists of a report on the the negotiations at the Caracas Con- 
ference of 1974 by John Norton Moore, United States, S. 5. Warioba, 
Tanzania, and Paul Lapointe of Canada. This is followed by a paper in 
which Edward Miles gives a long, articulate, and pessimistic view of the 
conference diplomacy at Caracas and expresses the likelihood that the 
Third UN Conference on the Law of the Sea will be overtaken by events, 
and thus another chance to build world order wisely will be missed. A 
paper by Roy Lee of the UN Secretariat treats very soundly the issues 
relating to the machinery for seabed mining, including the national in- 
terests to be reconciled and the requirements of efficient exploitation with 
financial viability. A substantial part of these proceedings deals with 
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fisheries and examines the role that FAO and regional organizations might 
play after the conclusion of a treaty that would give coastal states exclusive 
or preferential jurisdiction over a 200-mile economic resource zone. A 
paper by the Assistant Director-General (Fisheries), F. E. Popper, is 
followed by shorter presentations by such lawyers as Jon L. Jacobson and 
Shigeru Oda. In addition, shorter articles of information and insight can 
be found in these proceedings by such experienced people as Robert 
Hodgson, the Geographer of the Department of State, “National Maritime 
Limits,” and John Mero, “The Great Nodule Controversy.” 

The Institute ended with a full discussion of the options for the Third 
Law of the Sea Conference after Caracas and before the Geneva 1975 
session which led to a “single negotiating text.” In the proceedings, 
Douglas M. Johnston of Dalhousie University, concludes that a comprehen- 
sive treaty simply cannot be agreed upon by so many states on so many 
issues in such a short time. A successful alternative would be a “parent 
convention,” which “comes into force immediately” upon signature, with 
no reservations, that would elucidate the guiding principles for a new Law 
of the Sea, but leave details to “derivative treaties” to be negotiated there- 
after. In view of the fact that this review is being written even while 
the Law of the Sea is again in session in New York and looking forward 
to another session in 1976, the debate over the success or failure of the 
Conference remains lively. In any event, much of the data and many of 
the comments in this book would be just as appropriate to an under- 
standing of the issues today as they were in 1975. . 

GERARD J. MANGONE 


Current Problems of International Law. Essays on U.N. Law and the Law 
of Armed Conflict. Edited by Antonio Cassese. Milan: Dott. A. 
Giuffrè, 1975. Pp. xvii, 375. .9,000. 


Four essays on the “Law of the United Nations” and six on the law of 
armed conflict are collected here by the editor, Professor Cassese of the 
University of Pisa and Director of the Institute of International Law 
“D. Anzilotti.” The first, “Impact of the Characteristics of the Charter Upon 
its Interpretation,’ by Dr. Dan Ciobanu, begins by showing the Charter 
to be in part a mere contract among states, in part more like a constitution, 
and in its entirety much more than any single label can convey. Various 
approaches to Charter interpretation (“Intentions of the Parties,” “Textual” 
and “Teleological” schools) are considered, then patterns of interpretation 
in practice are analysed, setting forth the role in Charter interpretation 
played by the ICJ, ad hoc conferences, the political organs of the United 
Nations, and, ultimately, by each member state. In this connection, Dr. 
Ciobanu strongly feels that membership in the United Nations has not 
deprived states of the power to treat particular actions of the organization 
as ultra vires, and this retained power, while not to be lightly exercised, 
poses a real limit to the possible exuberance of some temporary majority 
in the organization. 
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The analysis of the legal impact of the Charter on nonmember states, 
“La Charte des Nations Unies et les Etats Tiers” by Professor Philippe 
Cahier takes the position that neither Article 2(6) nor any other provision 
of the Charter can have the ‘egal effect of binding nonmembers to rules 
of international law that do not exist independently of the Charter. The 
most interesting discussion focuses on Article 103 and the possibility of a 
conflict between Charter-based obligations and treaty obligations (vis-a-vis 
third states), concluding that until now, fortunately, the situation has not 
arisen. Professor Cahier suggests that the ultimate result of such a con- 
flict would be to require the member state to observe its Charter-based 
obligations and to render appropriate compensation to the nonmember 
state for the violation of the inconsistent undertaking. 

The other two essays in this section are by Professor Frank Newman, 
“The International Bill of Human Rights: Does it Exist?” and Professor 
Charles Lysaght, “The Debate on the International Seabed Authority.” Pro- 
fessor Newman’s conclusion is that “obviously” the International Bill of 
Human Rights “does exist,” and its content is to be found in the Universal 
Declaration of Human Rights and the two Convenants, which, he argues, 
interpret the human rights provisions of the Charter and thus, through 
the Charter, are binding on member states. Professor Lysaght’s clear ex- 
position points out the difficulties of agreement and the legal implications 
of failure to agree on a regime for the seabed in the current Law of the 
Sea negotiations. l 

The essays on the law of armed conflict begin with a spirited defense by 
Professor Bert Röling of the importance of having laws to regulate armed 
conflict, His essay is spiced by wit (“Napoleon said that one could do 
anything with bayonets except sit on them. We have come to the con- 
- clusion that one can do nothing with nuclear weapons, excep: sit on them”) 
and some misinformation (“But only Calley was punished. He was re- 
leased, however, after a couple of years, and according to the news- 
papers he seems to be regarded in the United States rather as a heroic 
victim than as a criminal”).+ His list of six reasons in favor of the laws 
of war despite frequent cases of their being ignored (assuming they are 
in fact ignored) is convincing. | 

Professor Blishchenko (Institute for International Relations, Moscow) 
argues that the UN Charter, properly interpreted, forbids economic coer- 


1 The first sentence is true if only conviction by a tribunal and confinement char- 
acterize punishment. But there are other forms of “punishment,” and the trail of 
trials and blighted careers begins wth Calley but does not in fact end there. As to 
the second sentence, one wonders what newspapers Professor Röling has been reading 
and whether he regards the Northeast and Far West as not part of tke United States. 
Calley was in fact released September 25, 1974, ten days before he would have been 
eligible for parole under his original ten-year sentence of March 21, 1971. When the 
serious constitutional grounds for his release were reversed by an 8-5 decision of the 
Federal Court of Appeals for the Fifth Circuit on September 10, 1975, the parole 
was extended without requiring him to serve out the remaining ten days of close 
confinement. New York Times, Sept. 11, 1975, at 26, col. 3, September 12, 1975, at 
13, col. 1. There is no evidence that the case has been handled in the United States 
with less than conscientious concern for the law. 
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cion and resistance to wars of national liberation, and requires general and 
complete disarmament including the prohibition of nuclear weapons. 

By far the longest essay in this section, by Michel Veuthey (ICRC, 
Geneva), “Les Conflits Armés de Caractére non International et le Droit 
Humanitaire,” reviews the place in the legal order of Article 3 common to 
the four Red Cross Conventions of 1949. After defining its field of applica- 
tion in classical terms, the practice of applying Article 3, or, as in Cyprus 
1955-58 and Northern Ireland today, the practice of applying the terms 
of Article 3 without explicit acknowledgment of the state of armed conflict 
not of an international character, is summarized. Finally, the attempts 
to revise the 1949 Conventions are noted and the ICRC’s 1973 draft Pro- 
tocol paraphrased. 

Carrying the point farther, Frits Kalshoven analyzes some of the key 
provisions of the draft Protocol to Article 3 of the 1949 Red Cross Con- 
ventions coming out of the 1974 Geneva Conference to support his thesis 
that classical international law in fact contains rules that bind states in 
their conflicts not of an international character and that the draft Protocol 
codifies some of those rules and “progressively develops” them; therefore, 
failure to adopt the Protocol cannot relieve states of the basic precepts 
expressed in it. Through an analysis of the practice of states during the 
Spanish Civil War, Professor Cassese comes to an equivalent conclusion 
that ultimately the absence of recognition will not relieve any person or 
party of the obligations of belligerents under the laws of armed conflict 
once the insurgents effectively control some territory, possess an organized 
administration, and have armed forces capable of abiding by those obliga- 
tions. 

The last two essays, by Professor Ronzitti and Dr. Jiří Toman focus on 
so-called wars of national liberation. Professor Ronzitti argues that the 
UN General Assembly Declaration on Friendly Relations? created a new 
rule of international law forbidding states to use force to suppress national 
_ liberation movements and suggests some corollaries to that position. Dr. 
Toman analyzes “La Conception Sovietique des Guerres de Libération 
Nationale” to differentiate various Soviet points of view and arguments. 
It is not surprising that the Soviet approaches condemn Western colonialism 
in terms that avoid classifying in the same way Russian expansion into 
territory not historically part of Greater Russia. 

In sum, this volume contains essays of substantial quality and importance. 


ALFRED P. RUBIN 


A Dangerous Place, The United Nations as a Weapon in World Politics. 
By Abraham Yeselson and Anthony Gaglione. , New York: Grossman 
Publishers, 1974. Pp. x, 240. Index. $8.95. 

The title and argument of this book suit the mood of many people who 
have been turned away from acceptance, if not support, of the United 

Nations by excesses: that have recently been practised there. As a matter 


2G, A. Res. 2625 (XXV), 25 GAOR Supp. 28, at 122, UN Doc. A/8028 (1971). 
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of fact, there is much well-documented analysis in the book, but it suffers 
from questionable premises and misleading conclusions. 

The argument of the authors might be summarized as follows: The main 
pclitical purpose of the United Nations is the settlement of disputes. How- 
ever in practice the Organization has become an arena of combat, with 
each party choosing the organ and the strategy which will give it the most 
of what it wants. Instead of disputes being settled on the basis of Charter 
principles, states seek to achieve their purposes by obtaining favorable 
majority support, using such strategies as “embarrassment,” “status,” “legit- 
inzation,” and “socialization.” Using the United Nations -“as a battle- 
ground ... contributes to the intensity of disputes and diminishes pos- 
sitilities for peace.” The United Nations is, therefore, “a dangerous place” 
bezause it is used and serves as an arena for conflict; for inflaming instead 
of settling disputes between states. 

An important premise of the authors’ case appears to be that the central 
fusction of the United Nations in the maintenance of international peace 
ani security is to achieve the settlement of disputes by a process of im- 
partial third-party decision based on Charter principles. This is an al- 
together too narrow conception of the Charter’s approach to peaceful settle- 
ment. In it, the emphasis is clearly placed on settlement by the parties 
by means of their own choice or procedures recommended to them. Fur- 
thermore, the Charter speaks of disputes and situations, and in UN practice 
the distinction has been blurred and questions brought before the Security 
Council and the General Assembly have been handled on the assumption 
thet the task to be performed is essentially a political one, calling for ac- 
commodation of conflicting views. Unfortunately, under the influence of 
the Cold War and the desire of the Third World for quick satisfaction of 
their claims, excessive importance has been attached to coalition politics 
and bloc voting, neither of which has been conducive to general agreement. 

The authors’ indictment of the United Nations is much more than an 
indictment of this particular organization. They say that it is the nation- 
stale system that is the real villain (p. 209). Any international organiza- 
tion of sovereign states that has as its purpose, or permits, the “socializa- 
tior,” ie., internationalization, of domestic or binational matters is suspect 
since it permits the kind of abuses which inevitably result when national 
states exclusively concerned with their own interests are competing in a 
mu-tinational forum. The authors suggest that organizations engaged in 
economic, social, and technical activities are not so liable to abuse. How- 
evez, recent experience suggests that the evils that they warn us against 
mar well be present also in activities of this kind. If so, it is indeed a 
dangerous world in which we live, and perhaps we must, instead of trying 
to evoid it, face the necessity of living in it. And in doing so, perhaps 
the wisest course is to assume an active and constructive role, seeking to 
make events serve our own purposes, instead of adopting the more cautious 
course of prudent limited involvement. l 
Letanp M. GOODRICH 
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The Gentlemen’s Club. International Control of Drugs and Alcohol. By 
Kettil Bruun, Lynn Pan, and Ingemar Rexed. Chicago and London: 
University of Chicago Press, 1975. Pp. xiv, 338. Index. $12.50. 


The authors criticize the allegedly narrow approach of international © 
organs to the drug problem. They suggest a shift of emphasis from the 
problem of supplies in developing countries to the question of demand in 
industrial countries and even propose an international investigation of the 
“mismanagement” of drug control in the United States. They favor the 
international control of alcohol and the inclusion of drug safety and efficacy 
in a broad international program. Their recommendations include some 
changes in the internal control machinery, but they do not present any 
considerations unknown to international organs. Their data are taken 
from a limited number of documents or from some interviews. They seem 
to overlook the fact that UN documents normally cannot give a comprehen- 
sive review of problems of multidisciplinary dimensions. They do not 
appreciate the limits of international action due to the very nature of inter- 
national organizations. The international organs emphasize the supply 
problem because they can deal with administrative controls required by 
the treaties but cannot deal effectively with demand .the reduction of 
which would require farreaching social reforms that normally do not lend 
themselves to treaty regulation, but are essentially matters for domestic 
action. Alcohol, although addiction producing, is not suitable for the con- 
trols applied to drugs. Drug safety and efficacy are within the province 
of WHO and their inclusion in a broad UN drug program could not yield 
useful results. The authors err in assuming that the treaties require punish- 
ment for possession of drugs for personal use and consequently present an 
“infringement of the code of human rights.” 

The proposed elimination of the International Narcotics Control Board 
would eliminate an organ which annually addresses about 4,000 communi- 
cations to governments, admonishing and sometimes criticizing them and 
occasionally even indicating the possibility of international sanctions. The 
Board often raises politically delicate matters which an organ composed of 
government representatives would avoid. 

The proposed merger of the Board’s secretariat with the Division of 
Narcotic Drugs cannot yield any economies and would affect the Board’s 
secretariat services. Two management services established that the tasks 
of these secretariat units do not overlap and the Board’s secretariat was 
competent, whereas the Division’s staff other than the staff of its Laboratory 
was not satisfactory. In contrast to the Division, the recruitment of the 
Board’s staff is much less subject to the pressures responsible for some of 
the weaknesses of the UN secretariat. No valid reasons are given for the 
proposed abolition of the Division’s Laboratory the work of which, par- 
ticularly its training of experts from developing countries, has found wide 
international acclaim. The recommended integration of the UN Fund 
for Drug Abuse Control into UNDP would lead to an extreme reduction 
of UN means available for international aid in the drug field. 
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The authors overlooked many relevant facts and misunderstand some 
taty provisions. The data which they select cannot possibly lead to 
scme of their conclusions. Their excessive reliance on the interview method 
explains perhaps their own feeling that “lack [of information] has no doubt 
a€ected not only the analysis attempted of the work of international drug 
ccntrol bodies but also the conclusions.” They also express their criticism 
in words that impugn the motives of persons involved in international drug 
ccntrol. | 

ADOLF LANDE 


Nzutralität und Neutralitätspolitik. By Konrad Ginther. Vienna and New 
oy es Verlag, 1975. Pp. x, 168. Bibliography. Index. $28. 
65. 


The topic of this book on neutrality and policy is more correctly in- 
dicated by its subtitle: “Austria’s neutrality between the Swiss model and 
th= Soviet doctrine of coexistence.” Professor Konrad Ginther of the Uni- 
vaæsity of Graz deals here at length with a proposition which he has set 
fo-th in summary form in English elsewhere. He inquires whether official 
Axsirian policy statements may have set in motion a development that 
weuld change Austria’s interpretation of its permanent neutrality. The 
change would be from a complex of definite rights and obligations under 
in-ernational law, contemplating the eventuality of war, to a status calling 
chiefly for an active peacetime policy, directed toward the elimination of 
teasions that may lead to war. Reliance on legally defined rights and 
dities would give way to concern with a merely political obligation. The 
former status is seen as patterned on the Swiss model of armed, permanent 
neitrality, while the latter appears as an adaptation to the Soviet concept 
of neutrality in a system of peaceful coexistence. The touchstone of the 
former is an emphasis on military preparedness for the defense of wartime 
nettral rights and obligations. The mark of the latter is the downgrading 
of national defense in favor of reliance upon a foreign policy envisioned 
as promoting peace, 

Jor evidence of such a trend, the author looks at statements by the 
Avcstrian Government and by successive Austrian Chancellors and Foreign 
Ministers. He subjects them to close analysis of their implications for 
Austria’s permanent neutrality, measuring them against statements of the 
Swiss and Soviet positions. He concludes that in recent years, beginning 
in 1968, there have indeed been indications of a turn away from the pro- 
tective posture of armed preparedness to an activist posture of foreign 
poicy initiatives. The trend he discerns is still inchoate, and the result 
for the present is a state of uncertainty as to what Austria’s permanent 
neutrality really means. He calls for clarification and deliberate choice 
in ull awareness that for Austria the alternative to the Swiss model is, in 
effect, support for the Soviet concept of neutrality as cooperation in peace- 
ful coexistence. 


1%n his review of Taomas O. SCHLESINGER, AUSTRIAN NEUTRALITY IN POSTWAR 
EuLore (1972), in 68 AMER. PoL. Scr. Rev. 881 (1974). 
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Professor Ginther writes as an international lawyer, although his argu- 
ment is concerned with clarification of policy. The theoretical foundation 
of his analysis is the view that the interplay of unilateral determinations 
by national and other decisionmaking organs is a major factor in the shaping 
of international law. In this context he cites Georges Scelle and Alfred 
Verdross, as well as the work of Harold D. Lasswell and Myres S. Mc- 
Dougal and their adherents. Even with these theoretical underpinnings, 
his minute scrutiny of verbal variations in official policy declarations may 
be thought to carry too heavy a burden in supporting by itself the as- 
sumption of a major policy shift; and he is careful to treat the evidence 
so far as suggestive rather than conclusive. 

If there is in fact such a shift in one state, it is not clear in what way 
that would affect the substance of particular rights and duties of other 
neutral or permanently neutralized states. The author does not speculate 
on that. But inasmuch as the shift would weaken the intent or the cap- 
ability of this one state to assert and defend its rights and fulfill its 
duties as a permanent neutral, it may in turn become a factor in impairing 
the will and perhaps the ability of other neutrals to uphold their rights 
and duties in future conflicts. Thus this well-documented case study of 
Austria’s interpretation of its neutral status has some wider implications 
for international law. It serves as a test of one theoretical approach and 
its limitations; and it suggests further thoughts on possible repercussions 
on the international system in which the law of neutrality would operate 
in the future. 

Kurt WOK 


La Politique des Etats Unis en Matière d Aviation Civile Internationale. 
By Jacqueline Dutheil de la Rochére. Paris: Librairie générale de 
droit et de jurisprudence. R. Pichon et R. Durand-Auzias, 1971. Pp. 
363. F.48. 


The author has divided her book into two parts: a historical, chronolog- 
ical analysis of U.S.. “air diplomacy” (as she calls it); and the organ- 
izational structures which are the tool of that “diplomacy.” 

She distinguishes four stages in the history of U.S. international air 
transport policy: one before World War II and three in the period from 
1944 to 1970.1 The turning point was the Chicago Conference, which 
ended the quasi-monopoly of American airlines, and U.S. ambitions for a 
liberally organized network. The three postwar stages extended from the 
unchallenged U.S. domination in aviation and the triumph of bilateralism, 
to an era of difficulties and competition, and the search for a new 
orientation. 

In the prewar period, the airlines as well as the governments negotiated 


1In fact since the energy crisis there has been another one which could be added: 
it has not yet been clearly established in international transport, but for domestic air 
transport, the Bill submitted to Congress in January 1976 to amend the Federal Aviation 
Act of 1958 is certainly a sign of a new trend towards deregulation. This book helps 
clarify the present position. 
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reutes. This procedure ended when the Civil Aeronautics Board assumed 
responsibility for negotiations. The author recalls the positions presented 
az the Chicago Conference and the failure of the multilateral solutions 
proposed by the United States. 

In 1946, the Bermuda agreement was accepted as the absolute law of 
the air and U.S. preeminence was assured through the technological level 
o- its aviation industry. Then problems arose from a paradox: American 
axtlines were confronted with growing competition from European car- 
riers, created through U.S. financial and technical assistance. American 
aircraft manufacturers, however, profited from purchases made by European 
acrlines, 

Mme. de la Rochére concludes the first part, by stressing the key- 
cancepts which dominated the history of U.S. “air diplomacy”: experimen- 
tetion and free competition. l E 

The second part describes the legal bases of air transport in the United 
Szates, the agencies elaborating or applying those rules, and the participants 
ir and procedures of the aviation industry. It is a detailed survey of U.S. 
domestic systems which have received little attention in French air law 
text books, coupled with an analysis and personal comments by the author, 
oi the reasons and bases for the policies adopted by the CAB and the 
cerriers. The U.S. carriers play a highly influential role in negotiations 
w-th the administration or competitors, compared to other countries where 
most airlines are government owned. U.S. domestic principles and - de- 
cisions in turn have an influence on international air transport. 

The author summarizes three new problems facing the aviation industry 
since the ’70’s. They concern the U.S. airlines and government as much 
as other countries and have lezal, economic, and political implications for 
waich policies have to be adopted. They are hijacking, new aircraft, and 
ncn-scheduled competition. The first issue has since been dealt with in 
IGAO. The second concerns the protection of the environment in the case 
of supersonic transport and over-capacity in the case of wide-body jets. 
Fmally the air transport industry has to decide how to cope with charters. 

In a clearly formulated conclusion, the author stresses the link between 
technology and the law in the field of air transport. International com- 
petition and the necessity to adapt U.S. policies to it developed when the 
benefits of that technology, through U.S. aid programs, were made available 
to all. 

On an international level, the government has taken over from the air- 
lires the negotiating task, but in the United States the dialogue between 
ths administration and the airlines is permanent. Consequently the inter- 
national status of U.S. aviation remains under purely American influence, 
probably because of the economic philosophy that private industry and 
free competition set the pace. Factors and influences change too often to 
have a fixed position, but according to the author, aviation policy is a 
coatinuing chapter in U.S. international diplomacy (p. 306). 

Mme. de la Rochére’s book is one of the few by French legal writers to 
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present and understand the U.S. technical, legal, and political concepts of 
domestic and international civil air transportation. 


Nicotas Matreesco MATTE 


Jurisdiction Over Crimes on Board Aircraft. By Sami Shubber. The 
ae Martinus Nijhoff, 1973. Pp. xxii, 369. Appendices. Index. 


Dr. Shubber’s monograph is largely devoted to an extremely painstaking 
and detailed analysis of the Tokyo Convention of 1963 on Offences and 
Certain Other Acts Committed on Board Aircraft, which is in force for 
a large number of states. The Convention seeks not only to lay down the 
basic norms concerning criminal jurisdiction over in-flight crimes, but also 
to regulate such related matters as the rights and duties of the aircraft 
commander and other concerned persons in situations falling short of the 
commission of criminal offenses but possibly endangering the safety of the 
aircraft or good order and discipline on board. Briefly discussed (pp. 
169—88 ) are hijacking and the Hague Convention of 1970 directed against 
that offense. 

The author relies extensively on the many reports and discussions in the 
Legal Committee of ICAO which led to the formulation of the Conventions. 
Unfortunately, some of his views on the meaning of the Tokyo Convention 
and related matters are open to grave objections or tend to be misleading. 
Particularly unconvincing in his position that Article 3.of the Convention 
excludes all juridictions other than that of the the state of registration of 
the aircraft (with a qualified exception of the jurisdiction of the subjacent 
state under Article 4) (pp. 61, 71-73, 84-86), doing away even with such 
a universally accepted basis of jurisdiction as the nationality of the alleged 
offender. Yet Article 3(3) of the Convention states: “This Convention 
does not exclude any criminal jurisdiction exercised in accordance with 
national law.” In his effort to interpret away this paragraph, the author 
resorts to selective use of preparatory work and ignores some authoritative 
views to the contrary, such. as those of R. P. Boyle, head of the U.S. 
delegation to the Tokyo Conference, and R. Pulsifer, a member of the 
delegation, expressed in an article! cited by him in other contexts (see, 
e.g, p. 180 n. 142) and the material presented by them. Also ignored is 
contemporaneous practical construction expressed in national legislation 
implementing the Tokyo Convention, such as the U.S. Act of 1970.? 

Some of the author’s untenable or questionable statements appear to 
stem from insufficient familiarity with the law of treaties. For example, 
the statement that “a signatory to the Tokyo Convention had the right to 
object to the admission of new parties to the Convention” (p. 312) is justi- 
fied neither by any. provision in the Convention nor by anything in the law 

1 R. P. Boyle and R. Pulsifer, The Tokyo Convention on Offenses and Certain Other 


Acts Committed on Board Aircraft, 30 J. or Am L. & Commence 305, 336 (1964). 
2 Act of October 14, 1970, 84 Stat. 921, 49 U.S.C. §1472(i-k) (1970 ed.). 
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of treaties. His view (pp. 324, 325) that a state would autcmatically cease 
to be a party. to the Convention if it ceased to be a member of the United 
Nations and of any specialized agency because only a member of one of 
these organizations may become a party to the Convention is highly ques- 
tionable. 

Despite the unreliability of some of the author’s interpretations, the vast 
amount of information presented in this monograph may be useful for 
reference purposes. The author, further, raises some interesting but rarely 
discussed questions, such as the relation of the Tokyo Convention to diplo- 
matic immunities (pp. 209-12). Appended are the text of the Convention 
and a very long list of cases of hijacking. There is an extensive bibliography. 


O. J. Lassrrzyn 


Atombombenwersuche und Völkerrecht. By Herbert Julius von Arx, Juri- 
stische Fakultät der Universität Basel: Schriftenreihe des Instituts für 
Internationales Recht und Internationale Beziehungen, Heft 21. Basel 
und Stuttgart: Helbing & Lichtenhahn, 1974. Pp. xvii, 201. Sw. Fr. 32. 


The subject of this scholarly monograph reflects the perennial problem 
of the conflict between law and power. A certain licence which character- 
izes the conduct of states experimenting with nuclear weapons has again 
raised the fundamental question involving the essential value of inter- 
national law (cf. p. 197). The book, which looks at nuclear weapon tests 
in the light of that law, begins by reminding the reader of some basic 
physical and biological data of the problem (Part 1). 

Part 2 discusses the lawfulness or unlawfulness of the tests irrespective 
of any: special treaty limitations. The writer concentrates cn those effects 
of nuclear explosions which can damage the legally protected interests of 
nonparticipating states. He shows that the use of nuclear weapons in an 
armed conflict would more often than not lead to the violation of several 
rules embodied in the Hague Regulations (pp. 51-52). Yet the unlawful- 
ness of the employment of the weapon does not mean that its production, 
testing, or possession are equally contrary to law (p. 57). Prohibitions of 
the latter kind follow, as the case might be, from other sources. The 
writer excludes the UN trust territories, the high seas, and the outer space 
as possible areas of tests, irrespective of whether the state concerned is 
party to the relevant treaties (1963 and 1967) or not (pp. 77-79). As to 
the consequences of testing nuclear weapons, the radio-active fallout and 
the contamination it causes are no doubt most serious, but there is also the 
danger of interference with radio communications and radar controls, or 
even of provoking earthquakes. 

In looking for an answer, the writer explores the law governing neigh- 
borly relations (though perhaps his definition of the neighkor state is too 
wide, p. 81), the abuse of right, domestic jurisdiction, the problem of gaps 
in international law, the creation cf new custom, self-defense, self-preserva- 
tion, self-help, or necessity, reprisals, the argument of tu quoque, the con- 
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sent of the injured, and some other considerations. The analysis of the 
various principles, rules, and concepts leads the writer to the conclusion 
that, exceptionally and in some circumstances only, the law relating to self- 
help and action in the state of necessity could justify nuclear testing that 
involves damage for others; but full reparation must always be paid (pp. 
98-100 and 105). 

Much space is devoted to international responsibility resulting from tests 
that are harmful to other states (Part 3) and to the presentation cf claims 
(Part 4). The writer discusses the particular problems of nuclear experi- 
ments against the background of the general law relating to state respon- 
sibility. Part 5 of the book deals with the Moscow Test Ban Treaty of 
1963. It is in relation to responsibility that the Treaty failed to develop 
and clarify the law (pp. 193-94 and 196). There is also a brief analysis of 
the cases of Fukuryu Maru and the transfer of the inhabitants of the Mar- 
shall Islands (pp. 170-74). The primary importance of the Moscow 
Treaty, observes the writer, lay in military and political fields, though its 
favorable effects for the protection of humanity and of future generations 
should not be overlooked. 

The book is a valuable contribution to the legal literature on nuclear 
tests. 

K. SKUBISZEWSEI 


Die Unionsprioritat im Patentrecht. By Reinhard Wieczorek. Cologne, 
Berlin, Bonn, Munich: Carl a Verlag KG, 1975. Pp. xxxviii, 
291. Index. DM 68. 


Patent law is on the eve of its supranational era. The Patent Coopera- 
tion Treaty (PCT, signed 1970) will introduce an international filing facil- 
ity. In Europe, the European Patent Convention I (signed 1972) will 
provide for supranational granting of (national) patents; and under the 
European Patent Convention II (signed 1975) an indivisible European 
patent for the Common Market will be introduced. However, international 
law on patents dates from an earlier day. The Paris Union Convention on 
industrial property of 1883 did not merely provide for equal protection of 
Union citizens in the member states but also, from the beginning, for the 
priority system in its Article 4. For twelve months after the first filing 
in a member state, the inventor may file the same invention in other Union 
states with priority to the date of first filing. Consequently, this application 
enjoys priority over the applications meanwhile in the states concerned, 
and in general the risk of rejection for lack of novelty is reduced consider- 
ably. Furthermore the priority system enables the inventor to disseminate 
his invention and to assess its commercial value for one year before going 
to the expense of filing for international patent protection. The importance 
of these advantages is illustrated by the fact that the number of foreign 
patent filings in the various states relying on the Paris Union priority aver- 
ages from 85 to 90 percent of the total amount of foreign filings. 
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As Dr. Wieczorek’s dissertation indicates, the Union priority principle 
irvolyes much more than that. Ninety years of legal practice concerning 
priority rules have raised many rather technical but nonetheless important 
questions, such as (i) how is the concept of “first filing” under various 
nztional patent laws to be interpreted?; (ii) are the priority rules to be 
applied in the case of entry or denunciation by. a state concerned between 
times of filing? (iii) is a priority claim allowed to a citizen of some state 
w-thin his own state after a foreign first filing? (iv) may the priority right 
be transferred? to non-Union citizens? and (v) what requirements are to 
be met with regard to the identity of the first and subsequent applications 
ard with regard to multiple or partial priorities? ` 

Dr. Wieczorek’s treatment of these and other separate questions cannot 
be reviewed in a brief space. The thoroughness of his book attests to his 
wide reading and acumen. The author describes and generally adheres to 
tke prevailing opinions on the several issues (although “prevailing opinion” 
is a relative term in this context because of the lack of a supranational 
ccurt and the sometimes differing interpretation and application in various 
ccuntries) but not always. Especially when the author submits a “dis- 
senting opinion,” his sharp-witted reasoning compels admiration, even if 
ore is not always convinced by it. And, although the specialist will be 
inéerested in the author’s own opinions, the book is thanks to its thorough- 
ness, completeness, and trustworthiness indispensable for the international 
petents practitioner. 

The question whether in the light of the development towards supra- 
nétional patent law the Union priority system will lose its attractiveness 
hes been put by the author himself. The answer might be affirmative, but 
orly after the new treaties, especially the PCT, have entered into force and 
erjoy the adherence of a substantial number of states and have proved to be 
useful in practice as well. As Dr. Wieczorek prophesizes, the Union pri- 
ority system is sure to celebrate its centenary in 1983 in very good health. 


D. W. F. VERKADE 


Foreign Relations of the United States, 1946, Volume I, General: The 
United Nations. (Dept. of State Pub. No. 8573). Weshington: U.S. 
Govt. Printing Office, 1972. Pp. xiii, 1503. Index. $7.25. 


Foreign Relations of the United States, 1947, Volume I, General: The 
United Nations. (Dept. of State Pub. No. 8674). Washington: U.S. 
Govt. Printing Office, 1973. . Pp. xxiii, 1062. Index. $6.80. 

The first volume of the U.S. Foreign Relations series on the United Na- 
tiens records the U.S. participation in the work of the United Nations dur- 
inz 1946. 

At the first part of the first session of the General Assembly, held in 
Lendon in January 1946, the work of the Preparatory Commission of the 
United Nations was especially helpful concerning organizational matters. 
Tae major nonorganizational item considered at that session related to 
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the maintenance of international peace and security and the international 
control of atomic energy. 

This volume includes documentation covering the steps taken by the 
United States regarding the location of the UN headquarters. In the nego- 
tiations between the United States and the United Nations, many legal 
questions were raised concerning the status to be accorded to the UN site. 
They included: the inviolability of the UN area; a UN system of com- 
=- munications; acquisition of land by the United States for transfer to the 
United Nations; the applicability of U.S. law; and jurisdiction in the UN 
area. On February 11, 1946, the General Assembly voted to establish the 
interim headquarters in New York City. In December 1946, it resolved to 
accept John D, Rockefellers gift of $8,500,000 covering the cost of part of 
the present UN site and conditioned on a gift by the City of New York 
of certain other lands at that site for the permanent UN headquarters. 
In the meantime, UN meetings were held at Hunter College, Lake Success, 
and Flushing Meadows. 

On February 13, 1946, the General Assembly adopted the Convention on 
the Privileges and Immunities of the United Nations, The United States 
had certain reservations concerning that Convention, and in reply to a note 
from the UN Secretary-General concerning the U.S. Government’s position 
on the Convention, the Department of State on July 20, 1946 replied that 
the Convention was under study and added that the International Organ- 
ization Immunities Act of December 29, 1945, as applied to the United 
Nations by Executive Order 9698, of February 19, 1946, extended to the 
United Nations the privileges, exemptions, and immunities provided for in 
the Convention. 

By its resolution of August 8, 1945, the Senate advised and consented 
to U.S. acceptance of the compulsory jurisdiction of the International Court 
of Justice. However, to the reservation regarding “matters which are essen- 
tially within the domestic jurisdiction of the United States,” the words pro- 
posed by Senator Connally “as determined by the United States” were un- 
fortunately added. 

The documents on the U.S. position at the United Nations regarding 
certain problems of organization and procedure relate to election to certain 
UN organs; the voting procedure of the Security Council; the admission 
of states eligible for UN membership; apportionment among members of 
expenses of the regular UN budget; and the relationship of the United 
Nations to nongovernmental organizations and specialized agencies. 

Under Article 13 of the UN Charter, the General Assembly was required 
to make recommendations concerning the development and codification of 
international law. As Chief of the Legal Section, Division of International 
Organization, Department of State, the reviewer initiated steps to imple- 
ment that obligation, and at the second part of the first session in 1946, 
the United States proposed inclusion of the matter on the agenda. Sub- 
sequently, a resolution, introduced by the United States and China and 
‘adopted by the General Assembly, provided for the establishment of a 
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committee to consider the creation of “machinery” (which later became 
the UN International Law Commission) to undertake work in this field. 

Included in documentation on U.S. policy regarding the sstablishment 
of an international trusteeship system under the UN Charter is President 
Truman’s proposal of November 6, 1946 that the Pacific Islends formerly 
under Japanese mandate be placed under a strategic area trusteeship with 
the United States as the administering authority. 

Of interest is documentation on the regulation of armamen:s and collec- 
tive security. The most important issue of U.S. policy was the international 
control of atomic energy. Other issues related to placing armed forces at 
the disposition of the UN Security Council and Soviet drat resolutions 
regarding the presence of armed forces of UN members in the territory of 
countries that were not former enemies. 

There follows documentation on U.S. national security policy, particularly 
with respect to foreign military assistance, threats to national security, co- 
ordination of political and military policy, and acquisition of military bases 
and air transit rights. 

A wide range of economic and related matters concerning U.S. policy 
is covered by documents on foreign and world trade; commercial and tax 
treaties; commodities; oil; foreign financial assistance; the world food short- 
age; as well as on the Bretton Woods agreements (the International Bank 
for Reconstruction and Development and the International Monetary Fund), 
and the UN Relief and Rehabilitation Administration. The volume con- 
cludes with a documentary record on the genesis of the Interaational Ref- 
ugee Organization, U.S. policy on international civil aviation, the establish- 
ment of an International Whaling Commission, and U.S. po-icy with re- 
spect to Antarctica. 

The 1947 volume begins with the second regular session of the UN Gen- 
eral Assembly, which convened at New York on September 16, 1947. Docu- 
ments on the inner workings of the U.S. delegation to this session are of 
special interest. Prior to the UN meetings, the U.S. delegation met reg- 
ularly to discuss the current topics, present reports, and make recommenda- 
tions concerning their individual assignments. Except when Secretary of 
State Marshall was present, Ambassador Warren R. Austin presided at those 
meetings. His summary at the end of each of those meetings attests to 
his remarkable logic, astuteness, diplomacy, and ability to hermonize the 
views of the participants. . 

On September 18, 1947, the Soviet Union proposed to the General As- 
sembly a resolution on measures to be taken against war propaganda and 
the inciters of a new war. Referred to as the warmongering -esolution, it 
was superseded by an Australian, Canadian, and French draft which, as 
amended by the United States and adopted by the General Assembly on 
November 3, 1947, condemned “all forms of propaganda, particularly propa- 
gaganda controlled by Governments or their political agencies.” 

The United States felt that in a number of cases the abuse of the rule 
requiring unanimity of the permanent members of the Security Council in 
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nonprocedural decisions prevented the Council from meeting its responsi- 
bility under the Charter for the maintenance of international peace and 
security. To remedy this situation, the United States proposed the estab- 
lishment of an Interim Committee of the General Assembly composed of 
all the UN Members, each member to have one representative. That Com- 
mittee was established by a General Assembly resolution of November 13, 
1947. Known as the “Little Assembly,” it functioned between the regular 
General Assembly sessions. It was charged with broad power to make 
studies and recommendations to the General Assembly on ways to imple- 
ment general principles of international cooperation in political matters 
and maintain peace and security. Also, it was empowered within the scope 
of its function to conduct investigations and appoint commissions of in- 
quiry, and generally to assist the General Assembly on matters referred 
to it. 

This volume includes documents on the Agreement between the United 
Nations and the United States Regarding the Permanent Headquarters of 
the United Nations. It was signed at Lake Success, N.Y. on June 26, 1947, 
and came into force on November 21, 1947. Indicative of the meticulous 
care exercised in the preparation of the U.S. note is a difference of opinion 
between the Department of State and the U.S. delegation. The issue was 
whether the proposed note should state, as preferred by the State Depart- 
ment, that the Headquarters Agreement was “subject to” Public Law 357 
of August 4, 1947, or as preferred by the delegation in deference to the 
UN, “in accordance with” or “in pursuance of” that law. The State De- 
partment’s view prevailed. 

With respect to non-self-governing territories, the documentary record 
of U.S. policy relates to: (i) the transmission of information regarding 
those territories under Article 73 (e) of the UN Charter by the administer- 
ing power to the UN Secretary-General and (ii) international cooperation 
for the advancement of those territories. For this latter purpose, an Agree- 
ment, signed at Washington on October 30, 1946 and sent to the Congress 
on June 2, 1947, established the Caribbean Commission. For the United 
States, this agreement entered into force on August 6, 1948. For the pur- 
pose of advancement of territories in the South Pacific, an Agreement, 
signed by the U.S. Delegate to the South Pacific Conference at Canberra, 
Australia, on February 6, 1947 and sent to the Congress on June 3, 1947, 
established the South Pacific Commission. The agreement entered into 
force for the U.S. on July 29, 1948. Most of the remainder of this volume 
contains continued documentary record of U.S. policy concerning items 
referred to in the 1946 volume. 

Tribute must be paid to the U.S. Government, and particularly the 
Department of State for making public top secret documents, especially in 
such highly sensitive fields as atomic energy and military matters. Praise 
is also due the State Department’s Historical Office for its richness of in- 
sight and objectivity in preparing these documentary volumes. 


Joun Maxros 
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Australian Yearbook of International Law 1970-1973. Edited by R. H. 
Miller. Sydney, Melbourne, Brisbane: Butterworths; Dobbs Ferry: 
Oceana Publications, Inc., 1975. Pp. viii, 175. Index. SA12.50. 


Readers who have been awaiting the appearance of the fifth edition of 
the Australian Yearbook of International Law will be pleased to know that 
it is now available. According to the Preface by its editor, Robert Miller, 
Senior Lecturer in law at Monash University, the publication of this edition 
was beset with difficulties and was delayed for several years until the sup- 
port of the Australian Branch of the International Law Association and 
Oceana Publications, Inc. and the encouragement of various Australian law 
schools and the Departments of the Attorney-General and Foreign Affairs 
of the Australian Government were obtained. In order to update the 
Yearbook as much as possible, it was decided to have this edition cover the 
four-year period 1970-73. 

Other than covering a larger slice of contemporary history, this slim 
volume departs from the editorial pattern set by Mr. Miller’s predecessors 
only in that most of its articles are devoted to a single theme, the inter- 
national protection of human rights. The first three of these articles con- 
cern efforts of successive Australian national administrations to promote 
human rights domestically and abroad. It cannot come as a total surprise 
that the efforts of the Labour Government elected in December 1972 are 
most thoroughly discussed. Two of the articles were written by members 
of the Human Rights Branch of the Attorney-General’s Department. Three 
other articles on the central theme which concern for the most part the 
work of the United Nations do not appear to replace more exhaustive 
treatment of this work readily available in other journals, books, and UN 
publications. 

The subjects of the final two essays fall outside the realm of human 
rights protection, one being the role of investment contracts in developing 
countries, the other being the style of justification for judgments employed 
by judges of the ICJ. The rest, and easily the best, of the Yearbook is 
most precisely described by its subtitle, namely that of “being a survey of 
current problems of public and private international law, with a digest of 
and commentary on Australian practice for the years 1970 to 1973” (or 
1972 or 1974, one is not quite certain which). 

One wishes every success to the editors of the Yearbook and sympathizes 
with the awkward position in which the exigencies of current periodical 
publishing place them. Survival of the Yearbook being their paramount 
concern, it appears that they have not yet addressed themselves to rec- 
onciling their reliance upon official support with the objective of maintain- 
ing a truly global, hominocentric perspective. One expects a contemporary 
journal of international law to be something more than an annotated chron- 
icle of past events, and, when even such a modest undertaking smacks of 
official exegesis, credibility and scholarly prestige are threatened. More so 
than other fields, international law demands an indifference tc the interest 
of current state elites in controlling people and other bases of power 
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through the management of perspectives of authority. In confronting 
this delicate dilemma, the editors of future editions of the Yearbook may 
console’ themselves by noticing how many other editors of nationally 
oriented journals of international law find themselves facing similar prob- 
lems of editorial independence and political identity. 

Those who have not yet had occasion to peruse an edition of the Aus- 
tralian Yearbook ought to do so. Its writing style is both crisp and lean, 
scholarly at least in the sense of being governed by a keen sense of 
discipline, free from cant, excessive rhetoric, and expansive dissertation. 
The Yearbook should be welcomed by most overseas institutional libraries 
for another reason; it brings to the attention of non-Australians some legal 
scholars not yet well known outside their own country. All of these virtues 
will be enhanced if these scholars are encouraged to expand and intensify 
their scholarship. 

EDWARD GORDON 


BRIEFER NOTICES 


Les Détroits en Droit International. By Ruth Lapidoth. (Paris: Edi- 
tions A. Pedone, 1972. pp. 135. Index.) Professor Charles Rousseau, in 
his preface to this study by a former student, suggests that reexamination 
of the international rules concerning straits is timely, inasmuch as a con- 
siderable period has elapsed since they were last looked into (but see 
Whiteman Digest of International Law), and several new controversies or 
potential controversies have arisen (Beagle Channel dispute, Argentina and 
Chile, submitted to arbitration in 1971; Malacca Strait pronouncement, 
whereby in August 1971 and March 1972 Malaysia and Indonesia reserved 
the right to close this body of water which constitutes a principal channel 
for world shipping). 


Disputes over freedom to navigate straits have arisen throughout history, 
perhaps the earliest being the Trojan War described in Homers Iliad. 
Troy's exactions on ships transitting the Bosphorus and Dardanelles to 
reach the Black Sea led to its eventual destruction by Achaean Greeks. 
Denmark’s tolls on ships transitting the Belts and the Sound soured rela- 
tions for a long period with that great commercial confederation of city 
states, the Hansa League, during the Middle Ages and later, and also 
brought Denmark into conflict with other powers. Differences were finally 
settled at the Copenhagen Conference of 1857. One aspect of the Arab- 
Israeli dispute concerns passage through the Gulf of Aqaba and its en- 
trance, the Strait of Tiran. | 


Dr. Lapidoth’s well-organized discussion contains two parts, each with 
five chapters. General rules: (1) definition, (2) delimitation of the ter- 
ritorial sea in straits, (3) freedom of passage, (4) the strait as a theater 
of hostilities, and (5) question of overilights ree: Special cases: (1) 
Tiran (Aqaba), (2) Turkish Straits (Dardanelles and Bosphorus and 1936 
Montreux Convention), (3) Gibraltar (1904 Franco-British Accord, etc.), 
(4) Magellan Strait (1881 Buenos Aires Convention), and (5) Danish 
Straits (1857 Copenhagen Convention). 
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Dr. Lapidoth makes the sound recommendations that straits be “im- 
munized” against acts of war (p. 53) and that, since there is a current 
tendency among states to extend the limits of the territorial sea, considera- 
tion should be given in particular to the question of survol (overflight), 
which does not exist over the territorial sea. The interest of freedom of 
aerial navigation and that of national security should be resolved in such a 
way as to give as much latitude as possible to the former (p. 56). The 
same consideration also applies in connection with surface shipping threat- 
ened by extensions of the territorial sea or by exploration and exploitation 
of the riches of the continental shelf (p. 118). 


The author disagrees with H. A. Smith’s pronouncement that: “Each of 
these (straits) has its own history and characteristics, so that it is really 
impossible to find the common rnaterial necessary for a valid generaliza- 
tion” (Great Britain and the Law of Nations, 1935). She believes that: 
“there is no doubt that international public law has established a general 
juridical regime for straits” (p. 115, developed in pp. 115-19). “The funda- 
mental rule concerning straits is that of liberty of passage” (p. 116). This 
study, along with L. J. Bouchez’s The Regime of Bays in International Law, 
should be of considerable help as a reference to the international negotiators 
_and experts coping with harmonization of rules on the territorial sea and on 
exploitation of the seabed and subsoil. It seems absolutely clear that, 
whatever rules come to be recognized as the international law of the sea 
develops, a vital consideration will continue to be maximum freedom of 
passage in the interest of international trade. 

CHARLES B. SELAK, JR. 


The United States and the United Nations Treaty on Racial Discrimina- 
tion. A Report for the Panel on International Human Rights Law and Its 
Implementation. By Nathaniel L. Nathanson and Egon Schwelb. ASIL 
Studies in Transnational Legal Policy No. 9. (St. Paul: West Publishing 
Co., 1975. Pp. vii, 94. $3.) On December 21, 1965, the Unitec Nations In- 
ternational Convention on the Elimination of All Forms of Racial Discrimi- 
nation was unanimously adopted by the General Assembly of the United Na- 
tions. On September 28, 1966, the Permanent Representative of the United 
States to the United Nations appended this signature to the Convention. 
Messrs. Nathanson and Schwelb quite rightly assert: 


The signature of a treaty is not a legally irrelevant act. When a state 
has signed a treaty, it is obliged to refrain from acts which would 
defeat the object and purpose of the treaty until it makes its intention 
clear not to become a party to it (p. 2). 


This relatively innocuous proposition, based. on Article 18 of the Vienna 
Convention on the Law of Treaties, was a considerable basis for U.S. resist- 
ance to the very notion of signing the Convention after its unanimous adop- 
tion. Moreover, it should not be surprising to learn that the two U.S. 
citizens who in fact drafted the Convention in the UN Subcommission on 
Prevention of Discrimination and Protection of Minorities met with con- 
siderable opposition from certain quarters in the State Department and 
Justice Department on the very. issue of a UN Convention dealing with 
race. Indeed, it took considerable effort to persuade the Executive Branch 
that a refusal to sign the Convention was tantamount to bad faith. 


1 The substance of the argumentation made to the White House urging the necessity 
of a U.S. signature to the Race Convention appears in Ferguson, United Nations Con- - 
vention Against Racial Discrimination: Civil Rights by Treaty, 1 Law m TRANSITION 
61 (1964). 
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The ambivalence of the United States toward the Race Convention in 
particular and Human Rights Conventions in general is best exemplified in 
the Bricker Amendment debates. There was considerable evidence then, 
as there is now, that resistance to U.S. ratification of Human Rights Con- 
ventions lay precisely in the fear that such conventions might touch upon - 
and concern the condition of blacks in the United States.? The decision of 
the California Court of Appeals in the Sei Fujii case è seemed ample basis 
for that fear. 


Given the political fear that fueled the debates on the Bricker Amend- 
' ment, this Report of the ASIL Panel on International Human Rights Law 
and Its Implementation is most valuable and welcome as a thorough anal- 
ysis of both the problems of “The International Obligations of Parties to 
the Convention” (by Professor Schwelb) and the “Convention Obligations 
Compared With the Constitutional and Statutory Law of the United States” 
(Professor Nathanson). To the extent that the U.S. position regarding 
the Race Convention rests upon the merits of the international and con- 
stitutional law issues raised by the Convention, the Nathanson-Schwelb 
analysis is unimpeachable. The fact is, however, that in this field issues 
of political will often masquerade as issues of legality, under international 
law and under the Constitution.« The Nathanson-Schwelb report is a 
major contribution to the effort to separate issues of “legality” from issues 
of “will.” And, on the issue of legality, it is a brilliant riposte to the posi- 
tion of those who consistently confuse the two. 

C. CLYDE FERGUSON, JR. 


Sovereign Equality Among States: The History of an Idea. By Robert A. 
Klein. (Toronto and Buffalo: University of Toronto Press, 1974. Pp. xix, 
198. Bibliography. Index. $10.00.) A person reaching political conscious- 
ness today might assume that the sovereign equality of states is a self- 
evident verity. Klein’s little book helps its reader to reflect critically upon 
the assumption that state equality is an eternal principle. His work reminds 
us how recently the concept attained general acceptance and, if a re- 
minder is necessary, how equivocally it serves our world as an ordering 
axiom. Here the diplomatic uses of this idea are traced frora the nine- 
teenth century to the present. Klein finds its seedbed in the Americas and 
its formative expression in the Hague Conference of 1907. 


The book builds upon the power of ideas. “Jf it is true that the most 
basic changės in international relations are changes in the minds of men,” - 
writes Louis J. Halle in his Foreword, “then the rise to supremacy of the 
concept of sovereign equality is the most important development of modern 
times.” Klein acknowledges this concept’s utility in combatting hegemonic 


2 See, e.g., Remarks, Sen. Bricker (Rep. Ohio): 
There are two reasons, Mr. Chairman, why Senate Joint Resolution has attracted 
such widespread support. The American people want to make certain that no 
treaty or executive agreement will be effective to deny or abridge their funda- 
mental rights. Also, they do not want their basic rights to be supervised or con- 
trolled by international agencies over which they have no control. 


Hearings on S.J.1 and 43 Before the Subcomm. of the Senate Comm. on the Judiciary, 
83d. Cong., lst Sess., 1 et seq. (1953). 

8 217 P.2d. 481 (Cal. Dist. Ct. App. 1950), aff'd. other grounds 38 Cal. 2d 718, 242 
P.2d 617 (Cal. 1952). 

4 Regarding UN Covenants on Human Rights, see, e.g., Ferguson, United Nations 
Human Rights Covenants: Problems of Ratification and Implementation, 62, ASIL Proc. 
83 (1968). 
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pretensions. He does not attempt to type or analyze the situations that 
excite its advocates. Equality of subjects before the law, one-nation-one- 
vote within intergovernmental assemblies, the fear of intervention from 
abroad, and the equal worth of cultures (regardless of the respective 
numbers acculturated) imply. different bases for the claim that one’s state 
deserves equal treatment. 


The primacy of the great powers serves as a counterpoint to the theme 
of sovereign equality. Klein concludes that. great-power primacy affords 
“a more plausible interim artifice for reducing matters concerning inter- 
national order to . . . manageable proportions” (p. 167). This conclusion 
stimulates many unanswered questions, among them the following: Interim 
until what, when, and by which mode of transitionP Manageable by. whom, 
in whose interests, and by what means of accountability? Moreover, the 
author's specific image of great-power primacy remains unclear. History 
and the human imagination suggest more than one pattern. Having faulted 
sovereign equality, the book advances “no effective alternative . . . to uni- 
lateral action” justified by greet-power primacy (p. 159). But by ad- 
dressing a difficult and important problem, it should encourage further 
significant investigation. 

James P. SEWELL 


Die Schiedsgerichtsbarkeit nach dem Weltbanktibereinkommen fiir In- 
vestitionsstreitigkeiten unter besonderer Beriicksichtigung der Rechtslage 
bezüglich der Bundesrepublik Deutschland. By Jörg Pirrung. Vol. 29 of 
Schriften zum Prozessrecht. (Berlin: Duncker & Humblot. 1972. Pp. iv, 
272. IDM 58.) The author introduced the Convention of the International 
Centre for Settlement of Investment Disputes (ICSID) to the German 
public. His book has become a classic in the Federal Republic of Ger- 
many because of its careful analysis of that Convention. Nevertheless, I 
should like to record my disagreement with some of the views advanced by 
the author. Like a commentary by the ICSID itself (quoted by the author 
at p. 151, n. 24) I see no reason why Article 42 should not authorize the 
parties to agree that the tribunal shall apply imternational law to the ex- 
clusion of all other law. Such a reference to international law would also 
include by implication the general principles of law, the latter forming 
part of international law. Thus, the system of law referred to would offer 
to the arbitrators an adequate basis for their decision. Yet, according to 
Pirrung (p. 152) the reference to international law in Article 42, para- 
graph 1, of the Convention should be understood as merely laying down 
certain limits to the application of the law of the host state. Pirrung states 
that he is unable to establish whether the Investment Promotion and Pro- 
‘tection Treaties concluded by the Federal Republic of Germany with 
many developing states constitute leges speciales in respect to the ICSID 
Convention. Many of these states likewise adhere to the Convention. 
Pirrung seeks to solve the problem by reference to the lex posterior rule. 
When he wrote his book this rule favored the appplication of the ICSID 
Convention. However, several such treaties have been concluded by the 
Federal Republic of Germany after its adherence to the Convention. 
Thus, reliance on the lex posterior rule would lead to the treatment of 
similar facts in a dissimilar manner. I frankly would consider the ICSID 
Convention to constitute a lex specialis. The dispute settlement procedures 
of the. Investment Promotion and Protection Treaties should apply only in- 
sofar as the host state is unable or unwilling to comply with the obligations 
assumed pursuant to the ICSID Convention. 
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In the vain hope of rendering the ICSID Convention more attractive to 
Latin American states, the Convention has omitted any reference to the 
possibility that the home state of the investor may become subrogated to 
the latter in case the investor has been compensated by an insurance 
scheme against nonpolitical risks offered by that state. According to 
Pirrung such subrogation could only be effected indirectly. The original 
investor should be allowed to continue the case, but would have to hand — 
over the proceeds to the insurer. Pirrung doubts whether this detour would 
be acceptable to the host state. He therefore suggests that such cases 
should be continued in this manner only if the host state agrees. I could 
share this view provided that such agreement once made could not be 
repudiated at any later stage. Obviously investment insurance schemes 
would then require the acceptance of such a subrogation clause as one of 
the conditions for granting their coverage. 

IGNAZ SEIDL~-HOHENVELDERN 


Investment Contracts and Arbitration. The World Bank Convention on 
the Settlement of Investment Disputes. By Joy Cherian. (Leiden: A. W. 
Sijthof. 1975. Pp. 198. Gld. 38.) The author summarizes and com- 
ments on the procedural rules to be applied by arbitral tribunals estab- 
lished under the auspices of the American Arbitration Association, the 
Inter-American Commercial Arbitration Commission and the International 
Chamber of Commerce. None of these rules provides a fully satisfactory 
solution for cases where the parties to the arbitration have not agreed on 
the applicable law. It is one of the advantages of the ICSID Convention 
that, pursuant to its Article 42, in the absence of such agreement the 
tribunal shall apply the law of the host state and such rules of international 
law as may be applicable. The author quotes the drafting history of this 
rule in support of his view that in case of conflict such applicable rules of 
international law shall prevail over the law of the host state. The author 
hopes that the prohibition of non liquet in Article 42, paragraph 2, of the 
ICSID Convention will contribute to the progressive development of rel- 
evant rules of international law. However, the outcome may be different. 
The tribunal could just as well reject any claim based on novel ideas. The 
tribunal might even concede that existing rules are not suitable for coping 
adequately with the problem. Yet, if the tribunal rejects the claim on the 
basis of existing rules, such judgment would not constitute a non liquet. 
The author illustrates his arguments by reference to hypothetical cases 
which are less convincing than his arguments as such. l 

IGNAZ SEML-HOHENVELDERN 


The League of Arab States and Regional Disputes. A Study of Middle 
East Conflicts. By Hussein A. Hassouna. (Dobbs Ferry: Oceana Publica- 
tions, Inc.; Leiden: A. W. Sijthoff, 1975. Pp. xxi, 512. Index. $25.00.) 
: This volume contributes substantially to knowledge of the post-World War 
II history of the Arab world through case studies of the participation of 
the League of Arab States in efforts to resolve most of the significant inter- 
national disputes and situations involving Arab states or other Arab polit- 
ical entities during this period. It also provides information and analysis 
on this regional organization. The author, an Egyptian diplomat, was able 
to use Arab League archives not previously accesible to scholars. 


The study is divided into three main parts, the first of which describes 
the historical background of the League of Arab States, its structure and 
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organization, its associated collective security system, and its relations to 
omer organizations. 


The second and largest part consists of case studies of the disputes and 
situations in the handling of which the League participated. The cases 
ara described comprehensively, but concisely, regardless of the extent of 
League participation in a particular case or the success or failure of its 
efbrts. The cases treated include those involving Yemen in 1948, 1962, 
and 1972; Jordan and the West Bank in 1950; the Egyptian-Sudan dispute 
of 1958 and the Lebanese case of the same year; the Iraq-Kuwait dispute, - 
the dispute between France and Tunisia, and the Syrian withdrawal from 
the: United Arab Republic, all in 1961; the Algerian-Moroccan dispute of 
1983, and, of course, the Arab-Israeli conflict. 


The third major subdivision is an evaluation of the structure and func- 
tioning of the Arab League in dealing with regional disputes; its pro- 
cecures, modes of peacefu! settlement, collective security function, and the 
rola of the Secretary-General. In addition, the author analyzes various 
prcblems and issues as they arose in the course of the study. The final 
section of the chapter on Pelestine is a legal analysis of the League’s policy 
anc course of action. The volume concludes with discussions of possible 
corstitutional revisions and of the future of the organization with emphasis 
upen its potential for increasing Arab solidarity. 

Joun W, HALDERMAN 


Derecho Internacional Económico. By Francisco Orrego Vicuña. (Vol. 
I: £mérica Latina y la Cláusula de la Nación Más Favorecida. Vol. I: Las 
Nuevas Estructuras del Comercio Internacional.) (México: Fondo de Cul- 
tura Económica, 1974. Pp.: Vol. I, 270, Index; Vol. II, 391. Index.) The 
soucces of international law being what they are, it is legitimate and even 
natairal for anyone having the correct credentials to do what he can to 
shade that law according to his own lights. With support from the Car- 
nege Endowment Dr. Orrego, Professor of international law at the Uni- 
versity of Chile, and a group of Latin American colleagues undertook to 
stucy the legal norms of international commerce. 


The first stage of the. work focussed on the most-favored-ration clause, 
“as deing the classic principle whick has governed international commercial 
rela-ions” (editors preface, at 7), with a view to determining whether, 
in practice, the clause has fostered and protected the interests of develop- 
ing nations in general, and of Latin American countries in particular. The 
answer, which occupies the 270 pages of Volume J, is predictably enough 
that it has not. | 


Tae question then becomes (and this was the second stage of the study 
group's work, with results set out in Volume IT) whether there are principles, 
forms, and techniques available for constructing a juridical framework to 
govern international commerce, which will, in light of Latin American 
experience, give promise of fostering and protecting the interests of the 
regian. To this the answer is necessarily less precise, more diffuse, and 
more dependent on the risky business of prediction. But the study group 
and its leader never believed they could do more than that, and the 
objeztive is achieved if the effort as provoked thought on the subject and 
initicted “a dialogue which may contribute to finding new criteria, which 
will >pen the way to strengthening the international community, and based 
upor. the principles of law, justice, and mutual respect” (p. 9.) 


Tke essays in the first volume are, then, what the dramaturgists call the 
argument, designed chiefly to set the stage for what follows. Those in the 
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second may be regarded as the manifesto of Latin American jurists: they 
include analyses of alternatives to the most-favored-nation clause as the 
root principle of international trade; studies of existing conventions with 
respect to supply and price of coffee, wheat, sugar, cotton, cocoa, wool, 
rubber, and bananas; a study of OPEC; proposals for control of multi- 
national corporations; and a strategic commercial juridical blueprint for the 
developing nations. If for the developing nations this is indeed a mani- 
festo, for the major commercial nations it at least answers Job’s entreaty 
by furnishing a copy of the indictment. 

M. T. DUNGAN 


East-West Business Transactions. Edited by Robert Starr. (New York, 
Washington and London: Praeger Publishers, 1974. Pp. xv, 573. Index. 
$32.50.) This book covers the domestic laws and organizations which in- 
fluence East-West trade in more than a dozen countries and trading blocs. 
Ably. edited by Robert Starr, and with contributions by. Starr and some of 
the worlďs most influential lawyers, professors, and government officials 
in this area of study, the book seeks to remedy in part the “remarkable 
paucity. of legal materials available on the subject” (p. xiii). It states that 
its primary objectives are to be “of assistance to those concerned with the 
legal aspects of East-West trade” and to offer “guidance for further study and 
research” (p. xiii). The book clearly achieves more than these modest goals. 


Parts I and II contain articles on regulation of East-West trade by 
market-economy countries and state-planned economies, respectively, and 
provides the reader with a basic grasp of the practices and organization of 
the two types of systems. Part III analyzes current practice in East-West 
transactions on contracts, protection of industrial property rights, coopera- 
tion agreements, joint ventures, and settlement of disputes by arbitration. 


While all of the contributions are of high quality, I found some to be of 
particular interest. Professor Grzybowski’s paper on COMECON examines the 
development of that body as a force and provides considerable insight into 
the functioning of state-planned economies. Professor Kiralfy’s paper on 
The Union of Soviet Socialist Republics examines even more closely the 
organizational structure of planning in the Soviet Union. Equally strong 
is the Chapter by Howard Holtzmann on the “Settlement of Disputes: The 
Role of Arbitration in East-West Trade,” which discusses current practice 
and future prospects of arbitration in East-West business transactions. 
Overall, the real strength of the book lies in the variety. of philosophical 
approaches and perspectives it offers to the reader. The range of insights 
provided by the contributors’ widely differing backgrounds makes this book 
ae reading, in my opinion, for all practitioners of international 
aw. : 

R. Dan WEBSTER 


Foreign Investments in Yugoslavia: Legal, Fiscal, Economic and Ac- 
counting Aspects. By U.E.C. Main Committee for Economic, Financial 
and Social Research, Union Européenne des Experts Comptables Econo- 
miques et Financiers. ( Düsseldorf: IdW-Verlag GmbH, 1975. Pp. 104.) 
Despite its sweeping title, this book is not a comprehensive ‘treatise on 
“foreign investments in Yugoslavia,” nor does it cover many of the “legal, 
fiscal, economic and accounting aspects” of such investments; and it is 
certainly not comparable to the volumes on foreign enterprise sponsored by 
the American Society of International Law. It does, however, contain 
what is probably the best available English language explanation of the 
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typical Yugoslav balance sheet and operating statement (which are only 
superficially similar to their American counterparts). Since the com- 
munications gap concerning accounting principles is perhaps the greatest 
single obstacle to successful foreign investments in Yugoslavia, this part of 
the book is by itself enough to justify its existence. 


This book is a partially updated and expanded translation of a Serbo- 
Croatian booklet published by the same authors in 1970. Unfortunately, 
some of the original text concerning certain subjects has been preserved 
while discussions of the same subjects elsewhere in the book have been 
revised to incorporate changes wrought by laws enacted since 1970. 


The volume contains a number of doubtful assertions concerning legal 
questions, probably because of the absence of legal experts from the panel 
of authors. Fortunately, most of the book’s out-of-date and otherwise 
questionable statements concerning legal matters are not of critical im- 
portance, but it should not be used as a legal manual. One erroneous 
statement does deserve correction. At two places (pp. 45 and 91) the 
book suggests that a Yugoslav commercial bank may guarantee a foreign 
investor that the bank will make available (in exchange for the counter- 
value in dinars) whatever amount of foreign exchange is necessary to remit 
profits and repatriate the foreigner’s invested capital, if the joint venture 
fails to eam enough foreign exchange under the various quotas and 
allowances provided by the Yugoslav regulations. On the contrary, such 
“guarantees” have not been permitted since July 1972. 


Notwithstanding these shortcomings and its slim girth, Foreign Invest- 
ments in Yugoslavia should be a valuable tool for businessmen, lawyers, 
accountants, and other students of the Yugoslav economic: system. 


James C. CONNER 


Žastrzezemoa, do Traktatów Wielostronnych (Reservaticns to Multi- 
lateral Treaties). By Renata Szaiarz. (Warsaw: Państwowe Wydawnictwo 
Naukowe, 1974. Pp. 284. Index. 21.36.00.) This doctoral cissertation on 
a subject discussed widely in the international literature merits attention as 
a contribution from Poland, although it is of little significarce otherwise. 
Its strong point is in the historical introduction to the most recent phase 
of the development of the law of treaties under the regime of the United 
Nations. The book is well organized, in four parts and ten chapters start- 
ing with a General Part, followed by Part II dealing with the making of 
reservations, the process of making the reservations final (Part HI), and 
ending with a chapter on revecation of reservations. The author has 
chosen a somewhat conventional and purely legalistic approach. 


The author states four reasons for the innovations in the Treaty on 
Treaties as regards reservations, among them structural changes in the 
international community (the theory of the three camps) (p. 68). How- 
ever, in describing various tendencies among the participants in the Vienna 
Conference which drafted the text of the Convention, she discovers that the 
proponents of the new rules included the United States, most of the Latin 
American states, socialist states, and some others, a somewhat puzzling 
statement in view of the earlier findings (p. 143). She also reports that 
the United States consistently sided with the socialist delegations in the 
course of the Conference, contributing significantly to the adoption of the 
present system. Furthermore, she points out that, although the Soviet 
delegation considered the ICJ’s Opinion in the Reservations to che Genocide 
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Convention case an improper involvement of the Court in matters which 
were outside its jurisdiction, the Polish delegation considered it an im- 
portant element in the development of new rules of international law 
(p. 166). In final analysis there is little support for the initial statement 
of the author that new rules concerning reservations have anything to do 
with the new shape of the international community, which is one of those 
ritual genuflections at the shrine of the dogma of the progressive role of the 
socialist camp in the development of international law. 


KAZIMIERZ GRZYBOWSKI 


Tax Incentives for U.S. Exports. By Robert Feinschreiber. (Dobbs 
Ferry: Oceana Publications, Inc., 1975. Pp. iii, 385. Index. $22.50.) The 
author is an attorney who has published frequently in his field, the taxation 
of American international enterprise. In this book he explains and com- 
pares two export incentive vehicles, the Western Hemisphere Trade Cor- 
poration (WHTC) and the Domestic Intemational Sales Corporation 
(DISC), which may qualify for preferential federal income taxation. The 
author might well have covered much more under his broad title; but he 
does accomplish the difficult task of thoroughly discussing these two in- 
centive provisions in the practical, nontechnical language of a financial 
executive. The text is supplemented by an exhaustive appendix (three 
times as many pages) which reprints, verbatim, virtually every ruling 
and regulation under the WHTC and DISC provisions. 


The author’s candid observations and mild preference for the DISC 
incentive appear to be based on his own practical business experience. 
This experience, the directness of the author's style, and the particularly 
complete appendix make this work a useful handbook on the WHTC and 
DISC provisions, with special value to readers not steeped in the technical 
intracacies of the Internal Revenue Code. Since modification or elimina- 
tion of both incentives has been proposed by influential members of Con- 
gress, this book should prove useful to the many politicians, scholars, and 
businessmen who will be examining the relationship between taxation of 
profits and export trade when Congress once again takes up federal tax 
reform. 

WittiamM E. E:woop 


Die Wiederaufnahme des Strafverfahrens im deutschen und ausländ- 
ischen Recht. Edited by. Hans-Heinrich Jescheck and Jürgen Meyer. 
(Bonn: Ludwig Röhrscheid Verlag, 1974. Pp. 870.) This book deals 
with the review of final judgments that are not subject to appeal (post- 
conviction remedies). It is a collective study done within the framework 
of the Max Planck Institute for Foreign and International Criminal Law 
(Freiburg im Breisgau, Federal Republic of Germany). It is composed 
of sixteen chapters, each devoted to the laws of one state: Federal Republic 
of Germany, German Democratic Republic, Egypt, Belgium, Denmark, 
England and Wales, France, Italy, Japan, the Netherlands, Austria, Poland, 
Portugal, Switzerland, the U.S.S.R., the United States. Professor Theo 
Vogler analyzes in a separate chapter the review in cases of violations of 
the European Convention for the Protection of Human Rights and Funda- 
mental Freedoms. The final chapter by Jiirgen Meyer compares the pro- 
visions and practices in the national systems of law examined. Each of the 
national chapters considers the general concept of review, its place within 
procedural rules on remedies, grounds for review, procedure of review, par- 
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ticipation and stand of defense attorney in review procedure, special prin- 
ciples of procedure (e.g, oral and public procedure), rules of evidence, 
remedies against review decisions, cases in practice, and reform problems. 


While there is another important book in German in this field, namely 
Fehlerquellen im Strafprozess by Karl Peters (3 volumes published in 
1970, 1972, and 1974 respectively), the latter analyzes 1115 review proceed- 
ings in the Federal Republic of Germany but does not describe the laws of 
other states. Thus the book of the Max Planck Institute represents the 
only recent comparative study of the problem. 


It is impossible to comment upon such a variety of national laws in a short 
review. The study covers both reviews by the judiciary and pardon by the 
state authorities. In England and Wales, for example, both the executive 
and judiciary powers, the Home Office and Court of Appeal, have their 
complementary functions in reviews of criminal convictions. Review is in 
certain systems very much like a third instance court procedure; in others 
it completes the last instance or replaces the latter. Reviews may concern 
the conviction and/or the sentence. 


In addition to these principal characteristics the reader will find in this 
comparative study discussion of numerous problems and their rational 
solutions. A systematic presentation allows for easy and interesting read- 
ing. It is a useful source of reference which goes beyond linguistic bar- 
riers (e.g, Arabic, Japanese, Russian, etc.) opening to persons reading 
German access to numerous systems of law. 

L. Kos-RABcEwicz-ZUBKOWSKI 


The Indian Year Book of International Affairs, 1974, Vol. XVII. Edited 
by T. S. Rama Rao. (Madras: Avvai Achukkoodam P. V., 1974. Pp. ‘vii, 
624. Index. Rs. 1800.) The seventeenth volume of The Indian Year Book 
of International Affairs, published under the auspices of the Indian Study 
Group of International Law and Affairs, University of Madras, presents 
fifteen articles in two sections—International and Comparative Law and 
International Affairs—followed by book reviews and a brief index. 


Similar to previous volumes, this edition draws upon the research of both 
Indian and non-Jndian scholars and includes items not limited to the Indian 
subcontinent, such as Anthony S. Reyner’s historical analysis of the “Ter- 
ritorial Development of Uganda.” Other articles on international affairs 
include “Hindu Responses to Medieval and Modern Western Challenges” 
by N. Subrahmanian; “Asian Relations and Gandhi’ by Nirmal C. 
Sinha; “Russia’s Attitudes Towards Political Developments in India 1945- 
1950” by Vijay Sen Budhraj; and a review article on “Secularism and the 
Constitution of India” by Mohammad Ghouse. Subjects treated under 
international and comparative law include “The Rule of Exhaustion of Local 
Remedies and the International Protection of Human Rights” by C. F. 
Amerasinghe, two articles pertaining to space and space law, one on Ant- 
arctica, others on constitutional structure and local government, successive 
treaties on common subject matter, the Commonwealth as an international 
_ organization, and “Law and Social Change—A Historical Perspective: In- 
dependence and After” written by the editor, T. S. Rama Rao. 


Taken as a whole, these articles reflect the diversity of approaches and 
differences in quality which have been noted more generally for contribu- 
tions to past volumes. The uneven quality of the presentations is also re- 
flected in the balance of the articles, with Section I International and 
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Comparative Law, containing two-thirds of the articles (10) and rep- 
resenting over three-quarters of the entire work. Two articles alone, viz., 
M. K. Muhammad Kunhi’s “Some Aspects of Indian Maritime Law” and 
S. Krishnaswamy’s “An Approach to Inter-State River Water Disputes in 
India” are each greater in length than Section II on International Affairs. 


Regrettably, because of the delayed publication of this volume, the 42- 
page section of book reviews is largely outdated, containing reviews of 
works published between 1967 and 1972. Unusual delays in publication 
will also account for a variation in identification of future volumes. The 
next volume on Public and Private International Law and Constitutional 
Law will follow the serial pattern (i.e., Volume XVIII), but the year num- 
ber will correspond to the year of release. Thus in appearance, the vol- - 
umes will seem to have missed one year. Nonetheless, this volume serves 
as a useful reference tool for students, scholars, and teachers of inter- 
national relations and law, with some relevance for the practitioner in the 
area of maritime law. 

Nancy DOUGLAS JOYNER 
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Aprit 13, 1976 
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To provide for the conservation and management of the fisheries, and for 


Be it 
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Sec. 2. Fnprnes, PURPOSES AND PoLicy 


(a) Funpivcs.—The Congress finds and declares the following: 

(1) The fish off the coasts of the United States, the highly migratory 
species of the high seas, the species which dwell on or in the Continental 
Shelf appertaining to the United States, and the anadromous species which 
spawn in United States rivers or estuaries, constitute valuable and renew- 
able natural resources. These fishery resources contribute to the food 
supply, economy, and health of the Nation and provide recreational op- 
portunities. 

(2) As a consequence of increased fishing pressure and because of the 
inadequacy of fishery conservation and management practices and controls 
(A) certain stocks of such fish have been overfished to the point where 
their survival is threatened, and (B) other such stocks have been so sub- 
stantially reduced in number that they could become similarly threatened. 

(3) Commercial and recreational fishing constitutes a major source of 
employment and contributes significantly to the economy of the Nation. 
Many coastal areas are dependent upon fishing and related activities, and 
their economies have been badly damaged by the overfishing of fishery 
resources at an ever-increasing rate over the past decade. The activities 
of massive foreign fishing fleets in waters adjacent to such coastal areas 
have contributed to such damage, interfered with domestic fishing efforts, 
and caused destruction of the fishing gear of United States fishermen. 

(4) International fishery agreements have not been effective in pre- 
venting or terminating the overfishing of these valuable fishery resources. 
There is danger that irreversible effects from overfishing will take place 
before an effective international agreement on fishery management jurisdic- 
tion can be negotiated, signed, ratified, and implemented. 

(5) Fishery resources are finite but renewable. If placed under sound 
management before overfishing has caused irreversible effects, the fisheries 
can be conserved and maintained so as to provide optimum yields on a 
continuing basis. , 

(6) A national program for the conservation and management of the 
fishery resources of the United States is necessary to prevent overfishing, to 
rebuild overfished stocks, to insure conservation, and to realize the full 
potential of the Nation’s fishery resources. | 

(7) A national program for the development of fisheries which are 
underutilized or not utilized by United States fishermen, including bottom 
fish off Alaska, is necessary to assure that our citizens benefit from the 
employment, food supply, and revenue which could be generated thereby. 


(b) Purroses.—It is therefore declared to be the purposes of the Con- 
gress in this Act— i 
(1) to take immediate action to conserve and manage the fishery re- 
sources found off the coasts of the United States, and the anadromous 
species and Continental Shelf fishery resources of the United States, by 
establishing (A) a fishery conservation zone within which the United States 
will assume exclusive fishery management authority over all fish, except 
highly migratory species, and (B) exclusive fishery management authority 
beyond such zone over such anadromous species and Continental Shelf 
' fishery resources: . 

(2) to support and encourage the implementation and enforcement of 
international fishery agreements for the conservation and management of 
highly migratory species, and to encourage the negotiation and implementa- 
tion of additional such agreements as necessary; 

(3) to promote domestic commercial and recreational fishing under 
sound conservation and management principles; 
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(4) to provide for the preparation and implementation, in accordance 
with national standards, of fishery management plans which will achieve 
and maintain, on a continuing basis, the optimum yield from each fishery; 

(5) to establish Regional Fishery Management Councils to prepare, 
monitor, and revise such plans under circumstances (A) which will enable 
the States, the fishing industry, consumer and environmental organizations, 
and other interested persons to participate in, and advise on, the establish- 
ment and administration of such plans, and (B) which take into account 
the social and economic needs of the States: and 

(6) to encourage the development of fisheries which are currently 
underutilized or not utilized by United States fishermen, including bottom 
fish off Alaska. : 


= (o) Po.icy.—It is further declared to be the policy of the Congress in’ 
is Act— 

(1) to maintain without change the existing territorial or other ocean 
jurisdiction of the United States for all purposes other than the conservation 
and management of fishery resources, as provided for in this Act; 

(2) to authorize no impediment to, or interference with, recognized 
legitimate uses of the high seas, except as necessary for the conservation and 
management of fishery resources, as provided for in this Act; : 

(3) to assure that the naticnal fishery conservation and management 
program utilizes, and is based upon, the best scientific information avail- 
able; involves, and is responsive to the needs of, interested and affected 
States and citizens; promotes efficiency; draws upon Federal, State, and 
academic capabilities in carrying out research, administration, management, 
and enforcement; and is workable and effective; 

r (4) to permit foreign fishing consistent with the provisions of this Act; 
an 

(5) to support and encourage continued active United States effort to 
obtain an internationally acceptable treaty, at the Third United Nations 
Conference on the Law of the Sea, which provides for effective conserva- 
tion and management of fishery resources. 


Sec. 3. DEFINITIONS. 


As used in this Act, unless the context otherwise requires— 

(1) The term “anadromous species” means species of fish which spawn 
in fresh or estuarine waters of the United States and which migrate to 
ocean waters. 

(2) The term “conservation and management” refers to all of the 
rules, regulations, conditions, methods, and other measures oa which are 
required to rebuild, restore, or maintain, and which are useful in rebuilding, 
restoring, or maintaining, any fishery resource and the marine environment; 
and (B) which are designed to assure that— 


(i) a supply of food and other products may be taken, and that 
recreational benefits may be obtained, on a continuing basis; 

(ii) irreversible or long-term adverse effects on fishery resources 
and the marine environment are avoided; and 

(iii) there will be a multiplicity of options available with respect to 
future uses of these resources. 


(3) The term “Continental Shelf” means the seabed and subsoil of the 
submarine areas adjacent to the coast, but outside the area of the territorial 
sea, of the United States, to a depth of 200 meters or, beyond that limit, to 
where the depth of the superjacent waters admits of the exploitation of the 
natural resources of such areas. 
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(4) The term “Continental Shelf fishery resources” means the follow- 
ing: 


COLENTERATA 


Bamboo Coral~—Acanella spp.; 

Black Coral—Antipathes spp.; 

Gold Coral—Callogorgia spp.; 
Precious Red Coral—Corallium spp.; 
Bamboo Coral-—Keratoisis spp.; and 
Gold Coral—Parazoanthus spp. 


CRUSTACEA 


Tanner Crab-——Chionoecetes tanneri; 

Tanner Crab-—Chionoecetes opilio; 

Tanner Crab—Chionoecetes angulatus; 
Tanner Crab—-Chionoecetes bairdi; 

King Crab—Paralithodes camtschatica; 

King Crab—Paralithodes platypus; 

King Crab—Paralithodes brevipes; 
Lobster—Homarus americanus; 

Dungeness Crab—-Cancer magister; 
California King Crab-~—Paralithodes californiensis; 
California King Crab—Paralithodes rathbuni; 
Golden King Crab—Lithodes aequispinus; 
Northern Stone Crab-—~Lithodes maja; 

Stone Crab—-Menippe mercenaria; and 
Deep-sea Red Crab—Geryon quinquedens. 


MOLLUSKS 


Red Abalone——Haliotis rufescens; 

Pink Abalone—Haliotis corrugata; 
Japanese Abalone—Haliotis kamtschatkana; 
Queen Conch-—Strombus gigas; 

Surf Clam—Spisula solidissima; and 

Ocean Quahog—Artica islandica. 


SPONGES 
Glove Sponge—Hippiospongia canaliculata; 
Sheepswool Sponge—-Hippiospongia Jachne; 
Grass Sponge—Spongia graminea; and 
Yellow Sponge—Spongia barbera. 


If the Secretary determines, after consultation with the Secretary of State, 
that living organisms of any other sedentary species are, at the harvestable 
stage, either— 


(A) immobile on or under the seabed, or 
(B) unable to move except in constant physical contact with the 
seabed or subsoil, 


of the Continental Shelf which appertains to the United States, and pub- 
lishes notice of such determination in the Federal Register, such sedentary 
species shall be considered to be added to the foregoing list and included 
in such term for purposes of this Act. 


(5) The term “Council” means any Regional Fishery Management 
Council established under section 302. 

(6) The term “fish” means finfish, mollusks, crustaceans, and all other 
forms of marine animal and plant life other than marine mammals, birds, 
and highly migratory species. 

(7) The term “fishery” means— 
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(A) one or more stocks of fish which can be treated as a unit for 
purposes of conservation and management and which are identified on the 
basis of geographical, scientific, technical; recreational, and economic char- 
acteristics; and - 

(B) any fishing for such stocks. 


(8) The term “fishery conservation zone” means the fishery conserva- 
tion zone established by section 101. 
9) The term “fishery resource” means any fishery, any stock of fish, 
any species of fish, and any habitat of fish. - 
(10) The term “fishing” means— 


(A) the catching, taking. or harvesting of fish; 
(B) the attempted catching, taking, or harvesting of fish; 
(C) any other activity which can reasonably be expected to result in 
the catching, taking, or harvesting of fish; or 
D) any operations at sea in support of, or in preparation for, any 
activity described in subparagraphs (A) through (C). 


Such term does not include any scientific research activity which is con- 
ducted by a scientific research vessel. 


(11) The term “fishing vessel” means any vessel, boat, ship, or other 
craft which is used for, equipped to be used for, or of a type which is nor- 
mally used for— 


(A) fishing; or , 

(B) aiding or assisting one or more vessels at sea in the perform- 
ance of any activity relating to fishing, including, but not limited to, prep- 
aration, supply, storage, refrigeration, transportation, or processing. 


(12) The term “foreign fishing” means fishing by a vessel other than a 
vessel of the United States. 

(13) The term “high seas” means all waters beyond the territorial sea 
of the United States and beyond any foreign nation’s territorial sea, to the 
extent that such sea is recagnized by the United States. 

(14) The term “highly migratory species” means species of tuna which, 
in the course of their life cycle, spawn and migrate over great distances in 
waters of the ocean. 

(15) The term “international fishery agreement” means any bilateral 
or multilateral treaty, convention, or agreement which relates to fishing 
and to which the United States is a party. 

(16) The term “Marine Fisheries Commission” means the Atlantic 
States Marine Fisheries Commission, the Gulf States Marine Fisheries Com- 
mission, or the Pacific Marine Fisheries Commission. 

(17) The term “national standards” means the national standards for 
fishery conservation and management set forth in section 301. 

(18) The term “optimum,” with respect to the yield from a fishery, 
means the amount of fish— . 


(A) which will provide the greatest overall benefit to the Nation, 
with particular reference to food production and recreational opportunities; 
and 

(B) which is prescribed as such on the basis of the maximum sus- 
tainable yield from such fishery, as modified by any relevant economic, 
social, or ecological factor. 


(19) The term “person” means any individual (whether or not a cit- 
izen or national of the United States), any corporation, partnership, associa- 
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tion, or other entity (whether or not organized or existing under the laws 
of any State), and any Federal, State, local, or foreign government or any 
entity of any such government. 

(20) The term “Secretary” means the Secretary of Commerce or his 
designee. 

(21) The term “State” means each of the several States, the District 
of Columbia, the Commonwealth of Puerto Rico, American Samoa, the 
Virgin Islands, Guam, and any other Commonwealth, territory, or posses- 
sion of the United States. 

(22) The term “stock of fish” means a species, subspecies, geograph- 
ical grouping, or other category of fish capable of management as a unit. 

(23) The term “treaty” means any international fishery agreement 
which is a treaty within the meaning of section 2 of article II of the Con- 
stitution. 

(24) The term “United States,’ when used in a geographical context, 
means all the States thereof. 

(25) The term “vessel of the United States” means any vessel docu- 
mented under the laws of the United States or registered under the laws 
of any State. | 


TITLE I—FISHERY MANAGEMENT AUTHORITY OF THE 
UNITED STATES 


Sec. 101. FISHERY CONSERVATION ZONE. 


There is established a zone contiguous to the territorial sea of the United 
States to be known as the fishery conservation zone. The inner boundary 
of the fishery conservation zone is a line coterminous with the seaward 
boundary of each of the coastal States, and the outer boundary of such 
zone is a line drawn in such a manner that each point on it is 200 nautical 
miles from the baseline from which the territorial sea is measured. 


SEC. 102. EXCLUSIVE FISHERY MANAGEMENT AUTHORITY 
The United States shall exercise exclusive fishery management authority, 
in the manner provided for in this Act, over the following: 


(1) All fish within the fishery conservation zone. 

(2) All anadromous species throughout the migratory range of each 
such species beyond the fishery conservation zone; except that such man- 
agement authority shall not extend to such species during the time they 
are found within any foreign nation’s territorial sea or fishery conservation 
zone (or the equivalent), to the extent that such sea or zone is recognized 
by the United States. 

(3) All Continental Shelf fishery resources beyond the fishery con- 
servation zone. 


SEC. 103. HIGHLY MIGRATORY SPECIES. , 

The exclusive fishery management authority of the United States shall 
ie include, nor shall it be constructed to extend to, highly migratory species 
of fish. 


Sec. 104. EFFECTIVE DATE. 
- This title shall take effect March'1], 1977. 
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TITLE II—FOREIGN FISHING AND INTERNATIONAL 
FISHERY AGREEMENTS 


Sec. 201. FOREIGN FISHING. 


(a) IN GeneRAL.—After February 28, 1977, no foreign fishing is author- 


ized within the fishery conservation zone, or for anadromous species or Con- 
tinental Shelf fishery resources beyond the fishery conservation zone, unless 
such foreign fishing— l 


(1) is authorized under subsection (b) or (c); 

(2) is not prohibited by subsection (f); and 

(3) is conducted under, and in accordance with, a valid and ap- 
plicable permit issued pursuan: to section 204. 


(b) EXISTING INTERNATIONAL FISHERY AGREEMENTS.—Foreign fishing de- 
scribed in subsection (a) may be conducted pursuant to an international 
fishery agreement (subject to the provisions of section 202: b) or (c)), if 
such agreement— | 


(1) was in effect on the date of enactment of this Act; and 
(2) has not expired, been renegotiated, or otherwise ceased to be of 
force and effect with respect to the United States. 


(c) GOVERNING INTERNATIONAL FISHERY AGREEMENTS.—F oreign fishing de- 
scribed in subsection (a) may be conducted pursuant to an international 
fishery agreement. (other than a treaty) which meets the requirements of 
this subsection if such agreement becomes effective after application of 
section 203. Any such international fishery agreement shall hereafter in 
this Act be referred to as a “governing international fishery agreement.” 
Each governing international fishery agreement shall acknowledge the ex- 
clusive fishery management authority of the United States, as set forth in 
this Act. It is the sense of the Congress that each such agreement shall 
include a binding commitment, on the part of such foreign nation and its 
fishing vessels, to comply with the following terms and conditions: 


(1) The foreign nation, and the owner or operator of ary fishing vessel 
fishing pursuant to such agreement, will abide by all regulations promul- 
gated by the Secretary pursuant to this Act, including any regulations pro- 
mulgated to implement any applicable fishery management plan or any 
preliminary fishery management plan. 

(2) The foreign nation, and the owner or operator of any fishing 
Nr fishing pursuant to such agreement, will abide by the requirement 
that— 


_ (A) any officer authorized to enforce the provisions of this Act (as 
provided for in section 311) be permitted— 
i) to board, and search or inspect, any such vessel at any time, 
ii) to make arrests and seizures provided for in section 311(b) 
whenever such officer has reascnable cause to believe, as a result of such a 
search or inspection, that any such vessel or any person has committed an 
act prohibited by section 307, and 
(iii) to examine and make notations on the permit issued pur- 
suant to section 204 for such vessel; 
B) the permit issued for any such vessel pursuant to section 204 
be prominently displayed in the wheelhouse of such vessel; 

(C) transponders, or such other appropriate position-ixing and iden- 
tification equipment as the Secretary of the department in which the Coast 
Guard is operating determines to be appropriate, be installed and main- 
tained in working order on each such vessel; 


AN 
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(D) duly authorized United States observers be permitted on board 
any such vessel and that the United States be reimbursed for the cost of 
such observers; 

E) any fees required under section 204(b)(10) be paid in advance; 

te agents be appointed and maintained within the United States 

who are authorized to receive and respond to any legal process issued in 
the United States with respect to such owner or operator; and 

(G) responsibility be assumed, in accordance with any requirements 
prescribed by the Secretary, for the reimbursement of United States citizens 
for any loss of, or damage to, their fishing vessels, fishing gear, or catch 
which is caused by any fishing vessel of that nation; 


and will abide by any other monitoring, compliance, or enforcement re- 
quirement related to fishery conservation and management which is in- 
cluded in such agreement. 

(3) The foreign nation and the owners or operators of all of the fish- 
ing vessels of such nation shall not, in any year, exceed such nations’s alloca- 
tion of the total allowable level of foreign fishing, as determined under 
subsection (e). 

(4) The foreign nation will— 


(A) apply, pursuant to section 204, for any required permits; 

(B) deliver promptly to the owner or operator of the appropriate 
Ps vessel any permit which is issued under that section for such vessel; 
an 

(C) abide by, and take appropriate steps under its own laws to 
assure that all such owners and operators comply with, section 204(a) 
ae SY, p pplicable conditions and restrictions established under section 
2 i 


(d) TOTAL ALLOWABLE LEVEL OF FOREIGN FISHING.—The total allowable 
level of foreign fishing, if any, with respect to any fishery subject to the 
exclusive fishery management authority of the United States, shall be that 
portion of the optimum yield of such fishery which will not be harvested by 
vessels of the United States, as determined in accordance with the pro- 
visions of this Act. 

(e) ALLOCATION OF ALLOWABLE LEVEL.—The Secretary of State, in co- 
operation with the Secretary, shall determine the allocation among foreign 
nations of the total allowable level of foreign fishing which is permitted 
with respect to any fishery subject to the exclusive fishery management 
authority of the United States. In making any such determination, the 
Secretary of State and the Secretary shall consider— 


(1) whether, and to what extent, the fishing vessels of such nations 
have traditionally engaged in fishing in such fishery; 

(2) whether such nations have cooperated with the United States in, 
and made substantial contributions to, fishery research and the identifica- 
tion of fishery resources; 

(3) whether such nations have cooperated with the United States in 
enforcement and with respect to the conservation and management of 
fishery resources; and 

(4) such other matters as the Secretary of State, in cooperation with 
the Secretary, deems appropriate. 


(£) recrerocity.—Foreign fishing shall not be authorized for the fishing 
vessels of any foreign nation unless such nation satisfies the Secretary and 
the Secretary of State that such nation extends substantially the same fish- 
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ing privileges to fishing vessels of the United States, if any, as the United 
States extends to foreign fishing vessels. 

(g) PRELIMINARY FISHERY MANAGEMENT PLANS.—The Secretary, when 
notified by the Secretary of State that any foreign nation has submitted 
an application under section 204(b), shall prepare a preliminary fishery 
management plan for any fishery covered by such application if the Sec- 
~etary determines that no fishery management plan for that fishery will be 
Drepared and implemented, pursuant to title ITI, before March 1, 1977. To 
the extent practicable, each such plan— 


(1) shall contain a preliminary description of the fishery and a pre- 
liminary determination as to the optimum yield from such fishery and the 
total allowable level of foreign fishing with respect to such fishery; 

(2) shall require each foreign fishing vessel engaged or wishing to 
engage in such fishery to obtain a permit from the Secretary; 

(3) shall require the submission of pertinent data to the Secretary, 
with respect to such fishery, as described in section 303(a) (5); and 

(4) may, to the extent necessary to prevent irreversible effects from 
overfishing, with respect to such fishery, contain conservation and manage- 
ment measures applicable to foreign fishing which— 


(A) are determined to be necessary and appropriate for the con- 
servation and management of such fishery, . 

(B) are consistent with the national standards, the other provisions 
of this Act, and other applicable law, and 

(C) are described in section 303(b) (2), (3), (4), (5), and (7). 


Each preliminary fishery management plan shall be in effect with respect 
tc foreign fishing for which permits have been issued until a fishery man- 
agement plan is prepared and implemented, pursuant to title III, with re- 
spect to such fishery. The Secretary may, in accordance with section 
553 of title 5, United States Code, also prepare and promulgate interim 
regulations with respect to any such preliminary plan. Such regulations 
shall be in effect until regulations implementing the applicable fishery man- 
agement plan are promulgated pursuant to section 305. 


Sec. 202. INTERNATIONAL FISHERY AGREEMENTS. 
(a) NEGOTIATIONS.— The Secretary of State— 


(1) shall renegotiate treaties as provided for in subsection (b); 
(2) shall negotiate governing international fishery agreements de- 


sczibed in section 201(c); 
(3) may negotiate boundary agreements as provided for in subsection 


(4) shall, upon the request of and in cooperation with the Secretary, 
initiate and conduct negotiations for the purpose of entering into inter- 
national fishery agreements— | 


(A) which allow fishing vessels of the United States equitable access 
to fish over which foreign nations assert exclusive fishery management au- 
thority, and 

(B) which provide for the conservation and management of ana- 
dromous species and highly migratory species; and 


(5) may enter into such other negotiations, not prohibited by subsec- 
tion (c), as may be necessary and appropriate to further the purposes, 
policy, and provisions of this Act. 
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(b) TREATY RENEGOTIATION.—The Secretary of State, in cooperation with 
the Secretary, shall- initiate, promptly after the date of enactment of this 
Act, the renegotiation of any treaty which pertains to fishing within the 
fishery conservation zone (or within the area that will constitute such zone 
after February 28, 1977), or for anadromous species or Continental Shelf 
fishery resources beyond such zone or area, and which is in any manner 
inconsistent with the purposes, policy, or provisions of this Act, in order 
to conform such treaty to such purposes, policy, and provisions. It is the 
sense of Congress that the United States shall withdraw from any such 
treaty, in accordance with its provisions, if such treaty is not so renegotiated 
within a reasonable period of time after such date of enactment. 

(c) INTERNATIONAL FISHERY AGREEMENTS.—No international fishery agree- 
ment (other than a treaty) which pertains to foreign fishing within the 
fishery conservation zone (or within the area that will constitute such zone 
after February 28, 1977), or for anadromous species or Continental Shelf 
fishery resources beyond such zone or area— 


(1) which is in effect on June 1, 1976, may thereafter be renewed, ex- 
tended, or amended; or 

(2) may be entered into after May 31, 1976; 
by the United States unless it is in accordance with the provisions of sec- 
tion 201(c). 


(d) BOUNDARY NEGOTIATIONS.—The Secretary of State, in cooperation 
with the Secretary, may initiate and conduct negotiations with any adjacent 
or opposite foreign nation to establish the boundaries of the fishery con- 
servation zone of the United States in relation to any such nation. | 

(€)NONRECOGNITION.—It is the sense of the Congress that the United 
States Government shall not recognize the claim of any foreign nation to 
a fishery conservation zone (or the equivalent) beyond such nation’s ter- 
ritorial sea, to the extent that such sea is recognized by the United States, 
if such nation— 


(1) fails to consider and take into account traditional fishing activity 
of fishing vessels of the United States; 

(2) fails to recognize and accept that highly migratory species are to 
be managed by applicable international fishery agreements, whether or not 
such nation is a party to any such agreement; or 

(3) imposes on fishing vessels of the United States any conditions or 
restrictions which are unrelated to fishery conservation and management. 


Sec. 203, CONGRESSIONAL OVERSIGHT OF GOVERNING INTERNATIONAL FISHERY 
AGREEMENTS. : 

(a) IN GENERAL.—No governing international fishery agreement shall be- 
come effective with respect to the United States before the close of the 
first 60 calendar days of continuous session of the Congress after the date 
on which the President transmits to the House of Representatives and to 
the Senate a document setting forth the text of such governing international 
fishery agreement. A copy of the document shall be delivered to each 
House of Congress on the same day and shall be delivered to the Clerk of 
the House of Representatives, if the House is not in session, and to the 
Secretary of the Senate, if the Senate is not in session. 

(b) REFERRAL TO COMMITTEES.—Any document described in subsection 
(a) shall be immediately referred in the House of Representatives to the 
Committee on Merchant Marine and Fisheries, and in the Senate to the 
Committees on Commerce and Foreign Relations. 

(c) COMPUTATION OF 60-pAY PERIOD.—For purposes of subsection (a)— 
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(1) continuity of session is broken only by an adjournment of Con- 
gress sine die; and 

(2) the days on which either House is not in session because of an 
atjournment of more than 3 days to a day certain are excluded in the com- 
putation of the 60-day period. 


(d) CONGRESSIONAL PROCEDURES.— 


_ _ (1) Rules of the House of Representatives and Senate—The provisions 
oZ this section are enacted by the Congress— 


(A) as an exercise of the rulemaking power of the House of Rep- 
resentatives and the Senate, respectively, and they are deemed a part of the 
rules of each House, respectively, but applicable only with respect to the 
procedure to be followed in that House in the case of fishery agreement 
resolutions described in paragraph (2), and they supersede other rules 
only to the extent that they are inconsistent therewith; and 

(B) with full recognition of the constitutional right of either House 
tc change the rules (so far as they relate to the procedure of that House) 
ai any time, and in the same manner and to the same extent as in the case 
of any other rule of that House. | 


(2) Definition—For purposes of this subsection, the term “fishery 
agreement resolution” refers to a joint resolution of either House of Con- 
gress— 


(A) the effect of which is to prohibit the entering into force and 
efect of any governing international fishery agreement the text of which is 
transmitted to the Congress pursuant to subsection (a); and _ 

(B) which is reported from the Committee on Merchant Marine and 
F-sheries of the House of Representatives or the Committee on Commerce 
or the Committee on Foreign Relations of the Senate, not later than 45 days 
after the date on which the document described in subsection (a) relating 
to that agreement is transmitted to the Congress. 


(3) Placement on calendar—Any fishery agreement resolution upon 
being reported shall immediately be placed on the appropriate calendar. 
(4) Floor consideration in the House.— 


(A) A motion in the House of hae ease to proceed to the 
ccnsideration of any fishery agreement resolution shall be highly privileged 
ard not debatable. An amendment to the motion shall not be in order, nor 
shall it be in order to move to reconsider the vote by which the motion is 
agreed to or disagreed to. 

(B) Debate in the House of Representatives on any fishery agree- 
mant resolution shall be limited to not more than 10 hours, which shall be 
divided equally between those favoring and those opposing the resolution. 
A motion further to limit debate shall not be debatable. It shall not -be 
in order to move to recommit any fishery agreement resolution or to move 
to reconsider the vote by which any fishery agreement resolution is agreed 
to or disagreed to. 

(C)Motions to postpone, made in the House of Representatives with 
respect to the consideration of any fishery agreement resolution, and mo- 
ticns to proceed to the consideration of other business, shall be decided 
without debate. 

(D) All appeals from the decisions of the Chair relating to the ap- 
‘pl-cation of the Rules of the House of Representatives to the procedure 
re_ating to any fishery agreement resolution shall be decided without debate. 
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(E) Except to the extent specifically provided in the preceding pro- 
visions of this subsection, consideration of any fishery agreement resolution 
shall be governed by the Rules of the House of Representatives applicable 
to other bills and resolutions in similar circumstances. 


a 


(5) Floor consideration in the Senate. — 

(A) A motion in the Senate to proceed to the consideration of any 
fishery agreement resolution shall be privileged and not debatable. An 
amendment to the motion shall not be in order, nor shall it be in order to 
move to reconsider the vote by which the motion is agreed to or disagreed 
to. 

(B) Debate in the Senate on any fishery agreement resolution and 
on all debatable motions and appeals in connection therewith shall be 
limited to not more than 10 hours. The time shall be equally divided be- 
tween, and controlled by, the majority leader and the minority leader or 
their designees. 

(C) Debate in the Senate on any debatable motion or appeal in 
connection with any fishery agreement resolution shall be limited to not 
more than 1 hour, to be equally divided between, and controlled by, the 
mover of the motion or appeal and the manager of the resolution, except 
that if the manager of the resolution is in favor of any such motion or 
appeal, the time in opposition thereto shall be controlled by the minority 
leader or his designee. The majority leader and the minority leader, or 
either of them, may allot additional time to any Senator during the con- 
sideration of any debatable motion or appeal, from time under their con- 
trol with respect to the applicable fishery agreement resolution. 

D) A motion in the Senate to further limit debate is not debatable. 
A motion to recommit any fishery agreement resolution is not in order. 


Sec. 204. PERMITS ror FOREIGN FISHING 

(a) IN GENERAL.—After February 28, 1977, no foreign fishing vessel shall 
engage in fishing within the fishery conservation zone, or for anadromous 
species or Continental Shelf fishery resources beyond such zone, unless 
such i has on board a valid permit issued under this section for such 
vessel. 

(b) APPLICATIONS AND PERMITS UNDER GOVERNING INTERNATIONAL FISHERY 
AGREEMENTS.— 


(1) Eligibility—Each foreign nation with which the United States 
has entered into a governing international fishery agreement shall submit 
an application to the Secretary of State each year for a permit for each of 
ning vessels that wishes to engage in fishing described in subsection 

a). i 

(2) Forms.—The Secretary, in consultation with the Secretary of State 
and the Secretary of the department in which the Coast Guard is operating, 
shall prescribe the forms for permit applications submitted under this sub- 
section and for permits issued pursuant to any such application. 

(3) Contents. —Any application made under this subsection shall 


specify— 


(A) the name and official number or other identification of each 
fishing vessel for which a permit is sought, together with the name and 
address of the owner thereof; 

(B) the tonnage, capacity, speed, processing equipment, type and 
quantity of fishing gear, and such other pertinent information with respect 
to characteristics of each such vessel as the Secretary may require; i 

(C) each fishery in which each such vessel wishes to fish; 
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(D) the amount of fish or tonnage of catch contermplated for each 
such vessel during the time such permit is in force; and 

(E) the ocean area in which, and the season or period during which, 
such fishing will be conductec; 


and shall include any other pertinent information and material which the 
secretary may require. . 


(4) Transmittal for action—Upon receipt of any application which 
complies with the requirements of paragraph (3), the Secretary of State 
-hall publish such application in the Federal Register and shall promptly 
ransmit— 


(A) such application, together with his comments and recommenda- . 
cions thereon, to the Secretary; 

(B) a copy of tke application to each appropriate Council and to 
the Secretary of the department in which the Coast Guard is operating; and 

(C) a copy of such material to the Committee on Merchant Marine 
ənd Fisheries of the House of Representatives and to the Committees on 
Commerce and Foreign Relations of the Senate. : E 


(5) Action by Council.—After receipt of an application transmitted 
under paragraph (4)(B), each appropriate Council shall prepare and sub- 
mit to the Secretary such written comments on the application as it deems 
<ppropriate. Such comments shall be submitted within 45 days after the 
date on which the application is received by the Council and may include 
xecommendations with respect to approval of the application and, if ap- 
proval is recommended, with respect to appropriate conditions and re- 
Srictions thereon. Any interested person may submit comments to such 
Council with respect to any such application. The Council shall consider 
eny such comments in formulating its submission to the Secretary. 
| (6) Approval._—After receipt of any application transmitted under 

paragraph (4){A), the Secretary shall consult with the Secretary of State 
end, with respect to enforcement, with the Secretary of the department in 
which the Coast Guard is operating. The Secretary, after taking into con- 
Sderation the views and recommendations of such Secretaries, and any 
comments submitted by any Council under paragraph (5), may approve 
the application, if he determines that the fishing described in the applica- 
Eon will meet the requirements of this Act. 

(7) Establishment of conditions and restrictions ——The Secretary shall 
establish conditions and restrictions which shall be included in each permit 
issued pursuant to any application approved under paragraph (6) and 
which must be complied with by the owner or operator of the fishing vessel 
for which the permit is issued. Such conditions and restrictions shall in- 
clude the following: 


(A) All of the requirements of any applicable fishery management 
glan, or preliminary fishery management plan, and the regulations pro- 
nulgated to implement any such plan. 

(B) The requirernent that no permit may be used by any vessel 
cther than the fishing vessel for which it is issued. 

(C) The requirements described in section 201(c)(1), (2), and (3). 

(D) Any other conditicn and restriction related to fishery conserva- 
ton and management which the Secretary prescribes as necessary and 


appropriate. 


(8) Notice of approval.—The Secretary shall promptly transmit a 
œ py of each application approved under paragraph (6) and the conditions 
and restrictions established under paragraph (7) to— ; 
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= (A) the Secretary of State for transmittal to the foreign nation in- 
volved; 

(B) the Secretary of the department in which the Coast Guard is 
operating; 

(C) any Council which has authority over any fishery specified in 
such application; and 

D) the Committee on Merchant Marine and Fisheries of the House 

of Representatives and the Committees on Commerce and Foreign Rela- 
tions of the Senate. 


(9) Disapproval of applications.—If the Secretary, does not approve 
any application submitted by a foreign nation under this subsection, he 
shall promptly inform the Secretary of State of the disapproval and his 
reasons therefore. The Secretary of State shall notify such foreign nation 
of the disapproval and the reasons therefor. Such foreign nation, after 
taking into consideration the reasons for disapproval, may submit a revised 
application under this subsection. 

(10) Fees.——Reasonable fees shall be paid to the Secretary by the 
owner or operator of any foreign fishing vessel for which a permit is issued 
pursuant to this subsection. The Secretary, in consultation with the Sec- 
retary of State, shall establish and publish a schedule of such fees, which 
shall apply nondiscriminatorily to each foreign nation. In determining 
the level of such fees, the Secretary may take into account the cost of 
carrying out the provisions of this Act with respect to foreign fishing, in- 
cluding, but not limited to, the cost of fishery conservation and manage- 
ment, fisheries research, administration, and enforcement. . 

(11) Issuance of permits.—If a foreign nation notifies the Secretary of 
State of its acceptance of the conditions and restrictions established by the 
Secretary under paragraph (7), the Secretary of State shall promptly trans- 
mit such notification to the Secretary. Upon payment of the applicable 
fees established pursuant to paragraph (10), the Secretary shall thereupon 
issue to such foreign nation, through the Secretary of State, permits for 
the appropriate fishing vessels of that nation. Each permit shall contain a 
statement of all conditions and restrictions established under paragraph (7) 
which apply to the fishing vessel for which the permit is issued. 

(12) Sanctions.—If any foreign fishing vessel for which a permit has 
been issued pursuant to this subsection has been used in the commission 
of any act prohibited by section 307 the Secretary may, or if any civil 
penalty imposed under section 308 or any criminal fine imposed under sec- 
tion 309 has not been paid and is overdue the Secretary shall— 


(A) revoke such permit, with or without prejudice to the right of 
the foreign nation involved to obtain a permit for such vessel in any sub- 
sequent year; 

(B) suspend such permit for the period of time deemed appropriate; 
or | 

(C) impose additional conditions and restrictions on the approved 
application of the foreign nation involved and on any permit issued under 
such application. 


Any permit which is suspended under this paragraph for nonpayment of 
a civil penalty shall be reinstated by the Secretary upon the payment of 
such civil penalty together with interest thereon at the prevailing rate. 


(c) REGISTRATION PERMITS.— The Secretary of State, in cooperation with 
the Secretary, shall issue annually a registration permit for each fishing 
vessel of a foreign nation which is a party to an international fishery agree- 
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meat under which foreign fishing is authorized by section 201(b) and 
wh ch wishes to engage in fishing described in subsection (a). Each such 
permit shall set forth the terms and conditions contained in the agreement 
tha= apply with respect to such fishing, and shall include the additional 
req.tirement that the owner or operator of the fishing vessel for which the 
pernit is issued shall prominently display such permit in the wheelhouse of 
suca vessel and show it, upon request, to any officer authoriz2d to enforce 
the provisions of this Act (as provided for in section 311). The Secretary 
of State, after consultation with the Secretary and the Secretary of the 
department in which the Coast Guard is operating, shall prescribe the form. 
anc manner in which applicaticns for registration permits may be made, 
anc the forms of such permits. The Secretary of State may establish, re- 
quire the payment of, and collect fees for registration permits; except that 
the Jevel of such fees shall not exceed the administrative costs incurred by 
hin: in issuing such permits. 


SEC 205. IMPORT PROHIBITIONS. 
(a) DETERMINATIONS BY SECRETARY OF STATE.—lIf the Secretary of State 
determines that— 


(1) he has been unable, within a reasonable period of time, to con- 
clude with any foreign nation am international fishery agreement allowing 
fishng vessels of the United States equitable access to fisheries over which 
that nation asserts exclusive fishery management authority, es recognized 
by the United States, in accordance with traditional fishing activities of 
suca vessels, if any, and under terms not more restrictive than those estab- 
lishad under sections 201 (c) and (d) and 204 (b) (7) and (10), because 
suca nation has (A) refused to commence negotiations, or (B) failed to 
negotiate in good faith; 

(2) any foreign nation is not allowing fishing vessels of the United 
Stakes to engage in fishing for highly migratory species in accsrdance with 
an cpplicable international fishery agreement, whether or not such nation is 
a perty thereto; | 

(3) any foreign nation is not complying with its obligations under any 
existing international fishery agreement concerning fishing by fshing vessels 
of tae United States in any fishery over which that nation asserts exclusive 
fishery management authority; or 

(4) any fishing vessel of the United States, while fishing in waters 
beyond any foreign nation’s territorial sea, to the extent tha: such sea is 
reccgnized by the United States, is seized by any foreign nation— 


(A) in violation of an applicable international fishery agreement; 

(B) without authorization under an agreement between the United. 
Stafes and such nation; or | 

(C) as consequence of a claim of jurisdiction which is not recog- 
nized by the United States; 


he shall certify such determinaticn to the Secretary of the Treasury. 


- (5) propisrrions.—Upon receipt of any certification from the Secretary 
of State under subsection (a), the Secretary of the Treasury shall im- 
meciately take such action as may be necessary and appropriate to prohibit 
the importation into the United States— 


(1) of all fish and fish products from the fishery involved, if any; and 
(2) upon recommendation cf the Secretary of State, such other fish or 
fish -products, from any fishery of the foreign nation concerned, which the 
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Secretary of State finds to be appropriate to carry out the purposes of this 
section. 


(c) REMOVAL OF PROHIBITION.—If the Secretary of State finds that the 
reasons for the imposition of any import prohibition under this section no 
longer prevail, the Secretary of State shall notify the Secretary of the Trea- 
sury, who shall promptly remove such import prohibition. 


(d) DEFINITIONS.—Às used in this section— 


(1) The term “fish” includes any highly migratory species. 
(2) The term “fish products” means any article which is produced 
from or composed of (in whole or in part) any fish. 


TITLE TI—NATIONAL FISHERY MANAGEMENT PROGRAM 


Sec, 301. NATIONAL STANDARDS FOR FISHERY CONSERVATION AND 
MANAGEMENT. | | 
(a) IN GENERAL.—-Any fishery management plan prepared, and any regu- 
lation promulgated to implement any such plan, pursuant to this title shall 
be consistent with the following national standards for fishery conservation 
and management: | 


(1) Conservation and management measures shall prevent overfishing 
while achieving, on a continuing basis, the optimum yield from each fishery. 

(2) Conservation and management measures shall be based upon the 
best scientific information available. | 

(3)To the extent practicable, an individual stock of fish shall be man- 
aged as a unit throughout its range, and interrelated stocks of fish shall be 
managed as a unit or in close coordination. ? 

(4) Conservation and: management measures shall not discriminate 
between residents of different States. If it becomes necessary to allocate 
or assign fishing privileges among various United States fishermen, such 
allocation shall be (A) fair and equitable to all such fishermen; (B) reason- 
ably calculated to promote conservation; and (C) carried out in such man- 
ner that no particular individual, corporation, or other entity acquires an 
excessive share of such privileges. E 

(5) Conservation and management measures shall, where practicable, 
promote efficiency in the utilization of fishery resources; except that no 
such measure shall have economic allocation as its sole purpose. 

(6) Conservation and management measures shall take into account 
and allow for variations among, and contingencies in, fisheries, fishery 
resources, and catches. | 

(7) Conservation and management measures shall, where practicable, 
minimize costs and avoid unnecessary duplication. 


(b) cumeLines.—The Secretary shall establish guidelines, based on the 
national standards, to assist in the development of fishery management 
plans. 


Sec. 302. REGIONAL FISHERY MANAGEMENT COUNCILS. 

(a) ESTABLISHMENT.—There shall be established, within 120 days after 
the date of the enactment of the Act, eight Regional Fishery Management 
Councils, as follows: | 


(1) New England Council—The New England Fishery Management 
Council shall consist of the States of Maine, New Hampshire, Massachu- 
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sects, Rhode Island, and Connecticut and shall have authority over the 
fisheries in the Atlantic Ocean seaward of such States. .The New England 
Ceuncil shall have 17 voting members, including 11 appointed by the 
Secretary pursuant to subsection (b) (1) (C) (at least one of whom shall 
be appointed from each such State). : 

(2) Mid-Atlantic Council—The Mid-Atlantic Fishery Management 
Council shall consist of the States of New York, New Jersey, Delaware, 
Pennsylvania, Maryland, and Virginia and shall have authority over the 
fisneries in the Atlantic Ocean seaward of such States. The Mid-Atlantic 
Council shall have 19 voting members, including 12 appointed by the Sec- 
re-ary pursuant to subsection (b) (H (C) (at least one of whom shall be 
be appointed from each such State). 

(3) South Atlantic Council_—The South Atlantic Fishery Management 
Ccuncil shall consist of the States of North Carolina, South Carolina, 
Georgia, and Florida and shall have authority over the fisheries in the At- 
lamtic Ocean seaward of such States. The South Atlantic Council shall 
have 13 voting members, including 8 appointed by the Secretary pursuant to 
subsection (b) z (C) (at least one of whom shall be appointed. from 
eazh such State). 

(4) Caribbean Council_—The Caribbean Fishery Management Council 
shall consist of the Virgin Islands and the Commonwealth of Puerto Rico 
aml shall have authority over the fisheries in the Caribbean Sea and At- 
lamtic Ocean seaward of such States. The Caribbean Council shall have 7 
vocing members, including 4 appointed by the Secretary pursuant to sub- 
section (b)(1)(C) (at least one of whom shall be appointed from each 
such State). 

_ (5) Gulf Council—The Gulf of Mexico Fishery Management Council 
shall consist of the States of Texas, Louisiana, Mississippi, Alabama, and 
Florida and shall have authority over the fisheries in the Gulf of Mexico 
sezward of such States. The Gulf Council shall have 17 voting members, 
including 11 appointed by the Secretary pursuant to subsection (b)(1)(C) 
(az least one of whom shall be appointed from each such State). 

(6) Pacific Council—The Pacific Fishery Management Council shall 
consist of the States of California, Oregon, Washington, and Idaho and 
shall have authority over the fisheries in the Pacific Ocean seaward of such 
Stztes. The Pacific Council shall have 13 voting members, including 8 ap- 
pointed by the Secretary pursuant to subsection A (1)(C) (at least one 
of whom shall be appointed from each such State). 

(7) North Pacific Council—The North Pacific Fishery Management 
Ccuncil shall consist of the States of Alaska, Washington, and Oregon and 
shall have authority over the fisheries in the Arctic Ocean, Bering Sea, and 
Pacific Ocean seaward of Alaska. The North Pacific Council shall have 
11 voting members, including 7 appointed by the Secretary pursuant to 
subsection (b) (1)( C) (5 of whom shall be appointed from the State of- 
Aliska and 2 of whom shall be appointed from the State of Washington). 

(8) Western Pacific Council—The Western Pacific Fishery Manage- 
ment Council shall consist of the State of Hawaii, American Samoa, and 
Guam and shall have authority over the fisheries in the Pacific Ocean sea- 
werd of such States. The Western Pacific Council shall have 11 voting 
members, including 7 appointed by the Secretary pursuant to subsection 
(b) (1) (C) (at least one of whom shall be appointed from each such 
Stete). 


Each Council shall reflect the expertise and interest of the several con- 
stituent States in the ocean area over which such Council is granted au- 


therity. 


1976] | OFFICIAL DOCUMENTS 641 


(b) VOTING Mempers.—(1) The voting members of each Council shall 
e: 


(A) The principal State official with marine fshery management re- 
sponsibility and expertise in each constituent State, who is.designated as 
such by the Governor of the State, so long as the official continues to hold 
such position, or the designee of such official. 

(B). The regional director of the National Marine Fisheries Service for 
the geographic area concerned, or his-designee, except that if two such 
directors are within such geographical area, the Secretary shall designate 
which of such directors shall be the voting member. 

(C) The members required to be appointed by the Secretary shall be 
appointed by the Secretary from a list of qualified individuals submitted by 
the Governor of each applicable. constituent State. With respect to the 
initial such appointments, such Governors shall submit such lists to the 
Secretary as soon as practicable, not later than 45 days after the date of 
the enactment of this Act. As used in this subparagraph, (i) the term “list 
of qualified individuals” shall include the names (including pertinent bio- 
graphical data) of not less than three such individuals for each applicable 
vacancy, and (ii) the term “qualified individual” means an individual who 
is knowledgeable or experienced with regard to the management, conserva- 
tion, or recreational or commercial harvest, of the fishery resources of the 
geographical area concerned. 


2) Each voting member appointed to a Council pursuant to para- 
graph (1)(C) shall serve for a term of 3 years; except that, with respect 
to the members initially so appointed, the Secretary shall designate up to 
one-third thereof to serve for a term of 1 year, up to one-third thereof to 
serve for a term of 2 years, and the remaining such members to serve for a 
term of 3 years. 

(3) Successors to the voting members of any Council shall be ap- 
pointed in the same manner as the original voting members. Any individ- 
ual appointed to fill a vacancy occurring prior to the expiration of any term 
of office shall be appointed for the remainder of that term. 


(c) NONVOTING MEMBERS.(1) The nonvoting members of each Council 
shall be: © | 


A) The regional or area director of the United States Fish and 
Wildlife Service for the geographical area concerned, or his designee. 

(B) The commander of the Coast Guard district for the geograph- 
ical area concerned, or his designee; except that, if two Coast Guard dis- 
tricts are within such geographical area, the commander designated for 
such purpose by the commandant of the Coast Guard. 

(C) The executive director of the Marine Fisheries Commission for 
the geographical area concerned, if any, or his designee. 

One representative of the Department of State designated for 
such purpose by the Secretary of State, or his designee. 


(2) The Pacific Council shall have one additional nonvoting member 
oe be appointed by, and serve at the pleasure of, the Governor of 
ska. 


(d) COMPENSATION AND EXPENSES.—The voting members of each Council, 
who are not employed by the Federal Government or any State or local 
- government, shall receive compensation at the daily rate for GS-18 of the 
General Schedule when engaged in the actual performance of duties for 
such Council. The voting members of each Council, any nonvoting mem- 
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ber described in subsection (c)(1)(C), and the nonvoting member ap- 
- pointed pursuant to subsection (c)(2) shall be reimbursed for actual ex- 
perses incurred in the performance of such duties. 

(e) TRANSACTION OF BUSINESS.— 


(1) A majority of the voting members of any Council shall constitute 
a quorum, but-one or more such members designated by the Council may 
hold hearings. All decisions of any Council shall be by majority vote of 
the voting members present and voting. : 

(2) The voting members of each Council shall select a Chairman for 
suca Council from among the voting members. 

(3) Each Council shall meet in the geographical area concerned at 
the call of the Chairman or upon the request of a majority of its voting 
members. 

(4) If any voting member of < Council disagrees with r2spect to any 
maiter which is transmitted to the Secretary by such Council, such member 
ma~ submit a statement to the Secretary setting for the reasons for such 
disé greement. 


(f) STAFF AND ADMINISTRATION.— 


(1) Each Council may appoint, and assign duties to, an executive di- 
rector and such other full- and part-time administrative employees as the 
Secretary determines are necessary to the performance of its functions. 

(2) Upon the request of any Council, and after consultation with the 
Secretary, the head of any Federal agency is authorized to cetail to such 
Cotncil, on a reimbursable basis, any of the personnel of such agency, to 
assist such Council in the performance of its functions under this Act. 

(3) The Secretary shall provide to each Council such administrative 
and technical support srevices as are necessary for the effectiv2 functioning 
of sich Council. 

(4) The Administrator of General Services shall furnish 2ach Council 
with such offices, equipment, supplies, and services as he is authorized to 
furrish to any other agency or instrumentality of the United States. 

(5) The Secretary and the Secretary of State shall furnish each Coun- 
cil with relevant information concerning foreign fishing and international 
fishery agreements. 

(6) Each Council shall determine its organization, and prescribe its 
practices and procedures for carrying out its functions under this Act, in 
accordance with such uniform standards as are prescribed ky the Secre- 
tary. Each Council shall publisk and make available to the public a state- 
mert of its organization, practices, and procedures. 

(7) The Secretary shall pay— 


(A) the compensation and expenses provided for in subsection (d); 

(B) appropriate compensatian to employees appointed under para- 
graph (1); 

(C) the amounts required for reimbursement of other Federal agen- 
cies under paragraphs (2) and (4); l 

(D) the actual expenses of the members of the committees and 
panels established under subsection (g); and 

(E) such other costs as the Secretary determines are necessary to 
the performance of the funciions of the Councils. 
(£) COMMITTEES AND PANELS.— 


oO 


(1) Each Council shall establish and maintain, and appoint the mem- 
bers of, a scientific and statistical committee to assist it in the development, 
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collection, and evaluation of such statistical, biological, economic, social, 
and other scientific information as is relevant to such Council’s develop- 
ment and amendment of any fishery management plan. 
(2) Each Council shall establish such other advisory panels as are 
necessary or appropriate to assist it in carrying out its functions under this 
ct. | 


(h) roncrions.—Each Council shall, in accordance with the provisions 
of this Act— 


(1) prepare and submit to the Secretary a fishery management plan 
with respect to each fisherv within its geographical area of authority and, 
from time to time, such amendments to each such plan as are necessary; 

(2) prepare comments on any application for foreign fishing trans- 
mitted to it under section 204(b)(4)(B), and any fishery management plan 
or amendment transmitted to it under section 304(c) (2); 

(3) conduct public hearings, at appropriate times and in appropriate 
locations in the geographical area concerned, so as to allow all interested 
persons an opportunity to be heard in the development of fishery manage- 
ment plans and amendments to such plans, and with respect to the ad- 
ministration and implementation of the provisions of this Act; 

(4) submit to the Secretary— 


(A) a report, before February 1 of each year, on the Council’s ac- 
tivities during the immediately preceding calendar year, 

(B) such periodic reports as the Council deems appropriate, and 

(C) any other relevant report which may be requested by the Sec- 
retary; 


(5) review on a continuing basis, and revise as appropriate, the assess- 
ments and specifications made pursuant to section 303(a) (3) and (4) with 
respect to the optimum yield from, and the total allowable level of foreign 
fishing in, each fishery within its geographical area of authority; and 

(6) conduct any other activities which are required by, or provided 
a in, this Act or which are necessary and appropriate to the foregoing 

unctions. 


SEC, 303. CONTENTS oF FISHERY MANAGEMENT PLANS. 

(a) REQUIRED PROVISIONS.—Any fishery management plan which is pre- 
oe by any Council, or by the Secretary, with respect to any fishery, 
sh 


(1)contain the conservation and management measures, applicable to 
- foreign fishing and fishing by vessels of the United States, which are— 


(A) necessary and appropriate for the conservation and manage- 
ment of the fishery; 

(B) described in this subsection or subsection (b), or both; and 

(C) consistent with the national standards, the other provisions of 
this Act, and any other applicable law; 


(2) contain a description of the fishery, including, but not limited to, 
the number of vessels involved, the type and quantity of fishing gear used, 
the species of fish involved and their location, the cost likely to be incurred 
in management, actual and potential revenues from the fishery, any recrea- 
tional interests in the fishery, and the nature and extent of foreign fishing 
and Indian treaty fishing rights, if any; 

(3) assess and specify the present and probable future condition of, 
and the maximum sustainable yield and optimum yield from, the fishery; 
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and include a summary of the information utilized in making such specifi- 
cation; 
(4) assess and specify— 


(A) the capacity and the extent to which fishing vessels of the 
United States, on an annual basis, will harvest the optimum yield specified 
under paragraph (3), and 

B) the portion of such optimum yield which, on an annual basis, 
will not be harvested by fishing vessels of the United States and can be 
made available for foreign fishing; and- : 


(5) specify the pertinent data which shall be submitted to the Secre- 
tary with respect to the fishery, including, but not limited to, information 
regarding the type and quantity of fishing gear used, catch by species in 
numbers of fish or weight thereof, areas in which fishing wes engaged in, 
time of fishing, and number of hauls. 


(b) DISCRETIONARY PROVISIONS.—Any fishery management plan which is 
prepared by any Council, or by the Secretary, with respect to any fishery, 
may— 


(1) require a permit to be obtained from, and fees to be paid to, the 
Secretary with respect to any fishing vessel of the United Stetes fishing, or 
wishing to fish, in the fishery conservation zone, or for anadromous species 
or Continental Shelf fishery resources beyond such zone; 

(2) designate zones where, and periods when, fishing shall be limited, 
or shall not be permitted, or shall be permitted only by specified types of 
fishing vessels or with specified types and quantities of fishing gear; 

(3) establish specified limitations on the catch of fish (based on area, 
species, size, number, weight, sex, incidental catch, total biomass, or other 
factors), which are necessary end appropriate for the conservation and 
management of the fishery; 

(4) prohibit, limit, condition, or require the use of speciied types and 
quantities of fishing gear, fishing vessels, or equipment for such vessels, in- 
cluding devices which may be required to facilitate enforcement of the 
provisions of this Act; 

(5) incorporate (consistent with the national standards, the other pro- 
visions of this Act, and any other applicable law) the relevant fishery con- 
n and management measures of the coastal States nearest to the 

shery; 
(6) establish a system for limiting access to the fishery in order to 
achieve optimum yield if, in developing such system, the Council and the 
Secretary take into account— 


(A) present participation in the fishery, 
(B) historical fishing practices in, and dependence on, the fishery, 
(C) the economics of the fishery, 
(D) the capability of fishing vessels used in the fishery to engage in 
other fisheries, 
E) the cultural and social framework relevant to the fishery, and 
F) any other relevant ccnsiderations; and 


(7) prescribe such other.measures, requirements, or conditions and 
restrictions as are determined to be necessary and appropriates for the con- 
servation and management of the fishery. 


(c) PROPOSED REGULATIONS.—Any Council may prepare any proposed 
regulations which it deems necessary and appropriate to carry out any 
fishery management plan, or any amendment to any fishery management 
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plan, which is prepared by it. Such proposed regulations shall be sub- 
mitted to the Secretary, together with such plan or amendment, for action 
by the Secretary pursuant to sections 304 and 305. 

(d) CONFIDENTIALITY OF STATisTICS.—Any statistics submitted to the Sec- 
retary by any person in compliance with any requirement under subsection 
(a)(5) shall be confidential and shall not be disclosed except when re- 
quired under court order. The Secretary shall, by regulation, prescribe 
such procedures as may be necessary to preserve such confidentiality, ex- 
cept that the Secretary may release or make public any such statistics in 
any aggregate or summary form which does not directly: or indirectly dis- 
close the identity or business of any person who submits such statistics. 


Sec. 304. ACTION BY THE SECRETARY. 
(a) ACTION BY THE SECRETARY AFTER RECEIPT OF PLAN.—Within 60 days 
after the Secretary receives any fishery management plan, or any amend- 


ea to any such plan, which is prepared by any Council, the Secretary 
shall— 


a review such plan or amendment pursuant to subsection (b); and 
(2) notify such Council in writing of his approval, disapproval, or 
partial disapproval of such plan or amendment. 


In the case of disapproval or partial disapproval, the Secretary shall in- 
clude in such notification a statement and explanation of the Secretary’s ob- 
jections and the reasons therefor, suggestions for improvement, a request to 
such Council to change such plan or amendment to satisfy the objections, 
and a request to resubmit the plan or amendment, as so modified, to the 
Secretary within 45 days after the date on which the Council receives such 
notification. 


(b) REVIEW BY THE SECRETARY.—The Secretary shall review any fishery 
management plan, and any amendment to any such plan, prepared by any 
Council and submitted to him to determine whether it is consistent with 
the national standards, the other provisions of this Act, and any other ap- 
Eee law. In carrying out such review, the Secretary shall consult 
with— 


1a the Secretary of State with respect to foreign fishing; and 
2) the Secretary of the department in which the Coast Guard is 
operating with respect to enforcement at sea. 


(c) PREPARATION BY THE SECRETARY.—(1) The Secretary may prepare a 
fishery management plan, with respect to any fishery, or any amendment 
to any such plan, in accordance with the national standards, the other pro- 
visions of this Act, and any other applicable law, ii— 


(A) the appropriate Council fails to develop and submit to the Sec- 
retary, after a reasonable period of time, a fishery management plan for 
such fishery, or any necessary amendment to such a plan, if such fishery 
requires conservation and management; or 

(B) the Secretary disapproves or partially disapproves any such plan 

or amendment, and the Council involved fails to change such plan or 
amendment in accordance with the notification made under subsection (a) 
(2). 
In preparing any such plan or amendment, the Secretary shall consult with 
the Secretary of State with respect to foreign fishing and with the Sec- 
retary of the department in which the Coast Guard is operating with re- 
spect to enforcement at sea. 
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(2) Whenever, pursuant to paragraph (1), the Secretary prepares a 
fisaery management plan or amendment, the Secretary shall promptly trans- 
m+ such plan or amendment to the appropriate Council for consideration 
ard comment. Within 45 days after the date of receipt of such plan or 
amendment, the appropriate Council may recommend, to the Secretary, 
changes in such plan or amendment, consistent with the national standards, 
the other provisions of this Act, and any other applicable law. After the 
expiration of such 45-day peziod, the Secretary may implement such plan 
or amendment pursuant to section 305. 

(3) Notwithstanding paragraph (1), the Secretary may not include in 
any fishery management plan, or any amendment to any such plan, pre- 
pared by him, a provision establishing a limited access system described 
in section 303(b)(6), unless such system is first approved by a majority of 
the voting members, present and voting, of each appropriate Council. 


_d) ESTABLISHMENT OF FEES.—The Secretary shall by regulation estab- 
lis the level of any fees which are authorized to be charged pursuant to 
section 303(b)(1). Such level shall not exceed the administrative costs 
incurred by the Secretary in issuing such permits. 

@) FISHERIES RESEARCH.—The Secretary shall initiate and maintain a 
comprehensive program of fishery research to carry out and further the 
pucposes, policy, and provisions of this Act. Such program shall be de- | 
signed to acquire knowledge and information, including statistics, on fishery 
comservation and management, including, but not limited to, biological re- 
search concerning the interdependence of fisheries or stocks cf fish, the im- 
pact of pollution on fish, the impact of wetland and estuarine degradation, 
and other matters bearing upon the abundance and availability of fish. 

"1 £) MISCELLANEOUS DUTIES.—(1} If any fishery extends beyond the geo- 
grephical area of authority of any one Council, the Secretary may— 


(A) designate which Council shall prepare the fishery management 
plan for such fishery and any amendment to such plan; or 
B) may require that the plan and amendment be prepared jointly 
by the Councils concerned. 


Na jointly prepared plan or amendment may be submitted to the Secretary 
unless it is approved by e majority of the voting members, present and 
voting, of each Council concerned. 


(2) The Secretary shall establish the boundaries between the geo- 
graphical areas of authority of adjacent Councils. 


Sec. 305. IMPLEMENTATION OF FISHERY MANAGEMENT PLANS. 
(a) IN GENERAL.—As soon as practicable after the Secretary— 


(1) approves, pursuant to section 304(a} and (b), any fishery man- 
agement plan or amendment; or 

(2) prepares, pursuant to section 304(c), any fishery management plan 
or emendment; 


the Secretary shall publish in the Federal Register (A) such plan or amend- 
meat, and (B) any regulations which he proposes to promulgate to imple- 
meat such plan or amendment. Interested persons shall be afforded a 
period of not less than 45 days after such publication within which to sub- 
mit in writing data, views, or comments on the plan or amendment, and 
on =he proposed regulations. 


(b) wearinc.—The Secretary may schedule a hearing, in accordance 
wita section 553 of title 5, United States Code, on any fishery management 
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plan, any amendment to any such plan, and any regulations to implement 
any such plan or amendment. If any such hearing is scheduled, the Sec- 
retary may, pending its outcome— 


(A) postpone the effective date of the regulations proposed to imple- 
ment such plan or amendment; or 

(B) take such other action as he deems appropriate to preserve the 
` rights or status of any person. 


(c) IMPLEMENTATION.—The Secretary shall promulgate regulations to 
er any fishery management plan or any amendment to any such 
plan— 


(1) after consideration of all relevant matters— 


(A) presented to him during the 45-day period referred to in sub- 
section (a), and 
(B) produced in any hearing held under subsection (b); and 


(2) if he finds that the plan or amendment is consistent with the na- 
ie standards, the other provisions of this Act, and any other applicable 
aw. | 


To the extent practicable, such regulations shall be put into effect in a 
manner which does not disrupt the regular fishing season for any fishery. 


(d) JUDICIAL REVIEW.—Regulations promulgated by the Secretary under 
this Act shall be subject to judicial review to the extent authorized by, and 
in accordance with, chapter 7 of title 5, United States Code, if a petition 
for such review is filed within 30 days after the date on which the. regula- 
tions are promulgated; except that (1) section 705 of such title is not ap- 
plicable, and (2) the appropriate court shall only set aside any such regula- 
i on a ground specified in section 706(2) (A), (B), (C), or (D) of such 
title. 

(e) EMERGENCY AcTIONS.—If the Secretary finds that an emergency in- 
volving any fishery resources exists, he may— 


(1) promulgate emergency regulations, without regard to subsections 
(a) and (c), to implement any fishery management plan, if such emergency 
so requires; or 

(2) promulgate emergency regulations to amend any regulation which 
implements any existing fishery management plan, to the extent required by 
such emergency. 


Any emergency regulation which changes any existing fishery management 
plan shall be treated as an amendment to such plan for the period in which 
' such regulation is in effect. Any emergency regulation promulgated under 
this subsection (A) shall be published in Federal Register together with 
the reasons therefor; (B) shall remain in effect for not more than 45 days 
after the date of such publication, except that any such regulation may be 
repromulgated for one additional period of not more than 45 days; and 
(C) may be terminated by the Secretary at any earlier date by publication 
in the Federal Register of a notice of termination. 


(f£) ANNUAL REPORT.—The Secretary shall report to the Congress and the 
President, not later than March 1 of each year, on all activities of the 
Councils and the Secretary with respect to fishery management plans, regu- 
lations to implement such plans, and all other activities relating to the 
conservation and management of fishery resources that were undertaken 
under this Act during the preceding calendar year. 
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`g) RESPONSIBILITY OF THE SECRETARY.—The Secretary shall have general 
responsibility to carry out any fishery management plan or amendment ap- 
proved or prepared by him, in accordance with the provisions of this Act. 
The Secretary may promulgate such regulations, iù accordance with section 
593 Of title 5, United States Code, as may be necessary to cischarge such 
responsibility or to carry out any other provision of this Act. 


Sec. 306. STATE JURISDICTION. 

(a) IN GENERAL.—Except as provided in subsection (b), nothing in this 
Acz shall be construed as extending or diminishing the jurisdiction or au- 
thcrity of any State within its boundaries. No State may directly or in- 
directly regulate any fishing which is engaged in by any fishing vessel out- 
: - its boundaries, unless such vessel is registered under the laws of such 

tate. 

(b) excerrion.—(1) If the Secretary finds, after notice and an oppor- 
aay te a hearing in accordance with section 554 of title 5, United States 

Ole, that— 


(A) the fishing in a fishery, which is covered by a fishery manage- 
meat plan implemented under this Act, is engaged in predominately within 
the fishery conservation zone and beyond such zone; and 

(B) any State has taken any action, or omitted to take any action, 
the results of which substantially and adversely affect the carrying out of 
such fishery management plan; 


the Secretary shall promptly notify such State and the appropriate Council 
of such finding and of bis intention to regulate the applicable fishery within 
the boundaries of such State (other than its internal waters), pursuant to 
such fishery management plan and the regulations promulgated to imple- 
meat such plan. | 

(2) Ifthe Secretary, pursuant to this subsection, assumes responsibility 
for the regulation of any fishery, the State involved may at any time there- 
after apply to the Secretary for reinstatement of its authority over such 
fishery. If the Secretary finds that the reasons for which he assumed such 
reg ilation no longer prevail, he shall promptly terminate such regulation. 


Sec. 307. PROHIBITED ACTS. 
I- is unlawful— 


(1) for any person— 


(A) to violate any provision of this Act or any regulation or permit 
issued pursuant to this Act; l 

(B) to use any fishing vessel to engage in fishing after the revoca- 
tior, or during the period of suspension, of an applicable permit issued 
pursuant to this Act; 

(C) to violate any provision of, or regulation under, an applicable 
Se international fishery agreement entered into pursuant to section 
201 ‘c); 

i) to refuse to permit any officer authorized to enforce the pro- 
visions of this Act (as provided for in section 311) to board a fishing vessel 
sub-ect to such person’s control for purposes of conducting any search or 
inspection in connection with the enforcement of this Act or any regulation, 

permit, or agreement referred to in subparagraph (A) or (C); 
. (E) to forcibly assault, resist, oppose, impede, intimidate, or inter- 
fere with any such authorized officer in the conduct of any search or 
inspection described in subparagraph (D); 
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(F) to resist a lawful arrest for any act prohibited by this section; 

(G) to ship, transport, offer for sale, sell, purchase, import, export, 
or have custory, control, or possession of, any fish taken or retained in viola- 
tion of this Act or any regulation, permit, or agreement referred to in sub- 
paragraph (A) or (C); or : 

(H) to interfere with, delay, or prevent, by any means, the appre- 
hension or arrest of another person, knowing that such other person has 
committed any act prohibited by this section; and 


(2) for any vessel other than a vessel of the United States, and for 
the owner or operator of any vessel other than a vessel of the United States, 
to engage in fshing— 


(A) within the boundaries of any State; or 

(B) within the fishery conservation zone, or for any anadromous 
species or Continental Shelf fishery resources beyond such zone, unless 
such fishing is authorized by, and conducted in accordance with, a valid 
_and applicable permit issued pursuant to section 204(b) or (c). 


Sec. 308. Crivu, PENALTIES. 


(a) ASSESSMENT OF PENALTY.—Any person who is found by the Sec- 
retary, after notice and an opportunity for a hearing in accordance with 
section 554 of title 5, United States Code, to have committed an act pro- 
hibited by section 307 shall be liable to the United States for a civil penalty. 
The amount of the civil penalty shall not exceed $25,000 for each violation. 
Each day of a continuing violation shall constitute a separate offense. The 
amount of such civil penalty shall be assessed by the Secretary, or his des- 
ignee, by written notice. In determining the amount of such penalty, the 
Secretary shall take into account the nature, circumstances, extent, and 
gravity of the prohibited acts committed and, with respect to the violator, 
the degree of culpability, any history of prior offenses, ability to pay, and 
such other matters as justice may require. 

(b) REVIEW OF CIVIL PENALTY.—Any person against whom a civil penalty 
is assessed under subsection (a) may obtain review thereof in the ap- 
propriate court of the United States by filing a notice of appeal in such 
court within 30 days from the date of such order and by simultaneously 
sending a copy of such notice by certified mail to the Secretary. The Sec- 
retary shall promptly file in such court a certified copy of the record upon 
which such violation was found or such penalty imposed, as provided in 
section 2112 of title 28, United States Code. The findings and order of the 
Secretary shall be set aside by such court if they are not found to be sup- 
ported by substantial evidence, as provided in section 706(2) of title 5 
United States Code. 

(c) ACTION UPON FAILURE TO PAY ASSESSMENT.—If any person fails to 
pay an assessment of a civil penalty after it has become a final and un- 
appealable order, or after the appropriate court has entered final judgment 
in favor of the Secretary, the Secretary shall refer the matter to the Attorney 
General of the United States, who shall recover the amount assessed in any 
appropriate district court of the United States. In such action, the validity 
and appropriateness of the final order imposing the civil penalty shall not 
be subject to review. ; 

(d) COMPROMISE OR OTHER ACTION BY SECRETARY.—The Secretary may 
compromise, modify, or remit, with or without conditions, any civil penalty 
which is subject to imposition or which has been imposed under this 
section. 


? 
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Sec. 309. CRIMINAL OFFENSES, 
(a) OFFENSES.—A person is guilty of an offense if he commits any act 
prohibited by— | | 


(1) section 307(1) (D), (E), (F), or (H); or 
oa section 3072), 


{b) PUNISHMENT.—Any offense described in subsection (a1(1) is punish- ` 
akde by a fine of not more than $50,000, or imprisonment for not more than 
6 months, or both; except that if in the commission of any such offense the 
person uses a dangerous weapon, engages in conduct that causes bodily 
injury to any officer authorized to enforce the provisions of this Act (as 
provided for in section 311) or places any such officer in fear of imminent 
- bodily injury, the offense is punishable by a fine of not more than $100,000, 
or imprisonment for not more than 10 years, or both. Any offense described 
in subsection (a)(2) is punishable by a fine of not more than $100,000, or 
imerisonment for not more than 1 year, or both. 

`C) JURISDICTION.—There is Federal jurisdiction over any offense de- 
scribed in this section. 


Sec. 310. Cıvıl FoRFEITURES. 

~ @) IN GENERAL.—Any fishing vessel (including its fishing gear, furniture, 
appurtenances, stores, and cargo) used, and any fish taken or retained, in 
an7 manner, in connection with or as a result of the commission of any act 
prehibited by section 307 (other than any act for which the issuance of a 
citation under section 311(c) is sufficient sanction) shall be subject to for- 
feicure to the United States. AJl or part of such vessel may, and all such 
fisL shall, be forfeited to the United States pursuant to a civil proceeding 
under this section. 

tb) JURISDICTION OF CoURTS.—Any district court of the United States 
which has jurisdiction uncer section 311(d) shall have jurisdiction, upon 
application by the Attorney General! on behalf of the United States, to order 
anv forfeiture authorized under subsection (a) and any action provided for 
under subsection (d). 

(c) JUDGMENT.—If a judgment is entered for the United States in a civil 
for-eiture proceeding under this section, the Attorney General may seize 
any property or other interest declared forfeited to the United States, which 
has not previously been seized pursuant to this Act or for which security 
has not previously been obtained under subsection (d). The provisions of 
the customs Jaws relating to— 


(1) the disposition of forfeited property, 

(2) the proceeds from the sale of forfeited property, 
(3) the remission or mitigation of forfeitures, and 
al the compromise of claims, 


shal apply to any forfeiture ordered, and to any case in which forfeiture 
is elleged to be authorized, under this section, unless such provisions are 
incensistent with the purposes, policy, and provisions of this Act. The - 
dutes and powers imposed upon the Commissioner of Customs or other 
perons under such provisions shall, with respect to this Act, be performed 
by >fficers or other persons designated for such purpose by the Secretary. 


(1) procepurE.—(1) Any officer authorized to serve any process in rem 
whth is issued by a court having jurisdiction under section 311(d) shall— 


A) stay the execution of such process; or 
B) discharge any fish seized pursuant to such process; 
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upon the receipt of a satisfactory bond or other security from any person 
claiming such property. Such bond or other security shall be conditioned 
upon such person (i) delivering such property to the appropriate court 
upon order thereof, without any impairment of its value, or (ii) paying the 
monetary value of such property pursuant to an order of such court. Judg- 
ment shall be recoverable on such bond or other security against both the 
principal and any sureties in the event that any condition thereof is 
breached, as determined by such court. 


(2) Any fish seized pursuant to this Act may be sold, subject to the 
approval and direction of the appropriate court, for not less than the fair 
market value thereof. The proceeds of any such sale shall be deposited 
with such court pending the disposition of the matter involved. 


(e) REBUTTABLE PRESUMPTION.—For purposes of this section, it shall be 
a rebuttable presumption that all fish found on board a fishing vessel which 
is seized in connection with an act prohibited by section 307 were taken 
or retained in violation of this Act. 


Sec. 311. ENFORCEMENT. 

(a) RESPONSIBILITY.—The provisions of this Act shall be enforced by the 
Secretary and the Secretary of the department in which the Coast Guard is 
operating. Such Secretaries may, by agreement, on a reimbursable basis 
or otherwise, utilize the personnel, services, equipment (including aircraft 
and vessels), and facilities of any other Federal agency, including all ele- 
ments of the Department of Defense, and of any State agency, in the per- 
formance of such duties. Such Secretaries shall report semiannually, to 
each committee of the Congress listed in section 203(b) and to the Councils, 
on the degree and extent of known and estimated compliance with the 
provisions of this Act. 

(b) POWERS OF AUTHORIZED OFFIcERS.—Any officer who is authorized (by 
the Secretary, the Secretary of the department in which the Coast Guard 
is operating, or the head of any Federal or State agency which has entered 
into an agreement with such Secretaries under subsection (a)) to enforce 
the provisions of this Act may— 


(1) with or without a warrant or other process— 


(A) arrest any person, if he has reasonable cause to believe that 
such person has committed an act prohibited by section 307; 

(B) board, and search or inspect, any fishing vessel which is sub- 
ject to the provisions of this Act; 

(C) seize any fishing vessel (together with its fishing gear, furniture, 
appurtenances, stores, and cargo) used or employed in, or with respect to 
which it reasonably appears that such vessel was used or employed in, the 
violation of any provision of this Act; , 

(D) seize any fish (wherever found) taken or retained in violation 
of any provision of this Act; and 

(E) seize any other evidence related to any violation of any pro- 
vision of this Act; 


(2) execute any warrant or other process issued by any court of com- 
petent jurisdiction; and 
' (3) exercise any other lawful authority. 


(c) ISSUANCE OF cITATIONS.—If any officer authorized to enforce. the pro- 
visions of this Act (as provided for in this section) finds that a fishing 
vessel is operating or has been operated in violation of any provision of 
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this Act, such officer may, in accordance with regulations issued jointly by 
tke Secretary and the Secretary of the department in which the Coast Guard 
is operating, issue a citaticn to the owner or operator of such vessel in lieu of 
proceeding under subsection (b). If a permit has been issued pursuant 
to this Act for such vessel, such officer shall note the issuance of any 
citation under this subsection, including the date thereof and the reason 
therefor, on the permit. The Secretary shall maintain a record of all cita- 
ticns issued pursuant to this subsection. 

(d) JURISDICTION OF CoURTS.—‘he district courts of the United States 
shall have exclusive jurisdiction over any case or controversy arising under 
thə provisions of this Act. In the case of Guam, and any Commonwealth, 
tecritory, or possession of the United States in the Pacific Ocean, the ap- 
propriate court is the United States District Court for the District of Guam, 
except that in the case of American Samoa, the appropriate court is the 
United States District Court for the District of Hawaii. Any such court 
may, at any time— 


a enter restraining orders cr prohibitions; 

2) issue warrants, process in rem, or other process; 

134 prescribe and accept satisfactory bonds or other security; and 
(4) take such other actions as are in the interest of justice. 


‘@) DEFINITION.—For purposes cf this section— 

(1) The term “provisions of tais Act” includes (A) any regulation or 
pe-mit issued pursuant to this Act, and (B) any provision of, or regulation 
issaed pursuant to, any international fishery agreement under which foreign 
fishing is authorized by section 201 (b) or (c), with respect to fishing sub- 
ject to the exclusive fishery management authority of the United States. 

(2) The term “violation of any provision of this Act” includes (A) 
the commission of any act prohibited by section 307, and (B) the violation 
of any regulation, permit, or agreement referred to in paragraph (1). 


Sec. 312. EFFECTIVE DATE or CERTAIN PROVISIONS. 
Sections 307, 308, 309, 310, and S11 shall take effect March 1, 1977. 


TITLE IV—MISCELLANEOUS PROVISIONS 


Sec, 401. EFFECT on LAW OF THE SEA TREATY. 

If the United States ratifies a comprehensive treaty, which includes pro- 
visions with respect to fishery conservation and management jurisdiction, 
resalting from any United Nations Conference on the Law of the Sea, the 
Secretary, after consultation with the Secretary of State, may promulgate 
an} amendment to the regulations promulgated under this Act if such 
am2ndment is necessary and appropriate to conform such regulations to 
the provisions of such treaty, in anticipation of the date when such treaty 
shall come into force and effect for, or otherwise be applizable to, the 
Un-ted States. 


Sec. 402. JREPEALS. 
(a) The Act of October 14, 1966 (16 U.S.C, 1091-1094), is repealed as 


of March 1, 1977. 
(b) The Act of May 20, 1964 (16 U.S.C. 1081-1086), is repealed as of 


Macch 1, 1977. 


Sec 403. FISHERMEN’S PROTECTIVE ACT AMENDMENTS. 
(a) AMENDMENTS.—The Act of August 27, 1954 (22 U.S.C. 1972), is 


amended— 
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(1) by amending section 2 thereof to read as follows: 
“Src, 2. If— 

(1) any vessel of the United States is seized by a foreign country on the basis 
of claims in territorial waters or the high seas which are not recognized by the 
United States; or 

(2) any general claim of any foreign country to exclusive fishery manage- 
ment authority is recognized by the United States, and any vessel of the United 
States is seized by such foreign country on the basis of conditions and restrictions 
under such claim, if such conditions and restrictions— 

(A) are unrelated to fishery conservation and management. 

(B) fail to consider and take into account traditional fishing practices of 
vessels of the United States, 

(C) are greater or more onerous than the conditions and restrictions which 
the United States applies to foreign fishing vessels subject to the exclusive fishery 
management authority of the United States (as established in title I of the Fishery 
Conservation and Management Act of 1976), or 

(D) fail to allow fishing vessels of the United States equitable access to 
fish subject to such country’s exclusive fishery management authority; 


and there is no dispute as to the material facts with respect to the location. or 
activity of such vessel at the time of such seizure, the Secretary of State shall 
immediately take such steps as are necessary—. ) 

(i) for the protection of such vessel and for the health and welfare of 
its crew; 

(ii) to secure the release of such vessel and its crew; and 

(iii) to determine the amount of any fine, license, fee, registration fee, 
or other direct charge reimbursable under section 3(a) of this Act.”; and 


(2) by amending section 3(a) thereof by inserting immediately before the last 
sentence thereof the following: new sentence: “For purposes of this section, the 
term ‘other direct charge’ means any levy, however characterized or computed (in- 
cluding, but not limited to, any computation based on the value of a vessel or the 
value of fish or other property on board a vessel), which is imposed in addition 
to any fine, license fee, or registration fee.” 


(b) EFFECTIVE DATE.—The amendment made by subsection (a)(1) shall 
take effect March 1, 1977. The amendment made by subsection (a)(2) 
shall apply with respect to seizures of vessels of the United States occurring 
on or after December 31, 1974. 


Sec. 404, Marine MAMMAL PROTECTION Act AMENDMENT. 

(a) AMENDMENT.—Section 3(15)(B) of the Marine Mammal Protection ` 
Act of 1972 (16 U.S.C. 13862(15)(B)) is amended by striking out “the 
fisheries zone established pursuant to the Act of October 14, 1966,” and in- 
serting in lieu thereof “the waters included within a zone, contiguous to the 
territorial sea of the United States, of which the inner boundary is a line 
coterminous with the seaward boundary of each coastal State, and the 
outer boundary is a line drawn in such a manner that each point on it is 
200 nautical miles from the baseline from which the territorial sea is 
measured.” 

(b) EFFECTIVE DATE—-The amendment made by subsection (a) shall 
take effect March 1, 1977. 


Sec. 405. ATLANTIC Tunas Convention Act AMENDMENT. 

(a) AMENDMENT.—Section 2(4) of the Atlantic Tunas Convention Act 
of 1976 (16 U.S.C. 971(4)) is amended by striking out “the fisheries zone 
established pursuant to the Act of October 14, 1966 (80 Stat. 908; 16 U.S.C. 
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109_-1094),” and inserting in lieu thereof “the waters included within a 
zone, contiguous to the territorial sea of the United States, of which the 
inner boundary is a line coterminous with the seaward boundary of each 
coastal State, and the outer boundary is a line drawn in such a manner 
that each point on it is 200 nautical miles from the baseline from which 
the territorial sea is measured,”. 

(3) EFFECTIVE DATE.—The amendment made by subsection (a) shall take 
effect March 1, 1977. 


Sec. 406. AUTHORIZATION OF APPROPRIATIONS. 
Taere are authorized to be appropriated to the Secretary, for purposes 
of carrying out the provisions of this Act, not to exceed the following sums: 


(1) $5,000,000 for the fiscal year ending June 30, 1976. 

(2) $5,000,000 for the transitional fiscal quarter ending September 30, 
$25,000,000 for the fiscal year ending September 30, 1977. 

4) $30,000,000 for the fiscal year ending September 30, 1978. 


App-oved. April 13, 1976. 
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Wirtschaftsrecht und Wirtschaftspolitik Band 45 


Herausgegeben von Professor Dr. Ernst-Joachim Mestmicker, in Verbindung mit Professor Dr. Kurt 
Hans Biedenkopf und Professor Dr. Erich Hoppmann 





Norbert Horn 





Monetire Probleme im internatio- 
nalen Handelund Kapitalverkehr 


Rechtliche und wirtschaftliche Risikokontrollen 





Die Erosion des Wdahrungssystems von Bretton Woods stellt die am internationalen Handel und 
Kapitalverkehr beteiligten Wirtschaftssubjekte vor zahlreiche Probleme, deren Bewältigung die Zu- 
sammenarbeit yon Juristen und Wirtschaftlern erfordert. Der vorliegende Band enthält die Arbeits- 
ergebnisse eines internationalen und interdisziplindren Symposiums, das vom 12.-14. Juni 1975 am 
Zentrum fiir interdisziplinire Forschung der Universität Bielefeld in Verbindung mit dem Institute for 
International and Foreign Trade Law, Washington, D. C., stattfand. Die Verfasser der Beiträge 
sind Wirtschaftler und Juristen aus Europa und den USA, die sich als Wissenschaftler an Univer- 
sitaten oder als Praktiker in Unternehmen, Banken und internationalen Institutionen mit monetaren 
Problemen im internationalen Wirtschaftsverkehr befassen und dazu Problemanalysen und Erfah- 
rungsberichte vorlegen, 

In der Sache stehen Probleme der Wechselkurse, also des externen Geldwertes, im Vordergrund. 
Dahinter stehen nicht völlig ablésbare Fragen der Binnenkaufkraft und der allgemeinen Inflations- 
entwicklung. Hinzu treten Probleme besonderer Preis- und Kostenentwicklungen — im internationalen 
Bereich vor allem der Rohölpreise — mit ihren politischen Implikationen. Diese sind zwar nicht rein 
monetärer Art, stehen aber mit monetären Problemen teils in Zusammenhang, teils sind sie ihnen 
in der Struktur ähnlich, Schließlich geht es auch um die rechtlichen und administrativen Rabmen- 
bedingungen internationaler Zahlungen und Kapitalübertragungen und die hier implizierten Trans- 
ferrisiken. ~ Diese Probleme werden hier primär aus der Sicht der unmittelbaren Teilnehmer am 
internationalen Handel und Kapitalverkehr betrachtet, also der Exporteure und Importeure, der Ban- 
ken, Kreditnehmer, Investoren und multinationalen Unternehmen, die in der täglichen Praxis die 
monetiren Risiken erkennen und unter Kontrolle bringen müssen. Von hier aus werden auch die 
übergreifenden währungspolitischen und rechtlichen Zusammenhänge einbezogen, und damit die 
Staaten und internationalen Institutionen als Entscheidungsträger des internationalen Wirtschafts- 
verkehrs. 

In den Arbeiten dieses Bandes geht es nicht um die Vermehrung der Zahl der Reformvorschläge 
zum Weltwirtschaftssystem, sondern die Analyse der rechtlichen und währungspolitischen Rahmen- 
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sammenarbeit aufzeigt, Die Frage, warum in Frankreich eine derartige Neuschépfung erfolgte und 
inwieweit dies ein Beispiel abgeben kann fiir entsprechende Maßnahmen auf der Ebene des natio- 
nalen und des europäischen Rechts, hat Anlaß gegeben zu einer weitgespannten gesellschaftsrecht- 
lichen Grundlagen- Untersuchung, 

Der Vergleich der sich scheinbar entsprechenden Grundbegriffe Société und Gesellschaft sowie 
der einfachen Personengesellschaften wie société civile und BGB-Gesellscha‘t, Stille Gesellschaft 
und société en participation etc, macht tiefgreifende Unterschiede sichtbar. Aus ihnen ergibt sich 
der Standort des »groupement d'intérêt économiquex, aber auch anderer, bisher viel weniger 
beobachteter »groupements«. Dabei werden die von einem gemeinsamen Ausgangspunkt im 18. Jahr- 
hundert ausgehenden Linien einer gegenliufigen Entwicklung aufgezeigt, die es bei den bevor- 
stehenden Bemühungen um ein etropdisches Gesellschaftsrecht zu berücksichtigen gilt. Im Zuge 
der Untersuchung werden nicht par die Besonderheiten und Schwierigkeiten des französischen 
Gesellschaftsrechts beleuchtet, sondern auch fiir das deutsche Recht beachtliche Gesichtspunkte 
und Folgerungen herausgearbeitet. 

Die unmittelbare Relevanz der verschiedenen dogmatischen Positionen wird allenthalben sichtbar, 
und zwar vor allem immer wieder an Xooperationsfallen, Damit wendet sich die vorliegende 
Untersuchung in gleicher Weise an den theoretisch interessierten Leser wie <n den Praktiker des 
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lung gewissermaBen auch von hinten gelesen werden kann. Sachregister und Entscheidungsyerzeich- 
nis erleichtern zusätzlich die Orientierung. 
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STAFF OF THE UNITED NATIONS SEGRETARIAT: 
PROBLEMS AND DIRECTIONS 


By Theodor Meron * 


INTRODUCTION 


The Secretary-General of the United Nations has’ recently referred to the 
goal of building up an international staff of the highest standard. of' effi- 
ciency, competence, and integrity, responsible only to the Organization. and 
with as wide a geographical basis as possible, He acknowledged that the 
' fact that the United Nations is a predominantly political organization 
inevitably exposes the Secretariat to pressures from many quarters although 

“Governments have generally made great efforts to respect the terms of 
Article 100, paragraph 2, of the Charter... .”? He expressed the belief that 
_it has been widely recognized that an objective independent Secretariat ? 
is in the long run in the best interest of all member states. 

It is, however, not at all certain that the values held in 1945 by. the 
majority of the fifty-one states which signed the Charter at San Francisco 
are shared today by the majority of the 144 member states of the United 
Nations. The Secretariat today is under. considerable internal and external 
pressures with regard to recruitment and promotion, and in broader terms 
with respect to its international character and independence. The Secre- 
tariat suffers from considerable malaise, which is due to a wide spectrum 
of causes such as the decline in the United’ States and in some other coun- 
tries in the centrality and in the prestige of the United Nations and in its 
ability to attract outstanding talent for service in the Secretariat; doubts 
about the relevance and the significance of the tasks assigned to the Secre- 
tariat as a whole’ and to a great many members of the staff;. uncertainty 
about tenure and career prospects; and unhappiness about the increasing 
politicization of personnel procedures.’ Rightly or wrongly the staff is 
under the impression that Permanent Missions to the United Nations have 
- an important influence on promotion procedures relating to their nationals 
in the Secretariat. > This results in greater vulnerability to national: in- 


* Visiting Professor of Law, New York University. “The author wrote this article 
in the context of a broader. study of UN personnel policies to be published in 1977 un- 


> der the title “The United Nations Secretariat: The Rules and the Practice.” The study 


was carried out by the author as a Fellow of the Rockefeller Foundation. The views, 
expressed in this article are those of the author. 

1 INTRODUCTION TO THE REPORT OF THE SECRETARY-GENERAL ON THE WORK OF THE 
ORGANIZATION, 30 GAOR, Supp. 1A, at 9. UN Doc. A/10001/Add.1 (1978). 
2 See, in general, Schwebel, International Character of the Secretariat of the United 
Nations, 30 Brrr. Y.B. INTL L. 71 (1953); Jenks, Some Problems of an International - 
Civil Service. 2 REPORT OF THE SPECIAL COMMITTEE FOR THE REVIEW OF, THE UNITED 
‘Nations SALARY SYSTEM, 27 GAOR, Supp. 28, at 132, UN Doe. A/8728 (1972). See 
also infra note 71. 
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fluences. There is also concern about. the filling of a growing A 
of senior posts through recruitment from outside, which has an adverse 
effect on the advancement prospects of the existing. staff, and about the 
fact that nationality and other political considerations over-shadow the 
principle of merit. 

Problems of the professional staff of the Secretariat have’ usually been 
considered in political, administrative, and budgetary terms. It is now 
' imperative to discuss them in legal terms too in the light of the purposes 
and the requirements of the Charter. Indeed, given the political and 
social stresses to which the staff is exposed, the role of law must be re- 
invigorated and proper procedures, counterbalances, pateouercs and due 
-process must be developed. 


uz n TRAVAUX PREPARATOIRES 


In the limited space here available, it is impossible to survey and analyze 
n detail the legislative history of Articles 100 and 101 of the Charter, in- 
luding the history of the several drafts of the Charter prepared in the 
Department of State.. The author will therefore deal only with the travaux 
 2réparatoires ® of the San Francisco Conference. 

The Founding Fathers were against the appointment or cosinadtion of 
-enior officials by the political organs of the Organization. They insisted 
on the authority of the Secretary-General to appoint even the most senior 
officials of the Secretariat, subject only to the general regulations to be 
established by the General Assembly and, of course, subject to the Charter.* 
Zt appears that they wanted a continuing, career, international, independent 
civil service, the members of which would be responsible not to their na- 
onal governments but only to the Organization itself. It is clear that they 
desired the staff of the Secretariat to have the highest possible qualifica- 


8 RUSSELL & MUTHER, A History of THE Unrrep Nations Carrer 369-77, 431-32, 
£54-62, 992 (1958). Posrwan Forercn Poricy PREPARATION 1939-1945, Dept. of ` 
State Pub. 3580 at 476, 528, 590-91, 605, 618 (1950). 3 UNCIO 22. 7 UNCIO 
306-07, 280-81, 387, 389-95, 505-12, 556-58. 8 UNCIO 332-33. Unrrep NATIONS 
GONFERENCE ON INTERNATIONAL ORGANIZATION: REPORT ON THE (CONFERENCE HELD _ 
fr SAN Francisco 25 April-26 June, 1945, py THe Rr. Hon, PETER Fraser, CHAIR- 
MAN OF THE NEw ZEALAND DELEGATICN 35-36 (1945). REPORT oF THE.CANADIAN DEL- 
ESATION ON THE UNITED NATIONS CONFERENCE ON INTERNATIONAL OEFGANIZATION, HELD | 
ax San Francisco, 25th April-26th June, 1945, at 58-60 (1945). 

4 Compare with Article 6(3) of the Convenant of the League of Nations, according 
te which the staff of the Secretariat was to be appointed by the Secretary-General 
vith the approval of the Council. Nevertheless, in a number of cases, the UN General 
- Assembly has decided that certain senior officials should be electeč or confirmed by 

it (High Commissioner for Refugees, Secretary-General of the United Nations Con- — 
ference on Trade and Development, - Executive Director of the United Nations En- 
vronment Programme, Executive Director of the United Nations Industrial Develop- 
ment Organization). Such decisions are of questionable validity under the Charter.’ 
‘They are indicative of the growing autonomy of a number of senior cfiicials, often with 
irdependent power bases. (influential states or groups of states) and of the continuing 
esosion of the powers of the Secretary-General. These developments, as well as suc- 
cessful claims by some states and groups of states to certain posts as their permanent 
“preserves,” contribute to the “balkanizaion” of the Secretariat. 
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tions, efficiency, competence, and. integrity. idsi it is clear that the 
principle of merit was paramount in their minds and prevailed over the 
importance given to recruiting staff on as wide a geographical basis as pos- 
sible. But the Founding Fathers gave no. thought to the exact rélationship 
of merit to geography, beyond the establishment of the paramountcy of 


the former. Neither did they clarify what was meant by “geographical ` l 


basis” The simplest and probably the most plausible interpretation of 
this term would be that the Founding Fathers desired the widest possible 
“representation” of nationalities in the Secretariat. They wanted a Secre- 
tariat organized on a truly international basis. There is no evidence that 
the Founding Fathers had ever intended the “geographical basis” to mean 
a broad cultural basis, a regional basis,’ or other theories advanced post hoc 
by various interested parties; Nor did they ever think of any system of 
weighted “representation” in the Secretariat, such as that based on assess- 
ments to the budget of the Organization or on population. We must also 
assume that the words “geographical basis” in Article 101(3) mean some- 
thing different from the words “equitable. geographical eeeeea in 
Article 23, where regions are apparently referred to. 


THE PREPARATORY Goma 


It is of special interest to examine how the. Preparatory Commission of 
the United Nations, convened in London shortly after the San Francisco 
Conference, envisaged the future ‘organization and composition of the 
Secretariat. ` 

The Commission observed that the manner in abh the Sécretariat 
would perform its tasks would determine the degree to which the objectives 
of the Charter would be realized. To enjoy the confidence of the members 
of the Organization, the Secretariat must be truly international. It could 
not be composed, even in part, of national representatives reponnble to 
governments. 

_- The Preparatory Conniiseibn was of the view that unless jase of 
the staff could be offered some assurance of being able to make their 
careers in the Secretariat, many of the best candidates would inevitably 
be kept away. It observed that “members of the staff [cannot] be expected 
fully to subordinate the special interest of their countries to the inter- 
national interest if they are merely detached temporarily from national 
administrations and remain dependent upon them for their future.” © While 
it was important that officials from national services should be enabled 
to serve in the Secretariat so that personal contacts between the Secretariat 
and national administrations might be strengthened and a body of national 


5 According to the unpublished and uncorrected verbatim minutes of the 19th Meet- 
ing of Committee I/2, the principle of regional representation was implicit in the com- 
ments of Greece. Belgium, the Ukrainian SSR, and, more explicitly, the Soviet Union 
all interpreted “g eographical basis” as referring to individual states and to nationality. 
6 REPORT OF THE PREPARATORY PESOS OF THE Unyrep Nations, PC/20, at 92 


(1945). 
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oficials with international experience created, they could serve for periods. 
not longer than two years, 

_ In the light of the above considerations, and given the importance of 
obtaining the advantages of. experience and of establishing sound ‘ad- 
ministrative traditions, the bulk of the staff should, in the view of the 
Preparatory ‘Commission, consist of persons who would make their career ' 
ir the Secretariat. An appointment should not be terminated to make way 
fcr the. appointment of a person of another nationality or for other reasons 
nət connected with the work of the staff member. But the entire Secre- 
tariat should not be recruited on a permanent basis. Certain senior officers 
sLould be appointed under ‘écntracts not to exceed five years, subject to 
tke possibility of renewal.” The Secretary-General would be free to offer - 
temporary appointments to specialists in technical fields, to persons with 
scecial political qualifications likely to be required for the performance of 
urgent and exceptional tasks, and to candidates from geographical regions . 
. inadequately represented if suitable candidates from that region were not 
readily available for permanent appointment. 

The Preparatory Commission thus spoke of geographical regions in- . 
acequately represented rather than of states inadequately represented. It ` 
expressed the belief that the principle of merit in recruitmert “can in large 
measure be reconciled” with recruitment of staff on as wide a geographical 
besis as possible.® 

Even the highest posts should be open for promotion from. within, 
here candidates of equal merit were available, and sub‘ect to the re- 
qtirements of service and to “the maintenance of equitable geographical 
distribution,” preference was expressed for filling “vacancies for long-term 
appointments” by promotion rather.than by appointment from outside:* 
Br “vacancies for long-term appointments,” the Preparatory Commission 
_probably meant posts requiring considerable experience and continuity. 
It may be observed that the Preparatory Commission applied to the staff 
the term “equitable geographical distribution” (which originates in Article ` 
23 of the Charter), thus significantly rephrasing the second part of Article 
104(3). This phrase was to become a household term of the Organization, - 
th= expression of a principle steadily growing in importance in relation to, 
awl at the expense of, the paramount principle of merit. 

One particular. proposal made to the Preparatory Commission deserves 
spacial mention. The delegation of Yugoslavia proposed that better to 
ensure that the candidates were qualified, “the appointment of officials. of 
the Secretariat should be made with the consent of the Member Govern- 
ment of which the candidate is a national.” ° 

The delegate of Yugoslavia explained that in many cases governments 
were in the best position to assess the qualifications of cardidates. The 


z Id. at 93. Compare, REPORT BY THE Executive COMMITTEE TO THE PREPARATORY 
COMMISSION OF THE UnireD Nations; PC/EX/113/Rev. 1, at 81 (1965), - 
'E REPORT OF THE PREPARATORY COMMISSION, supi note €, at 85, 
€ Id, at 91. | ó | i 
m) PC/AB/54. a 


; 
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United Nations was, an intergovernmental organization and persons ap- 
pointed to the Secretariat must command the confidence of their govern- 
ments if they were to be of real value to it. Of course, once they were 
appointed, governments would respect their exclusively international re- 
sponsibilities. Yugoslavia further argued that its proposal could ‘be properly 
adopted as regulations established by the General Assembly under Article 101 
of the Charter. A large number of delegations opposed the proposal as 
impinging on the exclusive responsibilities of the Secretary-General under | 
- Article 101, as threatening the freedom, independence, and truly inter- 

national character of the Secretariat, and as defeating the spirit and in- 
fringing the letter of Article 100. While it was sensible that the staff 


__- should, as far as possible, be acceptable to member governments and that 


the Secretary-General would often request from them or from private 
bodies information regarding candidates, it would be .extremely un- 
desirable to write into the text anything that would “give national govern- 
ments particular rights in this respect, or permit political pressure on the 
Secretary-General.” | Moreover, governments were not always qualified to 
pronounce on à candidate’s suitability and might find it embarrassing to 
recommend a candidate belonging to a political opposition. It was wiser, 
therefore; to rely on the discretion and the good sense of the Secretary- 
General. This part of the Yugoslav proposal was defeated by a large 
majority.?? 


“ee Pence OF EQUITABLE GEOGRAPHICAL DISTRIBUTION: 
| TRIALS AND TRIBULATIONS 


Obviously, the principle of geographical distribution, enunciated in 
Article 101(3) of the Charter, had to be translated into practical adminis- 
trative terms for the use of the Secretary-General and his aides in the 
recruitment of the staff. In 1948 the Secretary-General stated, ex cathedra, 
that the cardinal principle of geographical distribution did not mean 
that nationals of a particular nation should have a specified number of 
posts at a particular grade or grades, or that they should receive a par- 
ticular percentage of the total outlay in salaries. Rather, the Secretariat 
should be enriched by the experience and culture which each member 
nation could furnish, and each member should be satisfied that its own 
culture and philosophy made a full contribution to the Secretariat. The 
Secretary-General felt that any rigid mathematical formula, whether related 
to income, literacy, financial contributions to the UN budget; or any other 
criterion, would reduce the necessary administrative flexibility. Neverthe- 
less, contradicting the interpretation of the principle of geographical dis- 
tribution turning on cultural content he concluded that, since financial con- 
tributions to the UN. budget had been fixed.in relation to a combination of 
_ pertinent criteria, it would be reasonable to take them as the basis for a 
weighted.system, based primarily on contributions, with an allowed range >` 


' 21 PC/AB/66, at 51. 
12 Ibid, 
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of variations. However, a national minimum. quota, not dependerit on 
budgetary contributions, was introduced, whereby no country would be 
regarded as overrepresented if the number of its nationals in the Secre- - 
tarzat was less than four." - 
As could have been expected, however, the new statés admitted to member- - 
ship since 1955 were dissatisfied with the 1948 formula, which, pegged as it 
waz to the scale of assessments, inadequately reflected, in their view, the prin- _ 
cip.e of equality of states and indeed differences.in population. Pressures 
for change arose also out of the demands of the Soviet Union and its 
allizs that the staff should reflect equally three groups of states: “socialist,” 
“neatralist,” and “the United States and its allies.” - In 1961, the [Georges- 
Picot] Committee of Experts on the Review of the Activities and Organ- 
ization-of the Secretariat presented its report, which suggested changes in 
the system. . In the course of the discussion of the report at the sixteenth 


'. session of the General Assembly, several conflicting interpretations of the 


Cherter came into focus. Eastern European delegates argued that. the 
tern “geographical” in Article 101(3) of the Charter should ke interpreted — 
in the political, or ideological, sense. Not only should the three groups 
` of states be represented in the staff equally, but each state should decide 
‘if = given. person was qualified to represent it, Other delegations em- 
phasized that the pririciple of merit was paramount and that the Charter’ 
did not mention “geographical distribution” (except in Article 23) but 
spoxe of recruitment on the basis of certain prescribed qualifications. The . 
Cherter did not even stipulate that candidates must be nationals of any 
par-icular country. According to this view “geographical basis” was- un- 
` justy interpreted as meaning “nationality.” The Charter should be given 
a b-oad “cultural” interpretation. It was argued that the staff was com- 
pos2d of individuals, rather than “nationals,” protected by Article 8 of the ` 
Cherter.® During its seventeenth session, the General Assembly accepted 
a new formula, different from that of the Georges-Picot Committee, which 
was proposed by the Secretary-General. This formula, moditied by some 
variations in the relative weight of the various factors, still forms the basis 
of the present system.” 

Az present, the principle of geographical distribution is expressed in 
desirable ranges which are calculated for each state as follows: a range 
of cne to six posts is assigned. to each state by virtue of its membership. 
in tie Organization; out of 2,400 professional and higher level posts in the 
. Secretariat proper, financed under the regular budget,'® 200 posts are dis- 


183 GAOR, Plenary Meetings 157, UN Doe. A/652 (1948). See also G.A. Res. 153 
(II) UN Doc. A/519, at 62 (1947). - 

14 Secretary-General’s Bulletin No. 77, 3 GAOR, Plenary Meetings 160 (1948). 

15-16 GAOR, Annexes, Agenda Item No. 61, UN Doc. A/4776 (1961). 

16 Id., Agenda Item No. 64, at 20-22, UN Doc. A/5063 (1961). 

1717 GAOR, Annexes, Agenda Item No. 70, at 10; G,A. Res, 1852 (XVII), id. Supp. 
17, et 53, UN Doc. A/5217 (1962). 

18 Excluded from the geographical distribution were professional posts requiring 
specal language qualifications, General Service’ category posts (as well as manual 
labor and security posts), posts filled after interagency consultations, expert posts in 


4 x 
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tributed among the geographical regions taking into account the population 
factor, The remaining posts are allocated to each state on the basis of its 
budget assessment. Obviously, as thé number of member states increases, 
the number of posts attributed to the membership factor increases, while 
the number of posts attributed to the factor of contributions to the budget 
declines,?° 

Various General Assembly resolationg not only called for preference to ` 
be given to candidates from underrepresented states, but superimposed 
on the system of the desirable ranges additional recruitment guidelines 
or criteria, which are not rendered in mathematical terms. These include 
a linguistic balance within the Secretariat; for posts involving complex 
duties and responsibilities, preference is to be given to candidates willing to 
accept a career appointment or a fixed-term appointment for a period of not 
less than five years; preference should be given to a greater representation 
of nationals of developing countries in senior posts; posts at the senior 
level (where a nationality balance is impractical) should be distributed by 
regions; the number of women in the Secretariat as a whole and in senior 
posts in particular should be increased; and the age distribution of the 
staff should be improved through the recruitment of more young people.” 
Moreover, it was provided that the principle of geo graphical distribution 


the technical cooperation programs, a ne in programs financed i voluntary. 
contributions, 

19 UN Doc, A/10184, at 7-9 (1975). Calculated for 138 states and 2400 posts, and | 
on. the basis of the median of the desirable ranges, the weight of the membership . 
factor was 20.1 percent, of the population factor 8.3 percent, and of the contributions 
factor 71.7 percent (1975). On June 30, 1975, there were 485 U.S. nationals in posts 
subject to geographical distribution (desirable range: 358-523). For the breakdown 
of the staff subject to geographical distribution by nationality and level, see UN Doc. 
A/10184, Table 8. 

20N aturally, the larger contributors resist recent tentative suggestions by the Saray: l 
General designed to give a greater weight to the membership factor (two to eight 
posts). Periodic changes in the scale of assessments affect not only the allocation of 
posts to the factor of contributions, but also the weight of the population factor which 
is calculated on the basis of the allowance made for states where the per capita income 
is below a certain level. UN Doc. A/10184, at 9. | 

21UN Doc. A/AC.175/L.3, at 2-8 (1975). The [Gardner] Group of Experts pro- 
posed that countries within a region or within a subregion agree among themselves 
to pool the number of posts allocated to them for purposes of satisfying the require- _ 
ments of equitable geographical distribution. A New Unrrep Nations STRUCTURE FOR 
GLOBAL Economic Co-operation, UN Doc. E/AC, 62/9, para. 93(b), May 28, 1975. 
While the Secretary-General appeared to favor this regional approach, which would 
have given him greater flexibility, underrepresented states made it clear during the 
thirtieth session of the General Assembly that they would not be satisfied with the im- 
provement of the representation of their regions and would insist on a full attainment 
of their own national ranges. Regarding the question of the equality of women in the 
Secretariat, see SZALAI, THE SITUATION OF WOMEN IN THE UNITED Nations, A UNITAR 
Researncu Rerporr No. 18 (1973); Women anb THE UN, 7 UNITAR News, No. 1 
(1975). Regarding the work of UNITAR on other aspects of the international civil 
service, see 30 GAOR, Supp. 14, at 15, UN Doc. A/10014 (1975). Jordan & . 
Renninger, What Has Happened To Our i tia Civil Service (1975, UNITAR, 
unpublished). 
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should be applied to the Secretariat as a avoti and that no posts, units, or 
departments should be considered as the exclusive preserve of any in- 
dividual country or region.”? Although the ‘desirable ranges have been . 
considered by the Secretary-General as mere indicators of equitable geo- - 
graphical distribution and as designed to be “a flexible tool of manage- 
ment,” * there has been continuing pressure by states to assure a strict 
compliance by the Secretary-General with the desirable ranges. This has 
resulted in an administrative obsession with the desirable ranges to the 
detriment of the principle of merit. The Secretary-General himself has 
admitted that, in view of the growing emphasis. on adherence to quanti- - 
tative guidelines, there is a growing reluctance to exercise the administra- 
tive discretion necessary to determine the qualitative fitness of a candidate, 
if he falls outside the quantitative guidelines. The nonnumerical guide- 
lines made it necessary to assess tne candidate's fitness for appointment 
against a great many criteria, and it was unclear what weight should be 
given to each of them.” | 

In conclusion, it may be observed that the chaotic system developed by 
‘the General Assembly imposed a number of recruitment guidelines which ` 
are sometimes contradictory, and which, to a large extent, fall outside the 
intent of the Charter. Moreover, the principle of merit, which according to | 
the Charter was to be paramount, appears to have: been relegated to a 
secondary role. : 


SELECTED LEGAL QUESTIONS * 


I 


The Principle of Merit 
-and 
the Principle of Geographical Distribution 


A. Recruitment 


Following the admission to ie United Nations of 16 new states in 1955, 
the Legal Counsel gave an opinion (1956) on the meaning of the principle 
of geographical distribution and on its application. Basing himself on the 
statement by the Secretary-General in 1948 that geographical distribution 


22 Report of the Fifth Committee, UN Doc, A/9980, para. 45(b) approved by the 
Genezal -Assembly at its 2324th. plenary meeting. 29 GAOR, Supp. 31, at 139, UN 
Doc. A/9631 (1974). One of the departments in which a cultural balance is necessary 
(between the common law and the civil law) is the Office of Legal Affairs. 

23 Occasionally the General Assembly has paid lip service to this proposition. Report 
of the Fifth Committee, supra note 22, at para, 43. E 

24 UJN Doc. A/9120, paras. 107-09 (1973). 

25 In the preparation of this section the writer has been greatly assisted by a num- 
ber of unpublished opinions of the Legal Counsel- of the United Nations and his staff. 
in accordance with the understanding reached with the Legal Counsel, names of. coun- 
tries and individuals involved in the various opinions may not be identified. These 
opinions have been provided to the writer but he himself has not examined the files 
and thus is not familiar wih the exact'factual context in which each opinion was et 
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meant that the Secretariat should be enriched by the experience, culture, 
and philosophy of each nation,?° the Legal Counsel expressed the view 
that geographical distribution, while requiring consideration of legal nation- 
ality, also called for an examination of the candidate’s culture and of how 
far he represents his national culture and traditions and could contribute 
an understanding of them to the Secretariat.’ 

The Legal Counsel pointed out that there was an obligation to aa 
the principle of geographical distribution in recruitment to posts subject 
to geographical distribution, but under both the Charter and Staff Regula- 
tion 4.2 the principle of geographical distribution is obviously subordinate 
to the necessity for securing the highest standards of efficiency, competence, 
and integrity. 

As pointed out by the Legal Counsel, there is no question at all that the 
principle of merit should be paramount. But the Legal Counsel did not 
suggest what this in fact means. In simple terms the meaning of this 
principle is that in the case of two candidates for recruitment who are 
different in quality the superior candidate should be selected even though 
he might be a national of an overrepresented country and the other candi- _ 
date might be a national of an underrepresented or unrepresented country. 
Strict implementation of this legal interpretation of the paramountcy of the 
principle of merit is of course extremely difficult to achieve in practice. 
Indeed this is an area where the legal principle comes into conflict with 
the political, social, and administrative realities of a multinational political 
organization. Experience indicates that the paramountcy of merit is not 
consistently upheld. This problem should not, however, be approached in 
simplistic terms. The UN Secretariat has not developed, as yet, a complete 
and sophisticated. system of comparing various national university degrees, 
systems of education, types of practical and professional experience ac- 
quired in different states, etc. An administration, constantly pressured to 
achieve a speedy improvement of the equitable geographical distribution, 
is thus given considerable latitude in deciding who is the “superior” candi- 
date and in making the choice of whom to recruit. Even in national adminis- 
trations, such as that of the United States, the principle of merit sometimes 
has to give way to the need to seek adequate representation of members of 
minority groups, women, etc. In view of the growing sophistication and 
complexity of many professions in great demand in the Secretariat, espec- 
ially in the economic and technical fields, a clear and consistent application 
of the principle of merit would bring about a situation in which so many 
posts would be staffed by nationals of developed nations and by nationals 
of a small number of already heavily overrepresented developing nations 
(e.g., India, Pakistan, Egypt) that the composition of the staff would be 
politically unacceptable to the great majority of member states. As a result 
of claims by some states to certain senior posts as their own “national 
preserve,” the emphasis on the fulfillment of national desirable ranges, and 
difficulties in developing competitive examinations, the choice of the “supe- 


28 See supra note 13. 
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rior” candidate is often made not on a global basis as it should be, but 
from ‘among candidates from one national | group or from a few national 
groups. . 
7 Other.circumstances, too, may prevent merit from being ie sole criterion 
for appointment (and in certain circumstances, for promotion). One is 
‘the fact that any part of the Secretariat which performs tasks which 
may have political importance will not enjoy the confidence of all mem- 
‘bers if one nationality is disproportionately represented either in the, 
staff of that unit as a whole or in its upper echelons. Another is that in 
delicate political missions, including peacekeeping missions, the, Secretary- 
General cannot use nationals of the states in conflict or of other states re- 
garded as closely allied with them, since their mere nationality would be 
likely to destroy their effectiveness. To the extent that a Secretariat unit is 
involved in such delicate political tasks or expects to be called upon to 
supply staff to perform them, the nationality of a candidate may be a strong 
negative factor, regardless of his merit. 
There thus exist very considerable objective difficulties in the application 
of Article 101(3) of the Charter in accordance with its letter and spirit. 
Superimposed. on these and other genuine difficulties are ‘political prefer- 
ences and phenomena of bias and nepotism.?* Personnel administration 
in the Secretariat also suffers from an inadequacy of safeguards and from 
the absence of a system of counterbalances and due process. Such safe- 
guards are particularly needed, for it is in the area of recruitment. and pro- 
motion that pressures by states, cr groups of states, are strongly exerted 
on the Secretary-General and his senior aides. All too often in the past the 
_ Secretary-General and his senior aides have given in to such pressures. - 
Yet it is here that the Secretary-General should show great courage and 
Jeadership, setting an example to the Secretariat as a whole. . 
‘The Legal Counsel, in his above-mentioned opinion, pointed out that both 
the principle of merit and the principle of geographical distribution were 
to be administered entirely and exclusively by the Secretary-General, with- 
out any interference or pressure from governments of member states. | 
The Legal Counsel was asked whether appointments of staff members 
could be terminated in order to create vacancies to be used for improving 
- the geographical distribution through recruitment. None of the grounds 
enabling termination of permanent appointments under Staff Regulation 
9.1{a) allowed termination for the improvement of geographical distribu- 
tion. Nor was termination so motivated permissible under Staff Regula- 
' tion 9.1(b) with respect to staff members holding fixed-term appointments. 
` The Secretary-General could, however, refrain from renewing fixed-term’ 
` appointments which, under Staff. Rule 104.12(b), do not carry any ex- . 


27 See in general, Finger & Mugno, The Politics of Staffing the United Nations Secre- 
tariat, 29 Onsis 117 (1975). For a critical appraisal of the “bloated bureaucracy,” 
“waning idealism,” and . politicization in the Geneva UN Office, see The Wall Street 
Joumal, Aug. 11, 1976, at 1, col. 1. 
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pectancy of renewal or of conversion to any other type of appointment.”* 

In the view of the Legal Counsel, since the principle of geographical 
distribution is laid down in the Charter and in the Staff Regulations, a 
nonrenewal for the purpose of improving its application should not be 
vitiated by the Administrative Tribunal on grounds of improper motive. 
The Legal Counsel concluded that, while temporary appointments of staff 
members could be terminated on the ground that “such action would be in 
the interest of the United Nations” (under Staff Regulation 9.1(c)), the 
Secretary-General’s policy was not to do so for reasons of improving geo- 
graphical distribution of the staff. 

In the event of nonrenewal of a fixed-term appointment as to which there 
is a legal expectancy of renewal, one may well wonder whether the need 
to improve geographical distribution in’ the Secretariat, as distinguished 
from reasons pertaining to. the individual staff member, would be con- 
sidered by the Administrative Tribunal as proper motivation. 

The Secretary-General has not so far justified nonrenewal of fixed-term 
contracts on this ground. In practice, of course, the improvement of geo- 
graphical distribution must have been an important consideration in decid- 
ing whether to renew a fixed-term appointment. Where no expectancy of 
renewal has been created, this consideration appears to be proper and 
legitimate.?® 

The Legal Counsel’s “cultural” interpretation of the principle of geo- 
graphical distribution is not supported by the travaux préparatoires. The 
requirement that a candidate for recruitment be representative of his 
country’s culture and traditions, while not unreasonable, may be used by 
states to discredit nationals who are objectionable on political or other 
grounds. In practice cases have occurred of states claiming that a par- 
ticular individual was not truly representative of his country. Similar 
arguments have been adduced by members of the staff who opposed the 


28 The Secretary-General has full discretion whether to extend fixed-term contracts 
and, in the absence of countervailing circumstances, nonrenewal does not give rise to 
any rights for the staff member. The Administrative Tribunal has, however, developed 
the legal expectancy principle, according to which the staff member has certain legal 
rights if in the circumstances of the case he could reasonably expect to remain in the 
service of the United ‘Nations. Where legal expectancy of continued employment has 
been created, the claims of the staff member can be litigated by the Administrative 
Tribunal and, in some cases, compensation has been.awarded. See Bhattacharyya v. 
The Secretary-General of the United Nations, Judgment No. 142; Surina v. The Sec- 
retary-General of the United Nations, Judgment No. 178; Lawrence v. The Secretary- 
General of the United Nations, Judgment No. 185. Compare Fracyon v. The Secretary- 
General of the United Nations, Judgment No. 199. No expectancy was found in the 
case of Nath v. The Secretary-General of the United Nations, Judgment No. 181. 

29 In the 1975 case of El-Naggar v. The Secretary-General, the applicant argued, inter 
alia, that the reason for not converting his fixed-term contract into a career one was 
related to difficulties in the geographical distribution of the staff (Egypt, of which 
El-Naggar was a national, is overrepresented) UN Doc. AT/PV.124, at 38. The Ad- 
ministrative Tribunal merely held that the conversion of a fixed-term appointment into 
a permanent one was not “promotion” and that Saff Regulation 4.4 had no relevance 
either to nonrenewal of applicant’s fixed-term appointment, or to denial of a permanent 
appointment to him. UN Doe. AT/DEC/205, at 13. 
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_ recruitment of particular individuals. While a certain degree of connection 

‘and genuine link with the national state is a reasonable consideration, any 
departure from the relatively firm criterion of nationality creates room for 
arbitrariness and bias. To what extent is an Egyptian Copt representa- 
tive of Egyptian culture or an expatriate Czech representative of the post- 
Dubcek Czechoslovakia? What is to be made of a Chilean who was. an 
Allendé suporter, or a Jew from an Arab country? On occasion states have - 
actually demanded that the Secretary-General terminate appointments of 
some of their nationals on such grounds as unfamiliarity with the new 
social, cultural, and political conditions prevailing in the country or even’ 
with the new terminology of post-revolutionary regimes.®° Moreover, there 
is a considerable artificiality in the “cultural” interpretation of the prin- 
ciple of geographical distribution. How does a statistician, a registry 
supervisor, or a computer programmer demonstrate in the discharge of 
his duties that he is truly representative of his national culture? 


B. Promotion and placement 


If geographical distribution is relevant to recruitment, is it also relevant 
to promotion of members of the staff? In one opinion (1956), the Legal- 
Counsel expressed the view that there was no legal obligation to consider 
geographical distribution in transfers or promotions. This is certainly so, 
. but the question arises whether geographical distribution may be con- 
sidered at all in this context. In another opinion (1957), the Legal 
Counsel stressed that, under the frst sentence of Article 101(3) of the 
Charter, the paramount principle of merit was relevant to the employment 
of the staff and to the determination of the: conditions of service, while 
under the second sentence the principle of geographical distribution was 
relevant to recruitment only. This difference, which was regarded by the | 
Legal Counsel as fundamental, was clearly recognized by the General As- 
sembly in Staff Regulation 4.2, which spelled out that “the paramount con- 
sideration” of merit governed appointment, transfer, or promotion. More- 
_ over, if the powers of the Secretary-General to-evaluate the factors relevant 
to promotion were to be limited by the principle of geographical distribu- 
tion, this would handicap him in the discharge of his responsibilities as the 
Chief Administrative Officer under Article 97 of the Charter. 

Legally promotion must be based on merit and merit alone, including, 
of course, the observance of minimum periods of service in grade ac- 
cording to Staff Rule 104.14(f)(i#i)(C). Could it not be argued that the 
principle of geographical distribution may be taken into account by the 
Secretary-General under Article 97 in relation to the organization of the 
Secretariat and therefore in relation to placement and transfers? Although | 


80 Jt must be said to the credit of the People’s Republic of China that it has not 
tried to oust from the Secretariat members of the staff appointed during Taiwan’s 
representation in the United Nations. Rather, they have regarded all of them as 
“Chinese” and enabled those who wanted to do so to visit mainland China, take up - 
pamper of the People’s Republic of China, ete. 
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the principle of geographical distribution is relevant to the recruitment of 
staff to the Secretariat as a whole rather than to each individual depart- 
ment, it is obvious that the Secretary-General would have a legitimate in- 
. terest in avoiding a situation in which particular units of the Secretariat 
would be staffed or dominated by persons of one particular nationality, or 
even one particular region or group of countries." Placement and trans- 
fers are subject also to the limitation, already mentioned in the context of 
recruitment, that in delicate political missions the Secretary-General can- 
not use nationals of the states in conflict or nationals of their close allies. 
Recently, promotion prospects for certain “pariah” nationalities have be- 
come extremely poor, especially to senior posts, regardless of merit. 

Given the persistent feelirig of the staff that geographical distribution 
` has tended to become co-equal to and sometimes even a factor prevailing 
over merit, Secretary-General U Thant felt compelled to refer in a speech 
to the staff.to the sharpened sensitivity about the weight of merit in rela- 
tion to the principle of geographical distribution, stating that “in conson- 
' ance with the letter and spirit of the Charter,” it was his “intention to en- 
sure that the principle of geographical distribution remains relevant only 
to staff recruitment. It cannot and will not play any role in the processes 
. of promotion or placement.” * | 

Nevertheless, constant pressures from individual states, and sometimes 
groups of states, have made it extremely difficult for the Secretary-General 
to adhere to the principle that promotion is based on merit and that na- 
tionality is an extraneous factor. In practice, representatives of interested 
states approach key members of the staff to urge the promotion of their 
nationals. Resolutions of the General Assembly which insist on a regional’ 
distribution of senior posts, which provide for the election or the com- - 
firmation by the General Assembly of certain senior officials, or which give 
preference to nationals of developing countries in the filling of senior posts, 
although adopted in the context of recruitment, strengthened the pressures 
for a geographical distribution of senior posts in such a way as to affeot 
_adversely opportunities for promotion based on merit. l 

Sometimes, groups of states make specific demands for the promotion of 
nationals of. certain countries. Thus, a representative of the Group of 
Seventy-Seven, speaking in 1974-on behalf’ of the Group of developing 
countries, complained of the poor representation of developing countries in 
the higher and policymaking levels of the Secretariat of the UN Industrial 
Development Organization and called for a quick remedy “by the promo- 
.tion to three posts of D-2 of nationals of the developing countries.” ** Al- 
though one ay well ERAR with such claims, they adversely affect the 


31 See supra note 90, res 

82 Text of Address by Secretary-General.to Headquarters Staff of United Nations 
on Staff Day.. Press Release SG/SM/1008 at 4, Sept. 20, 1968. See also El-Naggar 
v. The Secretary-General AT/DEC/205, at <13. | 

8 UNIDO, REPORT oF THE INDUSTRIAL DEVELOPMENT BOARD ON THE Worx OF ITS 
Excuru Session, 29 GAOR, Supp. 16, at 40-41, UN Doc. A/9616 (1974). 
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legal principle of promotion by merit and the aay of the Secretary- 
General under the Charter. s 


D. Stateless persons and naticnals of nonmember states 


. Do stateless persons qualify for employment in the Secretariat? In an © 
apinion given in 1961, the Legal Counsel pointed out that neither the 
Charter. nor the resolutions af the General Assembly contained any legal 
prohibitions on the employment of stateless persons in the Secretariat. Staff 
Regulation 4.3 provides that selection of staff members shall be made, in 
accordance with the Charter, “without distinction as to race, sex or reli- 
zion,” but no reference is made to distinction on grounds of nationality. 
However, various resolutions of the General Assembly on the geographical 
distribution of the staff provide that clear preference is to be given to the 
~ecruitment of nationals of member states. Indeed, the system of desirable 
zanges of posts for each member state leaves no allocation or: quota of 
Josts for persons who are not nationals of member states. Therefore, the 


. recruitment of stateless persons should, according to the Legal Counsel, be 


exceptional, There is, of course, a broader latitude in the recruitment of 
stateless persons to posts which are not subject to geographical distribution, 
cuch as posts belonging to the General Service category or posts. re- 
quiring special language qualifications. 

In 1954 the Secretary-General advised the Department of State that this - 
subject should be of diminishing concern since, pursuant to the “require- 
rients under the Charter with respect to geographic distribution of staff, 
end in accordance with the recognized interest of having nationals of Mem- 
ker States in the Secretariat,” the recruitment policy did not favor the 
Hiring of stateless persons.*4 

One should, however, distinguish between the employment i in the Secre- . 
` tariat of stateless persons and the employment of nationals of nonmember 
gates." - In practice, the Secretariat has recognized the special position of 
tnose states which, although not members of the United Nations, were mem- 
ters of such bodies as the UN Children Fund, the Office of the UN High 
Gommissioner for Refugees, UNCTAD, UNDP, or the Regional Economic 
Gommissions. According to the internal instructions of the Secretariat, a 
rational of a nonmember state who meets the required qualifications may 
te appointed as a staff member if the post for which he is proposed is 
directly related to the work of the subsidiary organ of which the state is a 
member or if his qualifications are of such a nature as to warrant his 
appointment. It was subsequently decided that the assessed contribu- 
tions by a nonmember state to the relevant subsidiary organ would be 
teken as a basis for the determination of the number of posts to be filled by 
its nationals. No specific numbers have been set for nonmember states 
participating in the work of Regional Economic Commissions. 


348 Wireman, DIGEST OF INTERNATIONAL Law 336 (1967). On June 30, 1975, 
tke Secretariat employed 28 stateless persons. > 
35 See G.A., Res, 30(1), Feb. 9, 1946. 


Go 
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D. Staff members with dual nationality ` 


The Legal Counsel advised (1952) that for purposes of recruitment per- 
sons having the nationality of two states can only be regarded as having 
one nationality which should be determined by: the Secretary-General 
rather than by the staff member concerned. This principle found a later 
expression in Staf Rule 104.8 according to which, in the application of 
Staff Regulations and Rules, a staff member’s nationality shall be that of 
the state with which he is “in the Spmion of the Secretary-General, most © 
closely associated.” 

The nationality which is sunik at the time of recruitment ** is, of 
course, important also for certain administrative purposes, and especially 
for the enjoyment of privileges accorded the internationally recruited staff 
members under Staff Rule 104.7, such as home leave, education grants, 
payment of travel expenses upon initial appointment and separation, and 
`. repatriation grants. 


E. Permanent residence status in the United States 


Following the adoption of the U.S; Immigration and Nationality Act of 
1952, and the Report of the Secretary-General ** which discussed the im- 
plications of this Act for. UN staff members with permanent residence 
status, the Fifth Committee of the General Assembly considered the im- 
plications of that status for the staff of the United Nations. Support was ex- 
pressed for the view that a decision by a staff member to remain in perma- 
nent residence status did not in any way reflect a UN interest and was | 
even undesirable in that it might weaken existing ties with the country of 
nationality.** “International officials should be true representatives of the 
culture and personality of the country of which they were nationals, and 
that those who elected to break their ties with that country could no 
. longer claim to fulfill the conditions governing employment in the United 
Nations.” ® The Fifth Committee, having been informed that the Secretary- 
General would in the future refuse to recruit persons in permanent resi- 
dence status for posts subject to international recruitment,*® voted to ap- 
prove a recommendation of the Advisory Committee on Administrative and 
. Budgetary Questions that persons in permanent residence status in the 
United States should in the future be ineligible for appointment ‘as inter- 
nationally recruited staff members unless they were prepared to waive 
their residence status and change to a G-4 (or equivalent) visa status. 

Some ‘years later the question arose whether a staff member belonging 
to the General Service category (which is not subject to geographical | 


86 According to Staff Rule 104.4(c), a staff member who intends to change his 
nationality or: permanent residence status must notify the Secretary-General of that 
intention before the change becomes final. © 

37 8 GAOR, Annexes, Agenda Item No. 51, at 13, UN Doc. A/2533, para. 109. aoe 

88 Id. at 25, UN Doc. A/2581. i 

38 Id, at 45, UN Doc. A/2615, para, 70. 

40 Id. para. 69. 
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distribution), and who had acquired’a permanent residence status in the 
United States, had to waive that status as a condition for the implementa- 
tion of a decision to promote: him from the General Service to the Pro- 
fessional Category (which is*Subject to geographical distribution), In an 
opinion given in 1971, the Legal Counsel answered this question in the neg- 
ative. He pointed out that the commitment given by the Secretary-General 
to the Fifth Committee related only to the recruitment of persons for posts 
subject to international recruitment and not to recruitment or promotion 
within. the General Service category. Moreover, in light of Article 101(3), 
the general understanding had been that questions of nationality were . 
not relevant to promotions within the career service. Promotion should not 
be dependent on nationality, as it was extraneous to merit. In 1975, the 
Secretary-General wisely decided to grant staff members in the General 
. Service category with permanent resident status in the United States, and 
who were about to be pr omoted to the Professional category, the option of 
either relinquishing their permanent resident status and accepting a G-4 
visa, or maintaining their permanent resident status while losing certain 
entitlements. 7 


F. Diplomats and related persons 


On a number of occasions, members of national delegations to the 
General Assembly or of Permanent Missions to the United Nations have ° 
been recruited to the UN Secretariat. However, upon joining the Secre- 
tariat, such persons lose all claim to diplomatic status and become subject 
to'the legal regime applicable to the employees of the. UN Secretariat, ie., 
immunity from suit and Jegal process only in relation to acts performed 
‘n their official capacity.* Claims that members of the UN staff of Soviet 
nationality who had diplomatic titles while serving in the Soviet Ministry 
-or Foreign Affairs or as members of the Soviet delegation to the General 
Assembly also benefited from diplomatic immunities upon their joining the 
staff of the Secretariat have been denied. Thus, in United States v. 
Egorov and Egorova, the Court held that “[e]mployees of the United Na- 
tions are separate and distinct from persons designated by foreign govern-: 
‘ments to serve as their foreign representatives in or to the United Na- 
tions,” 4 This situation results from both the clear provisions of Article 100 
-of the Charter and the legal regime applicable to the employees of the 
Secretariat, This article was invoked by the United States in United States 
v. Coplon, wherein the government stated “that by virtue of Article 100 of 


41 Regarding the legal regime governing the privileges and immunities of members 
of the staff of the Secretariat, see the International Organizations Immunities Act, 
22, U.S.C. §288 et seq.; the Convention on the Privileges and Immunities of the United 
Nations, done at New York, Feb. 1, 1946, 2 UST 1418, TIAS No. 6800, 1 UNTS 16; 
the Agreement between the United. Nations and the United States of America regarding 
the Headquarters of the United Nations signed at Lake Success, June 26, 1947, 61 Stat. 
S416, TIAS No. 1676, 12 Bevans 956,11 UNTS Ll. See also United States v, Melekh 
190 F. Supp. 67 (S.D.N.Y., 1960) The Secretary-General and a. number of senior 
cfiicials enjoy broader immunities. 

42 299, F. Supp. 106, at 108 (E.D.N.Y., 1963). 
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the United. Nations Charter, ‘one may not simultaneously be an employee 
of the United Nations and a member of one of the national delegations 
and defendant’s acceptance of employment,in the UN Secretariat termi- 
nated any membership he may have had in the Soviet Delegation.” + 


t 


II 
-Proper Procedures: Some Problem Areas 


In a highly politicized multinational organization, processes of recruit- 
ment and promotion can operate according to the principles and purposes 
of the Charter only if they. are based on fair and impartial procedures 
and safeguards. Only if such procedures exist and are faithfully imple- 
mented can the principle of merit survive and coexist with the principle 
of geographical distribution, In the absence of such’ procedures, merit 
and morale suffer, while penne R ENE considerations tend to become 
a runaway horse. 

Given the natural suspicions which may Feall between nationals of 
various countries, representing many different political, social, religious, 
and racial backgrounds and the fact that officials of the Secretariat often 
reflect, or are suspected of reflecting, the political attitudes of their coun- 
tries, justice in personnel administration must not only be done, but must 
be seen to be done. 

Read together with the ank of sovereign equality of states ex- 
pressed in Article 2(1) of the Charter and. the prohibition imposed under 
Article 8 upon placing of “restrictions on the eligibility of men and women 
to participate in any capacity and under conditions of equality” in the 
principal and subsidiary organs of the United Nations, the principles estab- 
lished by. Article 101(3) of the Charter have important consequences for 
the administration of the Secretariat. If these principles are to have any 
practical significance whatsoever, they must be translated into administra- 
tive arrangements that enable all candidates for recruitment to be con- 
sidered for appointment under fair and equal conditions. Under Staff 
Regulation 4.3, “[s]o far as practicable, selection shall be made on a com- 
petitive basis.” This clearly necessitates adequate knowledge of forth- 
. coming vacancies in the Secretariat. Such knowledge can only. become 
generally: available if all vacancies and job descriptions. are properly an- 
‘nounced and circulated as they are in civil administrations of member 
states. Yet, under the present arrangements the administration has a wide 
measure of discretion as to whether to circulate announcements of va- 
cancies at all. Thus, the administration is able to consider for recruitment 
handpicked candidates and to effectively exclude multiple candidatures. — 
Under such procedures it is impossible to provide qualified candidates, . 
especially but not exclusively those from adequately represented or over- 
represented countries, with the minimum standards of fair consideration 


43 84. F. Sapp. ‘472, 476 (S.D.N.Y. 1949); see also United States v.  Coplon, 88 F. 
Supp. 915 (S.D.N.Y. 1950). 
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required by the Charter. The reluctance of the administration to commit 
itself to an all-embracing principle of circulation of vacancy announcements 
may easily be appreciated. Despite the progress which has already been . 
made, the writer understands that about one-third of the presentations of 
appointments in the course of 1975 to the appointment and promotion 
bodies of candidatures-for posts subject to geographical distribution at the 
P-1-D-1 levels were not based on vacancy announcements.: As regards 
vacancies at the D-2 level and all vacancies to be filled by promotions, no 
vacancy announcements are circulated at all. 

If imperative administrative or political needs (the United Nations is, 
after all, a political organization) require that vacancies of.some posts. 
- (@.g., of particular seniority) not be announced, the exceptions should be — 
clearly defined and openly promulgated, preferably in the form of a Staff 
Rule. It should, however, be observed that, given the absence of a job 
classification system in the Secretariat, vacancy announcements can be 
tailored to fit a particular candidate. Vacancy announcements by them- 
selves are therefore not a guarantee of a fair consideration of candidates. 

Obviously, the nonannouncement of forthcoming vacancies also affects 
the promotion opportunities of the existing staff. Unless forthcoming | 
vacancies in the Secretariat are brought to the notice of members of the 
staff, they cannot actively present their candidatures. This may thus render 
academic. Staff Regulation 4.4 according to which “the fullest regard shall 
be had, in filling vacancies, to the requisite qualifications and experience 
of persons already in the service of the United Nations,” subject to Article 
101(3} and without prejudice to the recruitment of fresh talent at all levels. 

A second problem is that of publicizing vacancies which it has been 
decided to announce. The administration has considerable discretion as 
to the distribution of the vacancy announcements. Restricted methods of 
_ distribution taken together with the administrative practices of filtering out 
of candidates from overrepresented countries make it very difficult for a 
qualified candidate from such a country, and sometimes even from-a country 
_which is adequately represented, to be considered for recruitment on a 
_ basis of equality with candidates from underrepresented countries. There 
may, of course, be entirely legitimate reasons for giving preference to a 
person from an underrepresented country, but all candidates must be given 
equal opportunity for the presentation and the consideration of their 
candidatures. 

At present a suitable grievance procedure does not seem to exist for the 
consideration of complaints related to the highly political questions of 
appointment and promotion. Thus, the Administrative Tribunal has re- 
cently confirmed the self-evident proposition that promotions are within 
the administrative discretion of the Secretary-General.** Indeed, no re- 
course whatsoever is available to people who have not been recruited and - 
who are therefore not in a contractual relationship with the Organization. 

44 Nath v. The Secretary-General of the United Nations, Administrative Tribunal,. 


Judgment No. 181. Regarding present arrangements for review of staff promotion, see 
ST/ADM/SEr.A/1934 (1976). 


f 
~, 
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Even if this. situation should remain unchanged with regard to recruitment, 
a grievance procedure pertaining to promotion of staff members should be 
established, possibly by the appointment of a special ombudsman for 
personnel, following the example set in 1973 by the United Nations De- 
. velopment Programme (UNDP). He might have the authority to- give 
publicity to his findings and recommendations pertaining to discriminatory 
practices, including those related to women. Attention should be given to 
ways of insulating appointment and promotion Enea from political 
pressures, 

In the area of recruitment, it might be desirable to iive a group drawn - 
from a panel of outside experts to advise the recruitment division and the 
appointment and promotion bodies on the professional qualifications of 
what one might hope would be multiple candidates. In the area of promo- 
tion, the appointment and promotion bodies might establish subcommittees 
comprising persons of the same occupation or profession as that of the 
candidate. 

All these, suggestions are not without. difficulties. Appointment and pro- 
` motion bodies legally have only advisory functions. In most cases they can 
block an appointment, unless the Secretary-General decides to go against 
their advice. In matters of promotion or assignment, however, they can 
advise, warn, or delay, but they cannot indefinitely reject the recom- 
mendations of a head of a department, for under the Charter all authority 
and responsibility are vested in the Secretary-General-and are mostly del- 
egated by him to officials who are responsible in their own fields. In the 
Secretariat, grades go with functions (posts), and the execution of the 
functions is within the authority and responsibility of the hierarchical 
superior. Letting politics outweigh competence, integrity, and efficiency 
in the choice of high officials is a sure road to demoralization and ineft- 
ciency. Neither the appointment of an ombudsman nor the reform of the 
appointment and promotion procedures would cure all the ills of the sys- 
tem. Outside experts, if appointed on the advice of delegations or on a 
political basis, might even further politicize the process. Committees 
drawn from one particular occupation may be more subject to pressure 
from senior officials in their field than the present appointment and pro- 
motion bodies. Despite all such doubts, given the politicization of the 
process of appointment and promotion, the development of a system of 
checks and balances is imperative, especially since the appointment and 
promotion bodies do not always treat similar cases in the same way. 

But such procedures would prove useful only if the Secretary-General 
and his. aides resist pressure for the appointment or promotion of particular 
individuals. The example must be set from above. The Secretary-General 
is certainly in a uneriviable position. Entrusted by the Charter with the 
power of appointment, subject only to general regulations set by the Gen- 
eral Assembly, he may not accept instructions from states regarding par- 
ticular appointments. But is it realistic to expect that a statesman inter- 


45 Sée UNDP/ADM/PER/26, UNDP/ADM/PER/60, UNDP/ADM/PER/63. 
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ested in reappointment would steadfastly reject pressures in one of the 
few areas where it is in his power to grant favors? Indeed, the narrower, 
the power base of a Secretary-General, the greater his temptation to give 
in to pressure from influential states or groups of states. A possible safe- 
gaard against such vulnerability might be a new practice whereby future 
-Secretaries-General would not be re-elected for a further term (Obviously, 
such a new practice could not be relevant to the question of the reelection 
of Secretary-General Kurt Waldheim to another term during the current 
session of the General Assembly.) While the Charter neither contains 
nor authorizes a restriction upon the freedom of choice of the Security 
Council or the General Assembly, there would be nothing improper in a 
new gentlemen’s agreement pertaining to the non-re-election of -future 
Secretaries-General. Since Article.97 of the Charter left this question 
open, the Preparatory Commission of the United Nations recommended 
and the General Assembly agreed that the appointment of the first 
Secretary-General be open to renewal at the end of the first period for. a 
frrther term.** It also suggested that the General Assembly and the Secu- 
rity Council were free to modify the term of office of future Secretaries- 
General in the light of experience. Given the need to satisfy the various 
regional groups, a one-term Secretary-General is likely, in any event, to 
-~ become the rule rather than the exception, There is no reason why such 
Secretaries-General. should be regarded as political lame ducks. The 
limitation of the term of office of future Secretaries-General to one-term 
only, while not a panacea, would have a salutary effect on the quality, the 
‘morale, and the independence of the international civil service. a: 


Ill 
States and the International Civil Service 
A. “Clearance” | 


The 1952 opinion. of the Commission of Jurists expressed. the view that 

“[=]he independence of the Secretary-General and his sole responsibility to 
the General Assembly of the United Nations for the selection and retention © 
of staff should be recognized by all Member Nations and if necessary as- 
sezted, should it ever be challenged.” * It goes without saying that it is 
desirable and important for the Secretariat to employ persons who enjoy 


16 Supra note 6, at 87 and G.A. Res. 11(I}, Jan. 24, 1946. That change with 
respect to the term of office of the Secretaries-General is possible is indicated by the 
flexibility shown by the Security Council and the General Assembly in the case of the 
rezppointment of U Thant. See S.C. Res. 227, 21 SCOR Res. anv Dec. (1966) and 
G.A. Res. 2147(XXI), 21 GAOR, Supp. 16, at 3, UN Doc. A/6316 (1966). 

=77 GAOR, Annexes, Agenda Item' No. 75, at 27 (1952), In practical terms, how- 
ever, the Commission suggested that, in exercising his responsibility for the selection 
and retention of staff, the Secretary-General should regard it as of first importance 


-~ to refrain from engaging or to remove from the staff any person whom he has reason- 


able grounds for believing to be engaged, to have been engaged, or to be likely to be 
engaged in any subversive activities against the host country. Ibid. See also infra 
notes 51 and 54, 
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the confidence of their governments: Nevertheless, the subjection of the 
recruitment of staff members to the consent or “clearance” of the govern- 
ments of which..they are. nationals is clearly contrary to both the letter 
and the spirit of Articles.100 and 101 of the Charter. 

What is the actual practice in this matter? As. regards candidates for 
recruitment who are- not citizens of the United States, governments are 
neither informed nor consulted in advance about their nationals who are 
under consideration for appointment to the staff of the Secretariat. The 
Secretariat follows this practice in view of the legal principle that prior 
consultation of the candidate’s government would impinge on the exclusive 
powers of the Secretary-General under the Charter concerning the appoint- 
ment of the staff. The assumption is that the checking of. the personal 
references by the Secretariat (with previous employers, academic institu- 
tions, etc.) should suffice to reveal any derogatory information: 

Formally, the Secretariat advises the government of the candidate for 
recruitment of its decision to hire him on the same date on which an offer 
of appointment is sent to the candidate. This is done by a note verbale 
addressed to the Permanent Mission concerned, whereby the government 
is informed that “the Organization has’today offered” a particular type of 
appointment to a national of the State concerned. No comments or reaction 
are solicited. A different.practice is followed with regard to civil servants. 
In such cases the government is requested to.release them for service with 
the United Nations, whether on secondment or otherwise. Thus, an official 
might resign from his national civil service in order to join the Secretariat. 
In order not to compete with governments and not to encourage a brain 
drain, governmental approval is also sought in the case of students who 
have studied abroad on government scholarships. Normally, except in cases 
of secondment; the Secretariat communicates with the candidate’s govern- 
ment only once, at the time of the initial recruitment. The government is . 
not approached when a fixed-term contract of one of its nationals is ex- 
tended for another period, or in the case of the conversion of the original 
appointment to another- type of appointment (e. B., from fixed-term to 
probationary). 

Since a contract of employment is formed by an offer of appointment and 
its acceptance, the fact that the Secretariat advises the government con- 
cerned of the issuance of an offer of appointment only on the date on which 
such an offer is sent to the candidate for recruitment may involve the 
Organization in legal liability towards the candidate if it withdraws the 
offer because of derogatory information about the candidate which may ` 
be subsequently received from the government or for other reasons.*® 

The above description of the practice of the Secretariat suffers, however, 
from considerable artificiality. It should be observed in the first place that 
written communications are sometimes sent to governments which go 


48 Camargo v. The Secretary-General of the United Nations, Administrative Tribunal 
Judgment No. 96; Witmer v. The Secretary-General of the United Nations, Administra- ` 
tive Tribunal Judgment No. 194. See, however, Kimptòn v. The Secretary eneral of 
the United Nations, Administrative Tribunal Judgment No. 115. 
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further. And, while individual candidates may and, except for nationals 
of Eastern European states, do apply directly to the Secretariat offering 
their services, a growing number of candidates are recruited on the basis 
of secondment from governments and on the basis of referral by govern- 
ments. Obviously, governments would not agree to the secondment or 
even to the referral of candidates, to whose employment in the Secretariat 
they may be opposed for various reasons. The sovereign decision on the 
part of the government whether to agree to secondment or to refer a 
candidature to the Secretariat is, thus, a lawful substitute for a govern- 
ment “clearance.” Moreover, Permanent Missions to the United Nations 
are in frequent informal, oral contacts with the Secretariat pertaining to 
recruitment and have many opportunities of learning about candidates from 
among their nationals who are being considered for appointment. It is 
not at all infrequent for the Permanent Missions to express reservations or 
even objections to the recruitment of some individuals. Yet, despite the 
clear legal principle which is involved, it has become rare for the Secre- 
tariat to appoint an individual to whose recruitment his government is 
strongly and persistently opposed. States that exert pressure of this char- 
acter and the Secretary-General who yields to such pressures may be 
reproached for violating Articles 100 and 101 of the Charter. The Secre- 
tariat follows a wholly different practice when the candidate for recruit- 
ment is a national of the United States, based on a long-standing under- ` 
standing © between the Secretariat and the U.S. Government in pursuance 
of Executive Order No. 10422 of January 9, 1953 concerning Loyalty Pro- 
cedures for Employees, as amended.® If the United Nations is seriously 
interested in a particular candidate, it asks him to fill in appropriate forms. 
Upon completion, such forms are transmitted by the United Nations to 
the U.S. Civil Service Commission, which conducts an investigation. 
According to the Executive Order, derogatory determinations are trans- 
mitted “as advisory opinions, together with the reasons therefor stated in 
as much detail as the [Internaticnal Organizations Employees Loyalty] 
Board determines that security considerations permit, to the Secretary of 
State for transmission to the Secretary-General of the United Nations for 
his use in exercising his rights and duties in respect to the personnel of the 
United Nations as set out in the Charter and in regulations and decisions 
of the competent organs of the United Nations.” The standard to be used 
by the Board in making advisory determinations is whether or not there is, 


49 See infra note 60. See also the letter of a 3, 1968 quoted in UN Doc. AT/ 
DEC/192, at 3. 

50 See infra note 66. 

51'7 GAOR, Annexes, Agenda Item No. 75, at 12 (1952). 

52 22 U.S.C. §287. See also 7 GAOR, Annexes, Agenda Item No. 75, at 37 (1952), 
Executive Order No. 10422 was recently amended by Executive Ordez No. 11890 of 
December 10, 1975, which simplified some of the procedures, and eliminated in certain 
cases the need to conduct a full field investigation. 40 Fed. Reg 240 (1975). The new 
Executive Order provides that the investigation to be conducted must be consistent 
with the Privacy Act of 1974, 5 U,S.C. §552a, 
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on all the sciences a reasonable doubt as to the loyalty of a candidate to 
the United. States. 7 

In the past, information about a addii used to be transmitted. by a 
representative of the Permanent Mission of the United States to the United 
Nations to a designated officer in the Secretariat (at the present the Di- 
rector of the Division of Recruitment). Formally, the derogatory informa- 


tion was regarded by. both the U.S. Government and the Secretary-General ~ 


of the United Nations as advisory only, but it is not clear in how. many 
cases and in what circumstances the Secretary-General has actually ap- 
pointed to the Secretariat U.S. nationals with respect to whom derogatory ` 
information has been received from-the government. Were the Secretary- 
General to follow the receipt of derogatory determinations by a consistent 
practice of not appointing the persons concerned, this might suggest that 
the advisory determinations were in fact decisive which would amount to - 
infringement of Articles 100 and 101 of the Charter (except, of course, in | 
cases where all the derogatory determinations were based on convincing 
findings. of facts, which also demonstrated unsuitability under the Charter 
standards for appointments). Derogatory determinations pertaining - to 
loyalty have become very rare, and in fact, according to the Department of 
State, no such determination has been forwarded to the Secretariat since 
1966. 
_Another question arises as to the scope of the derogatory information 
which might be transmitted to the Secretariat. Under the order, the stand-. 
ard is strictly one of loyalty to the United States. Should any derogatory: - 
~ information be transmitted which is not relevant to “loyalty,” this would 
amount to an arbitrary abuse of the Executive Order. It is understood 
that no such information: is at present furnished to the Secretariat. It ap- 

pears, however, that in the context of the reference checks of candidates 
' for recruitment who have asked for assistance from the Department of - 
State’ (UN Personnel Policy and Recruitment Staff), information’ pertaining. 
to their qualifications or lack thereof and their suitability or unsuitability 
for United Nations employment sometimes has been Senos informally 
to the Secretariat.5# 

The Legal Counsel of the United Nations pointed out Gin 1970). that in 
the letter addressed to the Permanent Representative of the United States . 
on January 14, 1953," the Secretary-General made -no reference to the 
extent to which the selection and retention of UN staff members of U.S. 
nationality would be subject to the standards of loyalty set forth in the 
Executive Order. The Legal Counsel acknowledged that a Charter ques- 
tion would arise if receipt by the Secretary-General of a favorable deter- 


53\Information received from the Deptment of State. The Privacy Act of 1974, 88 
Stat. 1896, 5 U.S.C. §552a, and the Freedom of Information Act of 1974, 88 Stat. 1561, 
5 U.S.C. §552, may exercise a salutary restraining influence on the scope of informa- 
tion that is transmitted.’ l l 

54 See supra note 51, In the same opinion, the Legal Counsel mesei his view 
that the Secretary-General should avoid any reliance on the 1952 Report of the Com- 
mission of Jurists, pointing out, inter alia, that some of the conclusions and recom- 
mendations of the Commission were invalidated by the- Administrative Tribunal, 


~ 
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mination from the U.S. Government was, in its practical effect, a con- 
dition for UN employment. Similar questions would. arise if a delay in 
receipt of an advisory determination that there was no reasonable doubt 
pertaining to the candidate’s loyalty resulted, as a matter of course, in 
suspending further consideration of a candidate, without any independent 
evaluation of the relevance of the derogatory information to suitability for 
work in the United Nations. This, in the view of the Legal Counsel, would 
be different from providing the necessary identifying data to the authorities 
of the United States and requesting information about suitability of a 


particular recruit, which would be similar to requests for employer ref- 


erences. . 

One may well wonder whether the Executive Order serves a meaningful 
and necessary purpose or is it a mere anachronism and an invasion of 
privacy which survived the McCarthy period, in which it originated. 

Demands by states that their nationals be “cleared” by them for service 
in the Secretariat have not been infrequent. In one case, a government 
proposed to the Secretariat the establishment of procedures for handling 
applications of its nationals whereby offers of appointment would not, in 
the first instance, be:made to the individuals concerned but to the Foreign 
Ministry. The Secretariat replied that such procedures would enable the 
government to exercise control to the point of a veto over the employment 
of their nationals in the Secretariat and would thus be clearly contrary to 
the Charter principles governing recruitment. The Legal Counsel ex- 
pressed the opinion (1964) that. this reply correctly reflected the legal 
principles involved. The government then agreed that as far as persons 
who were not in its civil service were concerned, the Secretary-General 
should feel free to make or not make appointments. However, it would be 
of value to the Secretary-General to have the government’s comments on 
questions of the candidate’s suitability, and that, at least as a matter of 


courtesy, the government should be informed when an offer of appoint- _ 


ment was made to one of its nationals. With regard to this revised re- 
quest, the Legal Counsel expressed the view that, while governments 
might not exercise a veto over the employment by the United Nations of 
candidates of their nationality, they were not precluded from submitting 
information on such candidates, provided. that it was clearly understood 
that the Secretary-General would assess the weight to be attached to such 
information and arrive at an independent decision whether or not to make 
the appointment. The Secretary-General was under no legal obligation 
to seek information on candidates, and it was a matter of policy for him 
to determine when such information should be requested. The Legal 


\ 


Counsel advised, therefore, that the Secretariat could inform the govern- | 


ment when an offer of appointment was made to one of its nationals. 

In another case, the Legal Counsel was asked by his counterpart in an- 
other international organization for his reaction to a note verbale from a 
certain government which proposed that employment contracts offered to 
nationals of the country concerned should receive prior endorsement of 
the government. The Legal Counsel replied (1969) that, from the point 
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of view of the United Nations, the proposal ran counter not only to the 
Secretary-General’s authority and duties under Articles 100 and 101 of the 
Charter concerning the appointment of staff but also to the government's 
obligation to recognize the exclusively international character of the Sec- 
'retary-General’s responsibility with respect to recruitment. He then sug- 
gested that consultations with the government about appointments were — 

_ not precluded. The United Nations had, in the past, recognized the need, 
particularly in developing countries, to retain within their country or. in 
their government services scarce technical and professional personnel. The 
Secretary-General could, consistently with the Charter, consider such in- 
terests, as well as information from governments relating to the suitability 
of candidates which might assist him in securing the standards established’ 
in Article 101(3). ae 3g, 

‘In view of the delicate and political character of the problem of “clear- 
ance,” it is not surprising that it has never been dealt with in any written 
rule or directive. The only public statement on the subject.was made in 
1974 by the counsel for the Secretary-General in the Leucik case before the 

` Administrative Tribunal as follows: | | 


It is however clear that if he’ [the Secretary-General] is to make 
informed decisions on the subject . . . then he has to receive the maxi- 
mum amount of ‘information on applicants to the Secretariat. The 
source of such information of course frequently is the latter's Govern- 
ment... - ' 


_ Now some Governments—and this is well known—have informed the 

Secretary-General that they expect to be routinely consulted about the 
employment of any staff members or certain categories of staff mem- 
bers, so that they might supply to the Secretary-General whatever in- 
formation they may have ... When Governments have so indicated, 
special SEE e have been worked out to accommodate. those re- 
Ta to permit them to communicate whatever information they ` 
wished to. 


_ The best known of such procedures, of course, are those that apply 
to United States citizens.... _ oe 


With respect to the nationals of some States, [most Eastern Euro- 
pean] their applications are almost always received from the’ national 
Missions of their Governments... > | ! 


Whether a Government has made standing arrangements with the .. 
Secretariat, or whether it supplies information about particular candi- ` 
dates on an ad hoc basis, it ae always been made clear that informa- 

` tion so supplied is treated merely as one basis for the Secretary-General 
to make his decision about appointing a candidate to the staff of the 
Organization . ... However, in no case has the Secretary-General under- 
taken not to pat staf members merely because of. the- expression 
of unspecified objections by his Government.®* = 


While confirming the legal principle that it is up to the Secretary-General 
to make the decision whether to appoint a particular candidate, the state- 
. ment is vague. What about the procedures which have been worked out 


55 UN Doc. AT/PV.119, ‘at 29-30 (Sept. 24, 1974). 
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to “accommodate” requests of governments for routine consultations per- 
taining to appointments? And while the Secretary-General has not under- 
taken not to appoint staff members “merely because of the expression of 
unspecified objections” by the governments concerned, what is the actual 
practice of the Secretary-General? The test of a legal principle is not in 
its reaffirmation, important as this may be, but in its consistent application 
in face of persistent political pressures. Another question is whether the | 
practice of Eastern European countries requiring that all candidatures of 


- their nationals be submitted through governmental channels is in. violation 


of the Charter. And if it-is a violation, should the Secretary-General (who 
in practical terms can, of course, do little about this) pass over it in ‘Silence, 
as he does? 

The question of “clearance” with the candidate’s government of his ap- 
pointment to the Secretariat should, however, be clearly distinguished 
from the question whether the agreement of a state receiving UN assistance 
is necessary in order for a UN expert to be assigned to work in that state. 
According to technical assistance agreements between the United Nations 
and recipient states, experts “who are to render advice and- assistance to or 
through the Government shall be selected by the Organization in consulta- 
tion with the Government.” ** In practice the notion of “consultation” 
appears to have been interpreted as tantamount to a formal approval of the 
expert’s nomination by the recipient government. _ 


B. Termination of appointments end types of appointment 


Experience indicates that states have exerted pressures on the Secretary- 
General to have the appointment of certain of their nationals terminated. 
Pressure has also been directed against the extension of a fixed-term ap- 
pointment of certain individuals or against the conversion of an appoint- 

- ment from fixed-term to probationary-permanent. Moreover, certain states 
have insisted that the Secretary-General should employ their nationals on 
fixed-term: appointments only. Ae 

It would be appropriate to recall the cases of termination of { permanent) 
appointments of U.S. nationals for reasons related to their having ‘invoked 
the Fifth Amendment. Such terminations were considered by the Admin- 
istrative Tribunal ** to have been in violation of the Staff Regulations and 
belong now to the realm of history. 


_ 56 See, e.g, The Revised Standard Agreement between the United Nations . . . and 
the Government of ... in INTERNATIONAL ORGANISATION AND INTEGRATION 313 at 314 
(1968). 

57 See, e.g, Mirza v. The Secretary-General of the International Civil Aviation 
‘Organization, Administrative Tribunal Judgment No. 149. Legal liability towards the 
expert can, of course, arise as a result of the termination of a fixed-term appointment 
following a request of the assisted government, see Coll v. The Secretary-General of 
the International Civil Aviation Organization, Administrative Tribunal. Judgment No. 
113. 

68 See the Report of the Commission of Jurists of Nov. 29, 1952, 7 GAOR, Asia 
Item No. 75, at 23 and the Report of the Secretary-General of Jan. 30, 1953, id., at 3. 
See also Administrative Tribunal of the United Nations Judgments Nas. 29-37 and 


1976] STAFF OF THE UNITED NATIONS SECRETARIAT -` = 685 


Pawa exerted by states, against the continued employment in the 


Secretariat of certain individuals from among their nationals are often re- 


lated to the staff members having lost the confidence or goodwill of his 


government following a change of government or other social and political _ 


changes that have occurred in his home country subsequent to his initial 
appointment to the United Nations. 

In 1955, following pressures from a certain government, the Peo 
Counsel of the United Nations was asked for his opinion about first, the 
nationality status and, second, the geographical distribution status of certain 


staff members who had ceased to. be personae gratae with their government. . 
Regarding the first question, the Legal.Counsel expressed the view that’ 


since nationality was a legal question governed by the applicable national 
law, unless the Secretariat was satisfied that a nationality had been lost, 
the presumption would be that it had been retained. No account should 
be taken for the purpose of listing a staff member’s nationality on the staff 
lists of the fact that he may have ceased to enjoy his government’s protec- 
tion through the withdrawal or nonrenewal of a passport. As regards the 


second question, the Legal Counsel expressed the view that the fact that a 


person is not persona grata with his government is not relevant per se to 
geographical distribution. However, some of the possible consequences of 
that fact might sometimes.be relevant in light of the “cultural” interpreta- 
tion of the principle of geographical distribution. Thus, if a person has 
been long absent from his country, especially if rapid and profound changes 


have taken place in the whole national outlook, if his higher education has 


been acquired in a foreign country, or if his exile has meant a loss of under- 
standing of his native land, it might not be appropriate for the Secretary- 
General to consider that the principle of geographical distribution is fully 
implemented by the presence of such a person in the Secretariat. ‘This 


was a matter of delicate case-by-case judgment and no general rules could : 


be laid down. ‘Having made these comments with respect to someone 
who already ‘was a staff member, the Legal Counsel went on ritualistically 
to clarify that the principle of geographical distribution. was relevant only 
to recruitment. 

The practical implications of this opinion of the Legal Counsel are not 
clear. The writer has already had occasion to draw attention to some of the 
dangers inherent in the “cultural” interpretation of the principle of geo- 


> 


graphical distribution. Was the opinion intended to clear the way for an 


increase in the number of new recruits from the country concerned so as to 
“compensate” it for the fact that persons unacceptable to it occupied posts 
subject to the geographical distribution? Or was it suggesting that. such 
persons should not be listed under their own nationality for, purposes of 
geographical distribution? If the individual concerned was serving on a 





the Advisory Opinion of the International Court of Justice on the Effect of Awards of 
Compensation made by the United Nations Administrative Tribunal, [1954] ICJ Rer. 


47, See, in general, Bastid, Le Tribunal Administratif des Nations Unies, 22 ETUDES 


xr Documents 17 (1970); 
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fxed-term contract, were his chances of ong a his apparament extended 
a‘lversely affected? | ! 

In one case, a state. requested the United N ations to refrain from ex- 
tending the fixed-term appointment of a staff member possessing its nation- - 
a-ity or from offering him any other form of contract. The government 
aso requested that the staff member concerned return to his country. ` The 
Lagal Council pointed out (1963) that the United Nations had entered into 
no understanding or agreement withthe government concerned with regard 
tc the staff member in question. He had not been in government service 
amd had not been seconded to the United Nations. The Organization could 
tkerefore reach a decision on the staff member's future employment on the 
seme basis as with regard to any. other staff member serving on a fixed- 
term appointment. After entering the service of the United- Nations, the 
staff member himself had, however, signed an undertaking to return to 
- hë country but he claimed to have been under some pressure to do so. 
Tae Legal Counsel noted. that, after the signing of that undertaking, a 
revolutionary change of government had occurred, and the staff member 
fet that his life would be in jeopardy were he to return home. In view of 
the changed circumstances, the undertaking should not be given any par- 
ticular weight in determining the staff member's future contract status. - 
Tke Legal Counsel concluded that there was no legal objection to renew- . 
inz the appointment, should it be considered inthe best interests of the | 
United Nations to do so. The reference by the Legal Counsel to the “best 
incerests” of the United Nations is interesting. - Would the best interests of 
thə United Nations be interpreted to include good relations with the govern- 
ment pressing for the return of its national or only austen relevant to 
ths performance of a certain job? | 

In another case (1963), a state requested that one of its nationals serv- _ 
» ing on a probationary appointment be immediately released from the Secre- 
tariat. It appears also to have objected to the fact that the-person ‘con- . 
cesned had been given a probationary, rather than a fixed-term appoint- 
ment,. The Legal Counsel expressed the view that the form of contract 
to be offered was to be determined by the Secretary-General and not by 
. governments. He suggested that the government be advised that a proba- 
tionary appointment could only be terminated for specific reasons contained 
in the Staff Regulations. A request by a government for the release of 
on2 of its nationals was not one of those reasons. 

Tn one case, the Legal Counsel was asked by his counterpart in another 
international organization for his reaction to a note verbale from a certain - 
government proposing that its nationals be offered employment contracts on 
a temporary basis only. The Legal Counsel replied (1969) that, from the 
pont of view of the United Nations, the proposal ran counter not only to 
the Secretary-General’s. authority and duties under Articles 100 and 101 of 
the Charter concerning the appointment of staff but also to the govern- 
ments obligation to recognize the exclusively international character of | 
the Secretary-General’s responsibilities: The Secretary-General could not 
agree tọ such a demand, which would exclude the nationals of the country 


T 


1976] STAFF OF THE UNITED NATIONS SECRETARIAT 687 


concerned, as a group, from other types of appointments, including career 
appointments, provided in the Staf Regulations and Rules. 

This opinion of the Legal Counsel is certainly sound. The Charter and ` 
the Staff Regulations and Rules are based on the principles of equal rights 
and equal conditions of employment and on the exclusive right of the 
Secretary-General to appoint members of the staff and to decide what type 
of contract should be offered to each of them.. But should not the law 
which is applied to a small country, as it was: in this case, be equally 
applied to great powers? One may well ask, therefore, whether the Sec- 
retary-General should have agreed to limit the appointments of all na- 
tionals of the Soviet Union, and indeed of other Eastern European coun-. 
tries except Yugoslavia, to fixed-term appointments on the basis of second- 
ment. It is one thing to appoint to the Secretariat some nationals of a 
certain country on a fixed-term or secondment basis; it is quite a different 
thing to preclude entire national groups from accepting permanent appoint- 
ments in the Secretariat. Indeed, the practice of both the governments 
concerned and the eee in this ogee would appear to conflict 
with the Charter.® 

Whatever its social system may be, a state cannot evade the Charter re- 
quirements concerning appointment and service in the Secretariat by de- 
claring that all of its nationals are government employees who can only be 
seconded to the Secretariat for fixed terms. Obviously, the technique of 
secondment gives the seconding state a veto power over the continued em- 
ployment of its nationals in the Secretariat. 

The issues here under discussion were illustrated in the Levcik case.®! 
Levcik, a distinguished economist, was one of the very few Czechoslovak 
nationals who,. during the upheavals related to the Dubcek regime, ap- 
plied: directly to the Secretariat and was recruited. He.was at that time 
in Geneva: on leave of absence without pay from the Czechoslovak Acad- 
emy of Sciences and temporarily employed by the International Labour . 
Organization. In September 1968 he applied for employment with the 
Economic Commission for Europe (ECE) which, after obtaining the agree- 
ment of the Czechoslovak Government to Levcik’s “recruitment on the 
temporary basis,” offered him an appointment for an eleven-month period, 
which he accepted. In March 1969, the Permanent Mission of Czechoslo- 


59 One. Soviet national serves On & permanent appointment. Some recent recruits 
from the People’s Republic of China have joined the Secretariat on career appointments. 

6° The Administrative Tribunal drew attention in the Leucik case where the Secre- 
- tariat decided to extend Levcik’s appointment for a few months despite the objections 
of his government, (Czechoslovakia) to a letter from the Director of Personnel to the 
Permanent Representative of Czechoslovakia according to which the “action” taken 
was of an “exceptional nature” and “did not in any sense reflect a desire . . . to ‘change 
the policy of close consultation with the Czechoslovak authorities, which, as in the 
. past, continues to be our rule.” See infra note 61, at 16. The practice of the _ 
Secretariat appears to be not to give serious consideration to the candidatures of Eastern 
European nationals who live abroad which are not submitted through government 
channels. 

at Levcik v. The Secretary-Ceneral of iip United Nations, Administrative Tribunal 
Judgment No. 192. 


~~ 
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vakia in New York agreed to the “extension of .. . secondment by two 
yzars, and, following a recommendation of the Promotion and Appoint- 
ment Board, the Secretary-General approved the appointment of Levcik “on 
a fixed-term secondment basis for a period of two years.” Although in the 
course of the discussions with the Permanent Representative of Czechoslo- 
vakia officials of the Office of Personnel accepted the Czechoslovak premise 
that Levcik was serving on the basis of secondment, the fixed-term two- 
year appointment offered Levcik in April 1969, and accepted by him, made 
no mention of secondment. In August 1969, Levcik was advised by the 
Czechoslovak Academy of Sciences that his leave of absence would end at 
tke originally approved term, i,e., December 31, 1971. In November 1970, 
tke Executive Secretary of the ECE recommended an extension of Levcik’s 
fixed-term appointment for a further period of not less than three years, 
and the Director of Personnel in New York asked the Permanent Rep- 
resentative of Czechoslovakia for his government's consent for the extension 
of the “secondment” until March 31, 1974. The government persistently 
refused, and, after a few short extensions, Levcik was separated from the 
service on March 31, 1972. 

The unusual feature of this case is that Levcik, having been recruited, 
was able to seize the Administrative Tribunal of some of the political issues _ 
rėating to clearance and secondment. Obviously, if Levcik did not serve 
or the basis of secondment, then the Secretary-General should not have 
insisted on the consent of the government to the extension of the appoint- 
ment, (The Tribunal viewed the initial contacts with the Czechoslovak © 
Gevernment as merely designed to ensure that Levcik’s prolonged absence 
` from his country was in order from the point of view of the Czechoslovak 
Gevernment.) The Tribunal following the Higgins case *? (which per- 
tained to secondment of staff members from one international organization 
to another) held that in a secondment the situation of the official in 
question must be defined in writing, and must be brought to his knowledge, 
and further that his consent must be obtained. Any subsequent change in 
the terms of the secondment, including its extension, required the agree- ` 
ment of each of the three parties—the government, the Organization, and 
the official, Since these requirements had not been met with regard to 
Levcik (the agreement reached in New York between the Secretariat and 
. the Czechoslovak Mission was not brought to Levcik’s knowledge, and his - 
consent was not obtained), his situation was not one of secondment. : 

-n the absence of a secondment agreed to by all the parties, the Secretary- - 
General could not, in view of Article 100 of the Charter, “legally invoke a 
‘derision of a Government to ‘justify his own action with regard to the 


© According to Higgins v. The Secretcry-General of the Inter-Governmental Maritime 
Cor-sultative Organization, there are “Three parties to the arrangement, namely, the 
releasing organization, the receiving organization, and the staff member concerned.” 
Administrative Tribunal Judgment No. 92 at 50. One may wonder whether these 
conditions pertaining to secondment are always followed in practice. According to Staff 
Rub 104.12(b), fixed-term appointments may be granted for periods not ‘exceeding 
five years also to persons “temporarily seconded by national Covemments or institutions 
for service with the United Nations.” 
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employment of a staff member.” The Secretary-General’s reliance on the 
government’s refusal to approve an extension of the appointment, could 
have legal validity.only in a situation of secondment. 

The Tribunal’s reference to the Secretary-General’s own action with re~ 
gard to the “employment” of a staff member obviously embraces both the 
initial recruitment and the subsequent extension of an appointment. Having 
_ decided that the situation was not one of secondment, the Tribunal could 

_ determine either that the Secretary-General had violated Article 100 or that 
_ the premise of secondment was based on “an error of law.” The Tribunal 
chose the latter alternative, despite the considerable pressure which the 
Czechoslovak Government exerted in this instance on the highest echelons 
of the Secretariat. Since a legal expectancy of renewal had been created, 
the Tribunal ruled that Levcik was entitled to ae ‘for the decision 
not to extend his appointment. 

It is important to observe that in order rapidly to improve the geograph- 
ical distribution of the staff and for other reasons, including doubts in some 
quarters about the need for a career sérvice, the recruitment trends show . 
a clear preference for fixed-term rather than career (probationary-perma- - 
nent) appointments. For many years the view of the administration of 
the. United Nations. was that employees on fixed-term appointments should 
comprise about 25 percent of the staff. As of 30 June 1975, out of 2469 
members of the staff in posts subject to geographical distribution, 948 or 
38.4 percent held fixed-term appointments. But, in light of the com- 
position of the staff by age and the fact that within a few years most of the 
veterans serving on permanent appointments will be separated from the 
service, what is of particular significance is that as many as 85.2 percent of 
appointments to posts subject to geographical distribution made in the 
period 1 July. 1974-30 June 1975 were noncareer, fixed-term appoint- 
ments. Exact figures on how many of the fixed-term appointees serve on | 
the basis of secondment are not available, but the numbers are clearly con- 
siderable. , During the calender year 1974, about one-third of the candi- 
dates presented to appointment and promotion bodies for fixed-term ap- 
pointments were presented as secondments.® 

The question of the ratio of fixed-term staff to career staff is “usually 
discussed in terms of the administrative and budgetary problems of staff 


83 It is quite possible that in March 1969 officials of the Office of Personnel acted 
bona fide in assuming that Levcik (like all other Eastern European nationals) must have 
been. appointed on the basis of secondment. It is not clear at what stage the Office of 
the Legal Counsel became involved in the case. In any event, in the later stages, the 
Legal Counsel could not but buttress the position of the Secretary-General as best he — 
could. 

64 UN Doc. A/ 10184, Annex, Table 9 (1975). 

65 Id., Table 11. Some fixed-term appointments are subsequently anvend to career 
„appointments or extended for additional periods of time. In the period 1958 to 1975, 
about one out of every five fixed-term appointments was subséquently converted to a 
career (probationary) appointment. 

66 Data received from the Secretariat. The Secretariat does not maintain’ statistics 
_ on private individuals recruited to the Secretariat following referral by governments, 
but their nae appears to be considerable. 
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| turnover and in terms of greater or lesser efficiency. (Efficiency is, “of. 
course, mentioned in Article 101 as one of the standards to be secured in 
the recruitment of the staff. ) Obviously, in terms of efficiency there are 
pros and cons in fixed-term appointments. While some positions required - 
considerable experience and continuity of service, some technological fields 
are in constant and rapid changé. It may be wise not to retain experts in . 
such fields beyond relatively short terms as their expertise quickly -be- 
comes obsolete when, in the Secretariat, they lose contact with the main- 
stream of their profession. It is also true that tenure sometimes. encourages 
loss of drive and interest on the part of-some staff members. -The composi- 
tion of the staff by the type of appointment is, of course, related to the 
goals of the Organization. As the’ United Nations becomes more develop- 
ment-oriented, it needs fewer bureaucrats and more experts. — 
The steadily increasing percentage of staff on fixed-term appointments 
(including secondment) should, however, be discussed primarily in the- 
context of its inevitable impact on the independence and the international 
character of the Secretariat. The Charter provided not only for a staff 
‘recruited on a wide geographical basis but for a staff that would be com- 
pletely independent from governments and have an exclusively inter- 
national character. It is to be feared that the percentage of staff on fixed- 
. term appointments (including particularly persons serving on second- ` 
ment) may reach a “critical mass,” a point where the Secretariat will have 
been transformed from an international to a quasi-intergovernmental or-. 
ganization, thus negating the principal values set out by the Charter for. 
the staff of the. Organization. Staff members on fixed-term appointments ` 
are likely to show a far greater consideration for the views and the in- 
terests of their governments, whose goodwill they might need either for | 
the possible extension of their fixed-term contracts with the Secretriat- or 
upon return home. It is not necessary to elaborate on the dependence of 
seconded. officials on their governments. Members of staff serving on 
permanent appointments are considerably less vulnerable to pressure. 
Maurice Bertrand of the Joint Inspection Unit went so far as to suggest.a 
system- of alternating secondments which would permit staff with perma- 
nent appointments to serve alternately with the Organization and with the 
civil services of the member states of which they were nationals. Thus, 
`. in addition-to secondment from rational services to the Secretariat, second- _ 
ment in reverse would be instituted.” Fortunately, the Secretary-General 
turned this suggestion down for a number of reasons, including the possible 
effect which it would have “on the international character of the Secre- 
tariat which he has an obligation to safeguard in a manner consistent with 
the intent and purpose of Article 100 of the Charter.” $ | 
Some of the dangers for-the independence. of the staff inherent in the 
concept of secondment of national civil servants to the Secretariat are re- 
flected in the claim made by the Federation of International Civil Servants’ 
Associations that governments have resorted to the practice of supplement- 


67 UN Doc. A/8454, Part I, at 29-32; Part IT, at 323 (1972), 
68 UN Doc. A/C.5/1601, at 9 (1973). 
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ing salaries paid to civil servants seconded to international organizations in 
conflict with the Charter.*® Indeed, there is reason to believe that a grow- 
‘ing number of governments give various material advantages to their na- 
tionals on secondment to the Secretariat, presumably in order to encourage 
them to agree to serve with the Organization and thus further the interests of 
these states. This may- range from the provision of cars to a small number 
of senior officials to social benefits above and beyond those granted by the 
Organization. Obviously, such material advantages are in violation not 
only of the Charter, but also of Staff Regulation 1.6 prohibiting staf mem- . 
bers from accepting from any government any favor, gift, or remuneration.”° 

In his famous Oxford speech, Dag Hammarskjéld warned that a risk of 
national pressure on the international official may be introduced by the 
terms and duration of his appointment. A national official secondéd by 
his government is in a different position psychologically and politically 
from the permanent international civil servant who does not contemplate 
a subsequent career with the national government. A notion that the 
civil service should be developed as an “intergovernmental” Secretariat ran 
squarely against the principles of Articles 100 and 101. Should the Secre- 
tariat have a large proportion (he mentioned one-third) in the seconded 
category, this would be likely to impose serious strains on the ability of 
the Secretariat to function as a body dedicated oe to international 
responsibilities.” l 


CONCLUSIONS 


The essential legal principles governing the staf of the Secretariat ac- 
cording to the Charter were that the staff was to be an international, in- 
dependent, and continuing body, recruited primarily on the basis of merit, 
but on as wide a geographical basis as possible. The Secretary-General 
was to decide independently of governments onthe selection and recruit- 
ment of the staff. National pressures were strictly prohibited. The Secre- 
‘tariat was to be international in the sense of being staffed by appointees of 
' the Organization, paid exclusively by the Organization and responsible 


60 2 REPORT OF THE SPECIAL COMMITTEE FOR THE REVIEW OF THE UNITED NATIONS 
SALARY SYSTEM, supra note 2, at 153-54. 

70 The equalization allowance which the U.S. Government may pay federal employee 
transferred to an international organization with respect to the difference between the 
monetary benefits paid by the international organization and the monetary benefits that 
would have been paid by the agency from which he had been detailed to serve with 
an international organization at least has the redeeming feature that it can be paid 
only after the employee’s separation from the international organization and when he 
exercises his re-employment rights in the government. See 5 U.S.C. §3581-84; §3343. 
Regarding equalization payments, see section 352.310 of the Civil Service Commis- 
sion’s Regulations on Detail and Transfer of Federal Employees to International Organ- 
izations, Attachment to FPM Ltr. 352-3, under Executive Order 11522 of August 24, 
1970. In December 1974 only 18 U.S. nationals served in the Secretariat on 
secondment. 

71 The International Civil Servant in Law and in Fact 15-19 (Clarendon Press, 1961). 
Reprinted in 5 Pustic PAPERS OF THE SECHETARIES-GENERAL OF THE Unrrep NATIONS 
471 at. 480-83 (Corpren & FOOTE, eds., 1975). 
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solely to it. The Secretariat ` was to be the very opposite of an intergovern- _ 
mental body which is staffed by nationals temporarily seconded from na- 
tional governments and serving in a quasi-representative capacity.” The 
purpose of these Charter requirements was to assure not only that the 
Secretariat would be an efficient and competent organ, but also that it 
would be independent and geet and “wholly uninfluenced by national or 
group interests or ideologies.” 7 | 

These fundamental concepts appear to have been j increasingly challenged. 
The process of recruitment and promotion has become highly politicized. 
Considerations of nationality often prevail over considerations of merit. 
Governments have an increasing say in the selection of their nationals for 
‘service in the Secretariat and, in general, regard them as assisting or serv- 
ing the national interests, however those may be conceived. While some - 
‘states wish.their nationals to work actively to promote such interests under 
guidance from the Permanent Missions, others believe that their nationals 
should merely reflect the national outlook, philosophy, and concepts. The 
increasing role of government referral of candidates to the Secretariat and 
' of secondment of national officials, together with the trends- in favor of 
_ fixed-term appointments, increase the dependence of members of the staff 
on their governments and endanger the concept-of a career and independent 
civil service. 

It should be pointed out that recently. there appears to have oc- 
curred a decline in the number ‘of legal opinions requested by the Sec- - 
retary-General and the various departments of the Secretariat, including 
the Office of Personnel Services. . This may be another indication of the 
politicization of the Secretariat, cf the diminishing role of law in the Or- 
ganization, and of the increasing power of the various departments which 
want to be free to establish policy without submitting themselves to legal 
opinions. Indeed, it may well be that many salutary opinions of the Legal 
Counsel on questions such as clearance are rapidly becoming anachronistic. 

Despite the emphasis on the factor of nationality in recruitment and, to 
a degree, also in promotion, this writer believes that the Secretariat as a 
whole performs its functions with a fair degree of efficiency. Some mem- 
bers of the staff have great ability and commitment but they support a 
great many parasitic “dead wood” employees. The sections in which mem- 
bers are selected strictly on the basis of merit as determined by competitive 
examinations (the language service) are of very high quality. 

The principle of merit can in the long run be protected only by fair 
and objective procedures and safeguards, “which are subject to law and to 
effective grievance procedures. But efficiency is not the only goal. It is 
necessary to assess the current trends in terms of the type of Secretariat 
that we might have in the future, should the present trends continue. Such 
a Secretariat might or might not be technically effective, but it would be 
much closer to an intergovernmertal body. The staff would probably be 
suspected of lacking neutrality and would lose the confidence of some 


72 See RUSSELL & MurHER; supra note 3, at 369~70. Hammarskjéld, supra note 71. 
_ 18 Hammarskjöld, supra note 71, at 14. 
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member states. . The result eal be paralysis of the TENS which 
would be unable to play an effective role in situations of crisis. - 

It may well be that the majority of states regard the Charter concepts 
as an anachronism and believe that the pendulum should swing even faster 
from an international to an intergovernmental, multi-national Secretariat. 
But it is our duty to analyze the trends, according to the law of the Charter, 
and to focus on the probable consequences. © | 


THE STEALING OF THE SAHARA 
By Thomas M. Franck : ’ 


INTRODUCTION 


The Western—or, until now, Spanish—Sahara is a small place. Its de- 
colonization and the fortunes of its mere 75,000 inhabitants do not attract 
instant or prolonged public attention. Nevertheless, or, perhaps, in part ` 
for that very reason, the disposition of the Sahara case by the United 
Nations has heen monumentally mishandled, creating a precedent with a 
potential for future mischief out of all proportion to the papeE ante of the 
territory. . 

The “settlement” of the Saharan issue in favor of Moracco’s claim of 
historic title and the denial of self-determination to the Sahrawi people: 
radically departs from the norms of decolonization established and con- 
sistently applied by the United Nations since 1960. This is bound to have 
an important.significance for numerous other irredentist territorial claims 
such as those of Guatemala on Belize, Somalia on Djibouti,? and Argentina 
on the Falkland Islands.# Even as Morocco and Mauritania solidified their 
hold on the Sahara in February 1976, Marshal Idi Amin of Uganda laid 
claim to large parts of Kenya and the Sudan on the basis of tribal affinity 
and history.* In due course, an Arab Palestine will almost certainly ad- 
vance territorial claims against Israel. Indeed it may not be long before 
Morocco renews its quiescent designs on its partner, Mauritania.” The 


© OF the Board of Editors. Part of this study was underaken by the author in his 
capacity as Director of the International Law Program of the Camegie Endowment for 
International Peace, although the views expressed are his own. The author wishes to 
thank Mr. Paul Hoffman, his research assistant at Carnegie, for invaluable assistance. 

1 For a recent summary of UN consideration of the Belize case, see The Report of 
the Special Committee on the Situation With Regard to the Implementation of the 
Declaration on the Granting of Independence to.Colonial:Countries and Peoples, UN 
. Doe. A/10023/Add.8 (Part II), at 15-29 (1975). 

2The London Times has noted that “if the French withdraw completely, it seems 
certain that Somalia, on the model of Morocco in Spanish Sahara, will seize it during 
the ensuing troubles between the Issa and Afar factions.” The Times (London), 
Feb. 6, 1976, at 15 (editorial). For a recent summary of UN cons‘deration of this 
issue, see The Report of the Special Committee on the Situation With Regard to the 
Implementation of the Declaration on tke Granting of Independence te Colonial Coun- 

tries and Peoples, UN Doc. A/ 10023/Add. 6 (Part II) (1975). 

8 Supra note 1, at 3-14. 

4'The Times (London), Feb. 17, 1976, at 7; id. Feb. 20, 1976, -at 6; id. Feb. 25, 
1976, at 7. 

5 Morocco long opposed the independence of Mauritania. In the historic debate 
on Resolution 1514(XV) Morocco accused the French of attempting “to partition’ 
Morocco and disrupt’ its: national territorial unity, by setting up an artificial State in ` 
the area cf Southern Morocco which the colonialists. call Mauritania. The population - 
of that area does not even know the word ‘Mauritania.’ If you tell a Bedouin of so- 
called Mauritania that you are in Mauritania, he will not understand what you are 
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“sleeping dogs of historic title” have tended to be constrained by the inter- 
national community’s insistence that..established boundaries must be re- 
spected and can only be changed’ with the free consent of the people 
living in each territory. Morocco and Mauritania, by their takeover . of 
the Sahara without the consent of its people, have succeeded in frustrating | 
' the application of this norm and have taken the international system a 
blatant step toward a new set of mutually shared expectations about state 
behavior—incipient new norms—which are much more likely than their 
predecessor-rules to be conilict-inducing, even if their outlines are as yet 
dimly perceived. | 

‘The precedent is destabilizing in another, broader, way. The successful 
Moroccan-Mauritanian use of force to take control of the Western Sahara 
has strengthened the tendency of Third World states to pursue their na- 
tional interest with military self-assertion rather than law and diplomacy. 
Nothing in international relations succeeds like success and in both Angola 
and the Sahara the use of force has been shown to work without significant 
opposition from the rest of the international community. These’ African 
events have had their echo in Asia with the Indonesian occupation ofEHast 
Timor, another place where historic, geographic, and ethnic claims were 
asserted out of the barrels of rifles.* To the extent that this lesson is taken 
to heart, it makes the world an increasingly dangerous place—a considera- 
tion compounded by the Third World’s leap into sophisticated weaponry. 

The disposition of the Sahara case has already had a dramatic effect on 
world order. Some 60,000 Sahrawis have -become refugees,’ creating great 
hardships as well as a severe strain on the facilities and budget of the UN 
High Commissioner for Refugees. There has been active fighting involving 
the Algerian-supported Sahrawi liberation movement POLISARIO (Frente 
Popular para la Liberación de Saguia el Hamra y Río de Oro), with the 
Mauritanian Government reporting a two-day battle with heavy casualties © 
in April 1976, two months after the Sahara’ had formally been “pacified” 
by the Moroccan and Mauritanian armies. Within the Organization of 
African Unity, the issue hes been intensely divisive. Its political com- 
mittee in February recommended support for the liberation forces, thereby 
provoking Morocco and Mauritania to threaten a walkout.” Although the 
split was temporarily averted,?® Algeria and others have unilaterally recog- 
nized a Saharan government-in-exile'and Rabat and Nouakchott thereupon 
severed diplomatic relations with Algiers.* It will not be long before ` 
other states are compelled to choose sides.** , 


talking about.” 15 GAOR 947, at 1271 (1960) (remarks of Mr. Ben Aboud, Rep- 
resentative of Morocco). 

It is estimated that nearly 60,000 Timorese have been killed in the course of the 
territory’s decolonization: N.Y. Times, Feb. 15, 1976, at 11. 

7 The Times (London), April 2, 1976; at 7. - 

8 N.Y. Post, April 28, 1976, at 17. 

9N.Y. Times, Feb. 27, 1976, at 3, 

10 Jd, March 1, 1976, at 3. 

11 Id. Feb. 28, 1976, at 6; id. March 8, 1976, at 7. ' l 

12 At the African Foreign Ministers’ meeting in Addis Ababa at is beginning of 
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The United States, too, has been drawn into the dispute. The announce- © 
ment in February 1976, that the United States would sell a squadron of 
24 F-5E jet fighters to King Hassan IJ? was no doubt dictated by real- 
. politik. Morocco, with Spain, is America’s key to the Mediterranean. The 
government of the King is generally perceived as pro-American, while’ 
Algeria’s rulers are not. By contrast, the leaders of POLISARIO are tarred 
_ by their close association with the Algerians. In Washingtons eyes, the - 
right of a mere 75,000 persons to self-determination is of far less con- 
sequence, the more so as they might in any event tend to be dominated 
by Algeria, than is the stability of King Hassan’s shaky throne. Thus, in 
the name of practical politics, the United States has deserted its historic 
commitment to the principle ‘of self-determination..* Instead of asserting 


- the paramountcy of an important world-order norm, the United States has 


allowed politics to dictate its international posture. In so doing, we have 
been brought face to face, once again, with the question whether the United 
States, as a leading global power, has a greater interest in preserving and 
reenforcing the integrity of the rules by which the game is supposed to be 
played or in winning subgames regardless of how our actions affect the: 
’ rules. Put another way, the Sahara case faces us with a ao conflict 
of legal and political values. 


Tue SAHRAWI POPULATION . 


The Western Sahara is situated along the Atlantic coast of northwest’ 
Africa. Its tiny population inhibits a land area of 266,000 square kil- 
ometers, almost exactly the size of Colorado.1® Many of these are nomadic 
desert herdsmen: tending flocks of camel, goats, and sheep, although, in 
recent years, a sizable urban settlement has developed in the capital, El 
Aaiun, which, before the Spanish evacuation, had a civilian population of 
almost 30,000, as: well as in Semara and Villa Cisneros with approximately 
7,000 and 5,500 inhabitants each.° These figures do not include Sahrawis 
. who have been living in neighboring countries, especially Morocco and 
Algeria, for either political or economic reasons. The best estimates of 


-the number of these exiles has ranged from the Spanish figure of 10,000, 


to a high of about 50,000 claimed by the liberation movements and neigh- 
boring states.” Since both Morocco and Mauritania have taken the posi- 
tion that the Sahrawis are their nationals, no border barriers existed even 


March, 1976, it was reported that as many as twenty African states favored recognition 
of POLISARIO. Id. March 1, 1976, at 3. 

18 Id, Feb. 22, 1976, at 1. 

14 For a discussion of the historic U.S. relation to self-determination, see Pomerance, 
The United States and Self-Determination: Perspectives on the Wilsonian Conception, 
70 AJIL 1 (1976). 

15 Report of the United Nations Visiting Mission to Spanish Sahara, 1975, in The 
Report of the Special Committee on the Situation With Regard to the Implementation 
of the Declaration on the Granting of Independence to Colonial Countries and Peoples, 
UN Doc. A/10023/Add.5, Annex, at = (1975) [hereinafter cited as Visiting Mission). 

16 Id. at 27. 

17 Id. at 28. 
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in colonial times to stem; or even to record, their movements. Social and 
ethnic ties between the people in the Western Sahara and those nearby in 
Morocco, Algeria, and Mauritania make it particularly difficult to state - 
definitively who is and who is not a Sahrawi. (One of the exiled leaders 
of POLISARIO, for example, is Ahmed Baba Miske, the former Mauritanian 
Ambassador to the United Nations and to Washington.) This fact took on 
political importance when it. came to discussion of a self-determination 
plebiscite. Under the “right” arrangements, the polling could easily be 
skewed by imported Moroccans and Mauritanians posing as Sahrawis."* 
C This difficulty, while important to bear in mind in assessing the decolon- 
ization tactics employed in the case of the Spanish Sahara, is far from un- 
precedented in Africa. Indeed, it is the rule rather than the exception 
for the boundaries of those new nations to reflect the cavalier indifference 
of the colonial powers towards tribal groupings and nomadic routes of: 
passage. In virtually every African state there are tribes with close his- 
toric and social links across political boundaries. In some areas, such as 
the Ogaden of the African Horn, the problem is every bit as acute as, and 
similar to that of, the Western Sahara. Moreover, history is a fount of 
injustices and, in many instances, the aggrieved have long memories. The 
question is whether, in the name of redressing ancient grievances, trau- 
matic new wrongs should be inflicted on the, current inhabitants of a 
territory. 


Tue PRIMACY or SELF-DETERMINATION AND THE INTEGRITY OF BOUNDARIES 


The precedents in such instances, prior to the Western Sahara and Timor 
‘eases, are relatively consistent and uncomplicated. Generally, neighboring 
states have not been allowed to help themselves to adjacent territories on 
the basis of historic claims; boundary readjustments must come as an 
expression of the democratically expressed will of those subject to the 


18 An excellent short summary of Saharan demography is provided by the 1975 
` report of a UN Visiting Mission to the country. It states that: 


[the] indigenous population of the Territory is comprised for the most part of 
persans of Moorish, or bedouin, race who are united by a common language, 
assania (a form of Arabic), and by strong cultural and traditional ties . . . [T]he 
basic social unit, the aay, is not thought of as an independent group, but ` 
rather as forming a part of a social ‘group (fraction), and family group (sub- 
fraction) of a tribe . .. in most cases extending far beyond the political frontiers 
of the Territory. Thus, the majority of Saharans identify closely with other mem- 
bers of their tribe, for instance the ereuibat, Ait Lahsen and Ulad Delim to 
name only three, who are to be found also in Mauritania, Morocco and Algeria. 
This is in conformity with age-old tradition by which the various tribal groups 
have nomadized over wide-ranging areas without any regard to the political: bound- 
- aries imposed by colonial régimes; it was in fact an intrinsic feature of a traditional 
economic system based on a continuous search for pasture and water and in which 
ownership of land was unknown. Today, though nomadism is declining, there is 
still a marked sense of kindred among the members of tribes and their subdivisions 
which straddle the frontiers of the Territory and its neighbors, and many Saharans 
have left the Territory either to live permanently among their relatives and kindred 
- in the neighboring countries, or to settle rsa gin tol for economic reasons {includ- 
ing the drought) or because they are political exiles and refugees. For this reason, 
and because of the close affinity between the Saharans of the Territory and those, 
for example, in the Moroccan province of Tarfaya or the border regions of Mauri- 
tania, it is extremely difficult to determine who among them is a Saharan in- 
digenous to the Territory. Id. l 
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readjustment. This paramountcy of contemporary self-determination over ._ 


historic claims and the alleviation of ancient wrongs is based on two con- 


siderations.. First, there is the assumption that any other approach would ` 


_ lead to endless conflicts, as modérn states found themselves under pressure 
ta join a general reversionary march backward to a status quo ante of 
uncertain age and validity. Second, it is widely observed that states or 
even colonies with established boundaries and fixed populations, however 
unjustly or serendipitously arrived at, soon develop a Goreee logic of 
_ their own that should not be lightly overriden. 

It is for these reasons that African states have insisted that each colony, 
`- in the final stage of decolonization, must exercise its “right” of self-deter- 
m nation within the confines of established boundaries. Even though, in 
some cases, this tends to perpetuate certain historic injustices or cultural 
herdships, it has been recognized that other alternatives are worse. To at- 
tempt a wholesale redrawing of the map of Africa on the basis of ancient 
claims or of tribal links could only lead to chaos, war, and the unraveling 
of a continent’s state system. Africas post-independence leaders under- 
‘steod that, while there were injustices, they could better be ‘dealt with 
th-ough functional arrangements- between sovereign states such as regional 
common services and markets, rights of unhindered movement across 
frentiers, and, perhaps, federations. 

So it was at the insistence of the Third World that the. landmark 
UN Declaration on the Granting of Independence to Colonial Countries 
and Peoples,® while proclaiming that “[a]ll peoples have the right to 
se-f-determination” * also warned that “[a]ny attempt aimed at the partial 


t 


or total disruption of the national unity and the territorial integrity of a . 


country is incompatible with the purposes and principles of the Charter of 
th> United Nations.” = The Organization of African Unity has reenforced 

ə rule that territories must exercise their right to self-determination 
within established colonial boundaries.*? If.a territory wishes to join with 
‘ore or several neighboring states, it should have the right to manifest that 
preference in the process of decolonization, but it must be the free choice 
- of the majority in that particular colony, and a territory with recognized 
bcundaries may. neither be absorbed nor dismembered against the will 


of its inhabitants. 


UN PRACTICE IN IMPLEMENTING THE RULE or SELF-DETERMINATION 
‘WITHIN ESTABLISHED COLONIAL BOUNDARIES 


The record of democracy in the new states (or, for that matter, in a 


majority of the old) would scarcely overjoy Montesquieu or J. S, Mill. In. 


_-°G.A, Res. 1514, 15 GAOR Supp. 16, at 66-67, UN Doc. A/4684 { 1966). 

o Id, Art. 2. 

= Id. Art. 6. . 

=2 OAU Assembly AHG/Res: 17(1), Cairo Ordinary Sie 17-21 July 1964. See 
also The Charter of the Organization of African Unity, -Article 3(3], which pledges 
“respect for the sovereignty and territorial integrity of each State and for its inalienable 
rigat to independent existence.” | 


1976] THE STEALING OF THE SAHARA | 699 
i r 

one respect, however, the democratic aspiration has fared relatively well. 
During the past three decades it became virtually standard practice to 
encourage colonial populations, at the moment just before independence, to 
participate in a genuine act of free choice. In most instances, that act deter- 
mined which party and government would assume the reins of power. In 
other cases, the issues were more complex: Should the new nation enter its 
era of independence as a single entity? Should it, or part of it, join another 
state? Should it reconstitute itself into several independent, or federated 
nations? Most of the voters in these new states have never since had oc- 
casion to participate through secret ballot in the decisionmaking process 
of their countries. But at least- in making that one crucial choice, the 
principle of popular participation has generally been respected. © 

As early as 1954, the UN General. Assembly had voted that “a mission, 
if the General Assembly deems it desirable, should, in agreement with 
the Administering Member, visit the Non-Self-Governing Territory before 
or during the time when the population is called upon to decide on its 
future status...” ?* Accordingly, the United Nations supervised plebiscites 
or elections in the British Togoland Trust Territory in 1956, in French 
Togoland in 1958, in the British-administered Northern Cameroons Trust 
in 1959 and 1961, in Southern Cameroons in 1961, in Belgian-administered 
Ruanda-Urundi -in 1961, in Western Samoa in 1962, and in Papua-New 
- Guinea in 1972.24 Representatives of the UN Trusteeship Council also 
_ observed the controversial plebiscite in the Northern Marianas in June 
1975, in which a majority voted to separate from the U.S, Pacific Islands 
Trust Territory and to become a Commonwealth in political union with 
the United States,” | ! 

With the creation, in 1961, of the UN’s watchdog Special Committee on 
‘the Situation with Regard to. the Implementation of the Declaration on the 
Granting of Independence to Colonial Countries and Peoples,** adherence 
to standards for decolonizing Trust Territories—where the United Nation 
had a clear legal interest—began also to be demanded for ordinary colonies. 
Since its creation, the Special Committee, in the words of the UN Depart- 
ment of Political Affairs and Decolonization, “has emphasized the desir- 
ability of a United Nations presence in the final stages of the self-determi- 
nation process in non-self-governing territories particularly in those situa- . 
tions where the people are being asked to decide on a constitutional 
formula falling short of independence or where concern has been voiced’ 
regarding the full respect for democratic processes during the electoral 
consultation.” ?? Thus, the Special Committee arranged.for UN Supervision 


28 G.A. Res. 850, 9 GAOR Supp. 21, at 28, UN Doc. A/2890 (1954). 

24 Fifteen Years of the United Nations Declaration on the Granting of Independence 
to Colonial Countries and Peoples, 2 DeCcouonrzaTIon, No. 6, at 19 (1975) [hereinafter 
cited as Fifteen Years}. | l 

25 Id, at 22. 

26 G.A. Res. 1654, 16 GAOR Supp, 17, at 65, UN Doc A/5100 (1961). 

27 Fifteen Years, supra note 24, at 19. Enumerated here are the many instances of 
self-determination ` elections and plebiscites in which the UN General Assembly asked 
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of the elections for a legislature to write the new constitution for the Cook 
Islands in April 1985, which led to “free association” with New Zealand.” 
In 1967, the General Assembly recommended the holding of a general elec- 
, tion in Equatorial Guinea with UN participation prior to independence 
and in 1968 Spain implemented that request.” The United Nations has 
also participated in votes on sel?-determination in the New Zealand ter- 
ritory of Niue in 1974% and, in the same year, observed the referendum 
in the Ellice Islands whereby the voters decided to become a separate 
colony under the name of Tuvalu.** 

Not all the initiatives have come from the General Assembly. In 1963, 
the Secretary-General was asked by the Governments of the Federation of 
Malaya, Indonesia, and the Philippines to send a mission to the British 
territories of Sarawak and North Borneo to determine whether those popula- 
tions wished to be integrated with Malaya into a new federation of Ma- 
laysia. The mission, composed of senior diplomats appointed by the 
. Secretary-General, reported, that the votes for federation in the legislatures 
of North Borneo and Sarawak correctly represented the freely expressed 
wishes of the people of those territories.® 

There are, of course, exceptions to the rule. In one instance the United 
Nations has taken the position that a free self-determination vote -or 
plebiscite should not be taken in.a colony. The General Assembly actually 
opposed the holding of a referendum in Gibraltar in 1967 ®* which. was 
' designed to solicit the voters’ choice between union with Spain and reten- 
tion of links with Britain. The United Nations refused to sanction the 
sending of a UN observer to that plebiscite. Indeed, the Special Com-- 
mittee deplored its being held, insisting instead that the future of Gibraltar 
should be resolved by negotiations between Spain and Britain.* 

In the decolonization of West Irian, the United Nations, in a contro- 
versial, deeply divisive vote ** foreshadowing the Sahara debates, voted to 
accept as valid the Indonesian-organized “act of free choice” which in- 
volved not a secret ballot but only “collective consultations” held while 
the Indonesian Administration “exercised at all times tight political control 


to be involved as observer and supervisor, an involvement sometimes welcomed and 
sometimes not by the colonial authority. 

28 G.A. Res. 2005, 19 GAOR Supp. 15, at 7, UN Doc. A/5815 (1965). 

29 G.A. Res. 2355, 22 GAOR Supp. 16, at 54-55, UN Doc. A/6716 (1967). 

80 G.A. Res. 3285, 29 GAOR Supp. 3L at 98, UN Doc. A/9631 (1974). 

31 Fifteen Years, supra note 24, at 21. 

323 REPERTORY OF PRAcricE or UN Oacans, Supp. No. 3 (period 1959-1966), at 98; 
see also 19 GAOR Supp. IA, at 8-9, UN Doc. A/5801/Add.1 (1964). 

88 G.A. Res, 2353, 22 GAOR Supp. 16, at 53, UN Doc. A/6716 (1967). 

3499 GAOR, Annexes, Addendum to Agenda Item No. 23 (Part II), at 238, UN 
Doe. A/6700/Rev.1 (1967). 

85G.A. Res. 2504, 24 GAOR Supp. 30, at 8, UN Doc. A/7630 (1969). Before 
ratifying the “act of free choice” the General Assembly rejected an amendment sub- 
mitted by Ghana which would have given the people of West Irian a further op- 
portunity to express their will. 24 GAOR, Annexes, Agenda Item No. 98, at 40, UN 
Doc. A/L.578 (1969). The Ghanaian a was defeated by a vote of 60 to 15 
with 39 abstentions. l 
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over the painos ” se The delegate from Sierra Deon to the UN General 
Assembly expressed the fear of his and other delegations that the samé 
arguments being used by Indonesia against applying international stand- 
„ards of free elections to West. Irian left room for other countries like South 
Africa, Portugal, and Southern Rhodesia to deny self-détermimation to 
~ their black African majorities in favor of rigged “consultations.” * 

There have been a few other instances since the creation of the UN 
Special Committee in 1961 where a colonial power has rejected a request 
by the United Nations to supervise a self-determination election or refer- 
endum,®* as well as a few cases (such as the Portuguese colonies) in which 
decolonization occurred primarily as a result of a domestic war of liberation 
rather than by political evolution. But there has also grown up through the 
vast majority of cases a clear pattern of orderly decolonization through 
freely conducted elections or plebiscites, often under UN supervision, in 
_ which the local population has had.the opportunity to choose its own na- ’ 

tional destiny. It is this pattern which is so dramatically broken. in the 
_ case of the Spanish Sahara. : 


THe UnsuccessFu, UN EFFORT to SECURE THE RicHT OF 
SELF-DETERMINATION FOR THE SAHRAWIS - 


The failure of the United Nations to ensure a self-determination election 
or plebiscite in the Sahara before its final decolonization is a break not only 
with a well-established and salutary general pattern of norms for colonies 
in general but also with the policy consistently advocated specifically for 
the Sahara in UN debates and resolutions during more than a decade. 
= During the past two years, the disposition of the Sahara issue in the United 
Nations revealed that Organization at its most political and least principled. — 

The question of the Spanish Sahara has been exhaustively discussed in- 
the Special Committee of the General ‘Assembly since September, 1963 and 
in General Assembly plenary sessions since December of that year. The 
first of a stream of resolutions calling on Spain to implement the Sahara's 
right to self-determination was passed in Committee on October 16,.1964;?° 
the General Assembly followed suit one year later.*° Madrid’s position, 
during this period, was that its African territories as provinces of metro- ` 
politan Spain, were not subject to self-determination.** 


86 Report of Secretary-General regarding act of self-determination in West Irian, 
24 GAOR, Annexes, Agenda Item No. 98, at 2, UN Doe. 4/7723 (1969). ° 

87 Report of the Secretary-General on the Work of the Organization. 25 GAOR, 
_ Supp. 1, at 64, UN Doc. A/8001 (1970). i 

38 France refused to accept a UN presence during its 1967 referendum on the future 
of French Somaliland. . 
: 39 19 GAOR, Annexes, Annex No. 8 (Part I), at 290-91, UN Doe. A/5800/Rev.1 

1964). ‘ 

40 G.A. Res. 2072, 20 GAOR Supp. 14, at 59-60, UN Doc. A/6014 (1985). l 

41 Note by the Secretary-General, 13 GAOR, Annexes, Agenda Item No. 36, at 37, . 
UN Doc. A/C.4/L385/Rev. 1 (1958). See also Law of 21 April 1961 and Decree No. 
3349 of 29 November 1962. j 
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` From the very beginning, Morocco’s delegates were gab shot 
whether to support self-determination. On the one hand, they asserted 
that their country ultimately would regain the Moroccan territories which 
remained under colonial domination and had been separated from the 
country under an arbitrary and annexionist (sic) policy carried out at its 
expense by the powers which had placed them under the jurisdiction of their 
respective protectorates.*? However, conceding | ‘that Spanish and world 
‘opinion would not then tolerate forcible “reunification,” the Rabat regime 
at a meeting of the UN Special Committee in Addis Ababa in August, 1966 
actually took the initiative. in proposing that the Sahara and other 
Spanish colonies “should as soon as possible be granted their independ- 
ence” +3 (emphasis added). That independence, it was added, must be 
genuine, “enabling the people of those Territories to exercise all the respon- 
sibilities of power themselves, without any colonialist presence” and, in 
choosing “the path most appropriate to their interests . . . within the frame- 
work of African unity,” +t it was expected i in Rabat that they would freely 
choose'to join Morocco. 

A similar position was taken at the same 1966 meeting by the Mauritanian 
Government, the representative of which also pressed his country’s historic 
title to the Western Sahara while noting that Morocco’s - President had 
characterized Morocco’s claims “as ridiculous as those which England 
might now make against France on the pretext that, at the time of 
Joan of Arc, Paris and a large part of France had been occupied by the 
English” Yet Mauritania, too, averred that the Western Sahara, while © 
historically a part of its domain, “should be completely a oa which 
meant “of Spain, but also; of course, of Morocco,” 48 

The twenty-first session of the General Assembly, in 1966, reaffirmed the 
right of the peoples of the Spanish Sahara to self-determination but went . 
panes in describing how this was to be implemented. It invited Spain — 


. to determine at the earliest possible date, in conformity with the 
aspirations of the indigenous people of Spanish Sahara and in con- 
tation. with the Governments of Mauritania and Morocco and any 
other interested party, the procedures jor the holding of a referendum 
‘under United Nations auspices with a view to enabling the indigenous 
population of the Territory to exercise freely its right to self-determina- 
_tion, and, to this end: on | 
(a) To create a favorable climate for the referendum to be con- 
ducted on an entirely free, democratic and ipart i by permit- 
ting, inter alia, the return of exiles to the Territory; . 


42 Report of the Special Committee on the Situation with Regard to the Implementa- 
ion of the Declaration on the Granting of Independence to. Colonial Countries 
and Peoples, 21 GAOR, Annexes, Addendum to es Item No. 23, 603. UN Doe. | 
A/6300/Rev.1 (1968). 

48 Id. at 604. 

44 Id. at 605. 
` 45 Id. at 807. 

` 46 Ibid, 
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(d) To provide all the necessary facilities to a United Nations mis-. 
sion so that it may be able to part opale actively in the organization s 
and holding of the referendum. . 


The Assembly also asked the Secretary-General to appoint and send to the 
Sahara a special mission “for the purpose of recommending practical steps 
for the full implementation of the relevant resolutions of the General As- 
sembly, and in particular for determining the extent of United Nations 
participation in the preparation and supervision of the referendum... .” +8 

On May 11, 1967, the Madrid government promulgated a decree estab- 
lishing a General Assembly of Spanish Sahara—or Yema’a—the member- 
ship of which was to be partly elected.“ The twenty-second session of 
the General Assembly was not impressed, seeing a transparent effort by 
Spain to create a local government manned by the senior tribal establish- 
- ment and other conservative elements owing their role to Spain and the 
status quo, and reiterated the resolution of the previous year. Indeed, 
all six resolutions adopted by the General Assembly between 1967 and 
1973 echo the prescriptions of the 1966 resolution and, in particular, those 
paragraphs which relate to the organization of a referendum and the send- 
ing of a special UN mission to supervise self-determination in the territory.* 

Despite such a rare and repeated display of public unanimity among 
all the key states, the clear and normative prescriptions of the resolutions 
. were not followed. Instead, what occurred during the next six critical 
. years was the acceleration of efforts by all parties to arrange their preferred 
outcome behind a facade of support for self-determination. Spain con- 
tinued to argue that due to the nomadic nature of the. population and the 
physical features of the country, preparations for self-determination. could 
not be hurried." Morocco and Mauritania interpreted this as a way of 
buying time to entrench the pro-Spanish traditionalists installed in the ' 
Yema’a and to ensure their victory in an eventual plebiscite. At the same , 
time both countries used the right to be consulted by Spain on the political 
development of the Sahara (a right extended by the General Assembly 
resolutions) as a way of preventing, rather than accelerating, the evolution 
of self-government. In public, Spain, Morocco, and Mauritania shared an 


47 G.A, Res. 2229, 21 GAOR Supp. 16, at 12-13, UN Doe. A/6316 (1968). 

48 Ibid. 

49 22 GAOR, Annexes, Addendum to Agenda Item No. 23, at 209, UN’ Doe. A/ 6700/ 
Rev.1 (1967). 

50 G.A: Res 2354, 22 GAOR Supp. 16, at 53-54, UN Doc. A/6716 (1967). 

51 The 1968 resolution is G.A. Res. 2428, 23 GAOR Supp. 18, at 63-64, UN Doc. . 
A/7218 (1968). The 1969 resolution, which also “regrets that it has not yet been 
possible for the consultations to take place which the administering Power was to con- 
duct in connexion with the holding of a referendum,” is G.A. Res. 2591, 24 GAOR 
Supp. 30, at 73-74, UN Doc. A/7630. (1969). The resolutions passed between 1970 ` 
and 1973 are: G.A. Res. 2711, 25 GAOR Supp. 28, at 100-01, UN Doc. A/8028 (1970); 
G.A. Res. 2983, 27 GAOR Supp. 30, at 84-85, UN Doc. A/8730 (1972); ; G.A. Res, 
3162, 28 GAOR Supp. 30, at 110-11, UN Doc. A/9030 (1973). 

52 J etter dated 8 September 1988 from the Permanent Representative of Spain to the 
United Nations addressed to the Chairman of the Special Committee, 21 GAOR, An- 
. nexes, Addendum to Agenda Item No. 23, Annex, at 621 (1966). 
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idag to self-determination. In private, all three shared an abiding 
mistrust of genuinely free popular decisionmaking. _ 

During this period, too, Algeria began to emerge more clearly as a 
protagonist. While continuing to deny that it had any territorial claims, it 
demanded to be consulted in any settlement, insisting that “its interests, 
based on obvious geo-political considerations and on the need for regional 
unity . . . should not be disregarded in the search for a solution to the 
problem. .. .” 53 | 

Undoubtedly a principal factor in this hardening of positions was the 
increasing evidence that the Spanish Sahara, far from being a useless waste- 
land, contained great mineral riches. The bountiful and readily extractable 
phosphate deposits of Bou Craa ‘are located only 97 kilometers from the 
coast. When fully operative, the mines will yield up to 10 million tons 
of phosphate for export.*4 Iron ore deposits have been found in several 
regions and there are expectations of finding petroleum in the Western 
Sahara's considerable off-shore continental shelf. In the view of the 
Spanish authorities, the phosphate industry could furnish the present pop- 
ulation of the territory a per capita revenue “equal to that of some de- 
veloped countries in Europe.” ®* Moroccan authorities, on the other hand, 
profess to see injustice in restricting such disparately vast resources to a 
tiny population and privately say that “one Kuwait in the Arab world is 
enough.” . | 

On September 21, 1973, in reply to a request by the Yema’a, General 
Franco on behalf. of the Spanish Council of Ministers in effect transferred 
to that Assembly a degree of internal legislative powers while retaining | 
the external affairs, defense, and certain additional powers of veto and 
initiative. Franco also promised that the territory could vote on its future © 
“when the population freely so requests. ...” °* The UN General Assembly 


resolution passed shortly thereafter again reaffirmed the principle of self- ` 


determination and,'in the by now familiar terms, called for “free and au- 
thentic expression” of the Sahrawis’ wishes.®* These sentiments were 
strongly endorsed by the Third World in meetings of nonaligned and 
African states.°° - 


53 Visiting Mission, supra note 15, at 24. 

54 Id. at 40. 

55 Ibid. ‘ 

56 Id. at 40-41. , 

57 Reply to the Communication of the General Assembly of the Sahara by the Head 
of the Spanish State. UN Doc. A/9176, Annex IV, at 1 (1973). 

58 G.A. Res. 3162, 28 GAOR Supp. 30, at 110-11, UN Doc. A/9030 (1973). 

59 NAC/FM/CONF.1/Res.5, August 12, 1972, Taz GEORGETOWN DECLARATION, THE ' 
ACTION ProGRAMME FoR EconoMic CO-OPERATION AND RELATED DocumMENTs, Con- 
FERENCE OF ForEIGN Ministers or Non-ALIGNEpD Countries, Georgetown, Guyana, . 
August 8-12, 1972; OAU Council Res. CM/Res.301(XXI), OAU Councm or Mm- 
ISTERS, Addis Ababa, May, 1973; Res. No. 6, IVth Conrerence or HEADS or STATE 
. OR GOVERNMENT OF Non-Auicnep Counrniss, Algiers, 5-9 September, 1973; FUNDA- 
MENTAL TEXTS, DECLARATIONS, RESOLUTIONS, ACTION PROGRAMME FOR ECONOMIC Co- 
OPERATION. 
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In July 1974, Spain, after informing Morocco, Mauritania, and Algeria, 
unveiled a new constitutional law for the Sahara which substantially in- 
creased the powers of the Yema’a.®® Six weeks later Madrid announced ` 
it would at last hold a referendum under UN auspices during the first 
half of 1975.* 

These seminal events had been preceded by a series of meetings in which 
Spain unsuccessfully attempted to win the cooperation of Morocco and 
Mauritania in conducting a plebiscite. The Foreign Minister of Spain met 
with his Moroccan counterpart in Rabat in March and in Madrid in April. 
The latter indicated privately that his country would permit a plebiscite 
only if the Sahrawis were limited to a choice between union with Morocco 
or remaining a Spanish colony, thus excluding the option of independence. 
The Spanish Minister also met with his Mauritanian counterpart in Nouak- 
chott in April without securing any commitment of cooperation. On the 
other hand, when the Algerian, Moroccan, and Mauritanian Foreign Min- 
‘isters met in Nouakchott on May 10 and again in Agadir on July 24, they 
again publicly “reaffirmed their adherence to the principle of self-determina- 
tion for Spanish Sahara” and issued a joint communiqué stating that “self- 
determination-should be implemented without foreign interference and in 
conformity with relevant United Nations resolutions.” °? 

This, however, was the last Moroccan obeisance to the norm of self- 
determination. With Spain now committed to a UN supervised referendum, 
the hitherto private Moroccan opposition to a free vote began to emerge 
as a public policy. On July 8, King Hassan II in a Youth Day speech 
reasserted Morocco’s historic claim to the Sahara and threatened general 
mobilization if necessary “to recover the usurped territories.” ** Up to this 
time, despite all the UN resolutions and the decisions of the conferences of 
the nonaligned and of the Maghrebian states, Rabat had nevertheless per- 
suaded itself that Spain would eventually agree to negotiate a union be- 
tween Morocco and the Western Sahara. When, instead, Spain unex- 
pectedly acceded to the General Assembly’s calls for a self-determination 
plebiscite, Morocco suddenly had to improvise an entirely new strategy. 
It decided to propose that the issue be referred to the International Court 
of Justice, thereby at least securing a postponement of the referendum 
during the Court’s deliberations. It was also decided that the reference to 
the Court should be limited to an examination of the validity of Morocco’s 
claim to historic title in such a way as to make that issue dispositive. “You, 
the Spanish Government, claim that the Sahara was ‘res nullius,;” King 
Hassan declared. “You claim that it was a territory or property left un- 


60 Letter dated 10 July 1974 from the Permanent Representative of Spain to the 
United Nations addressed to the Secretary-General, UN Doc. A/9655 (1974). 

61 Letter dated 20 August 1974 from the Permanent Representative of Spain to the 
United Nations addressed to the Secretary-General, UN Doc. A/9714 (1974). 

62 Report of the Special Committee on the Situation with Regard to the Implemen- 
tation of the Declaration on the Granting of Independence to Colonial Countries and 
Peoples Covering Its Work During 1974. UN Doc. A/9623/Add.4 (Part IT), at 23 
(1974). | 

68 Supra note 60, at 2, 
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inherited, you claim that no power and no administration had been estab- 
lished over the Sahara; Morocco claims the contrary. Let us then request 
the arbitration of the International Court... .” 6 

Initially, Mauritania did not join in‘ the call for abanike the -case to 
. the ICJ, reiterating, instead, “its sincere intent faithfully to respect the 
freely expressed will of the populations concerned... .” ° However, at a 
summit meeting in Rabat, in October, King Hassan and President Ould 
Daddah of Mauritania agreed on the strategy of going to the Court and, 
‘it appears, on a division of the Sahara regardless of the outcome of the © 
IC}’s deliberations.** 

Algeria reluctantly endorsed the Moroccan-Mauritanian initiative, having 
been persuaded to do so in the name of Third World solidarity. After all, 
it was argued, the delay would involve no more than a year and in no way 
derogated from the right of the population to make the final decision.* 
The Algerian miscalculation is understandable. In the UN discussions, 

state after state, while agreeing to. send the matter to the Court, stipulated 

that this was not to be construed as a departure from the principle of self- 
determination. Spain was more suspicious of Moroccan motives. In an 
attempt at compromise, Madrid offered to support the request for an ad- 
visory opinion, but only if it were framed so as to ask the Court to look 
not only at historic legal title but also to “consider the legal effects of the ~ 
provisions of the Charter of the United Nations and the resolutions of the 
General Assembly on the administering Power, the countries bordering the 
Territory and, above all, the indigenous population.” ® Morocco, how- 
`- ever, rejected the proposed rewording.” 

The vote in the General Assembly's Fourth Gimmies was held on 
December 11 and the resolution requesting and framing the issues for an _ 
advisory opinion of the ICJ was adopted by 81 to 0 with 43 abstentions,” 
Spain, in abstaining, said the “questions formulated . . . were, from a legal 
standpoint, ambiguous, incomplete and irrelevant, since a they failed to take 
into account the development of contemporary international law in rela- 
tion to Non-Self-Governing Territories, as embodied in. the Charter and in 
General-Assembly declarations and resolutions on decolonization.” * The 
Representative of Kenya,.Mr. Francis Njenga, condemned the delay in the 
plebiscite, adding: “The people of Spanish Sahara should be the court. . 


84 Letter dated 23 September 1974 from the Minister for. Foreign Affairs of Morocco 
addressed to the Minister for Foreign Affairs of Spain, UN Doc. A/9771, Annex, (1974). 

65 Letter dated 20 August 1974 from the Acting ‘Chargé ‘d’affaires of the Permanent 
Mission of Mauritania to the United Nations addressed to the Secretary-General, UN 
Doc. ‘A/9715, Annex, at 1, 2 (1974). See also UN Doc. A/PV.2251, at 82 (1974) 
(Mr. Ould Mouknass, Representative of Mauritania addressing the General Assembly). 

66 Le Monde Nov. 27, 1975, at 1,5. THe Economist, Sept. 13, 1975, at 58. 

67 UN Doc. A/PV.2265, at 57-60 (1974). 

68 U.S. Representative Barbara White took the position that her country in principle 
supported the use of the Court, whenever possible, in earn legal disputes. UN 
Doc. A/G.4/SR.2125, at 11 (1974). 

s UN Doc. A/C.4/SR.2126, at 7 (1974). 

10 UN Doc. A/C.4/SR.2130, at 27 (1974). ae i 

Tı UN Doc. A/C.4/SR.2131, at 19 (1974). Id. at 8. Da an 
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The United Nations was indeed being asked to treat them as chattels and 
not as people.” 78 Guatemala, on the other hand, candidly admitted that it 
had supported the resolution as a way to halt the plebiscite, thereby creat- 
ing a precedent for preventing the eypeceaen of self- determination to ` 
British Honduras (Belize ).”4 : 


THE REPORT OF THE UN VISITING MISSION 


On December 13 the General Assembly approved the action of the 
Fourth Committee by passing Resolution 3292(XXIX).”*> This resolution 
contained three important mandates: (1) the postponement of the referen- 
dum, (2) the despatch of a UN visiting mission to the Sahara, and (3) the 
request to the ICJ for an advisory opinion. Although Spain had resisted 
(1) and (3) it had welcomed (2). On the basis of consultations with its 
members, the Chairman of the Special Committee appointed representatives 
from Cuba, Iran, and the Ivory Coast to constitute the Mission, under the 
leadership of Siméon Ake, the UN Permanent. Representative of the Ivory 
Coast.”® The Mission was charged with responsibility for “securing first- . 
hand information on the situation prevailing in the Territory, including in- 
formation on political, economic, social, cultural and educational conditions, 
as well as on the wishes and aspirations of the people” ™ (emphasis added). 
To fulfill its mandate it was to examine the measures Spain proposed to 
take to ensure the decolonization of the Territory, and to undertake “direct 
contacts with the largest possible number of indigenous inhabitants of the 
Territory, including those currently living outside” it in order.“to ascertain 
the wishes and aspirations of the indigenous people. .. .” 78 

The Mission toured from May 8 to June 9, beginning in Madrid and 
ending in Mauritania. In between, they traveled extensively in the Sahara, 
as well as to Morocco and Algeria. Discussions were held with govern- 
ment leaders and officials of the political parties that had recently begun 
to take shape.inside the Sahara and among refugees and exiles in the 
neighboring countries. There appears to have been a thorough attempt 
at rigorous fact-finding, and the Mission reported an absence of any effort 
in the countries visited to interfere with the Mission's freedom of move- 
ment.” 

‘What emerges from these extensive month-long investigations is not _ 
ambiguous. The opening page of the Mission’s unanimous report on the | 
political situation states unequivocally that: l 


Owing to the large measure of co-operation which it received from 
the Spanish authorities, the Mission was able, despite the shortness of 
its stay in the Territory, to visit virtually all the main: population 
centres and to ascertain the views of the overwhelming majority of 
their inhabitants. At every place visited, the Mission was met by mass 


73 Id, at 12. - 74 Id. at 25. 
73 G.A, Res. 3292, 29 GAOR Supp. 31, at 103-04, UN Doc. A/9631 (1974). 
. 7 The other members of the Mission were Marta Jiminez Martinez (Cuba) and 
Manouchehr Pishva (Iran). . 
-11 Visiting Mission, supra note 15, at 4, "Id at 5, 
79 Id. a ihe 
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political demonstrations and had numerous private meetings with 
representatives of every section of the Saharan community. From 
all o these, it became evident to the Mission that there was an over- 
whe ead consensus among Saharans within the Territory in favour of 
independence and opposing integration with any neig bouring coun- 
try® (emphasis added). | 


~ndependence was found to be the objective of the traditionalist-minded 
- PUNS (Partido de la Unión Nacional Saharani), the only legally rec- 
ognized movement in the territory and the one with which most members 
of the Yema’a said they identified. Independence was also sought by 
PCLISARIO, which.opposed PUNS as a tool of the Spanish." POLISARIO 
prcved that it could organize mass demonstrations wherever the team went 
and during the Mission’s stay secured the defection of two patrols of 
Trepas Nomadas and the capture of their Spanish officers. It also 
crippled the conveyor belt linking the phosphate mines with the coast. If 
nothing else, these activities dispelled all doubt in the mind of the UN 
team that the larger of the independence movements was not the vehicle 
of -he Spanish authorities. Far from being staged, the reception accorded 
to the Mission “came as a surprise to the Spanish authorities who, until — 
then had only been partly aware of the profound political enema of 
the population.” 84 
_ Ho other political movements were deemed to be remotely as ‘significant 
_ an 2xpression of Sahrawi opinion as POLISARIO.®® Thus “the Mission was 
abis to conclude after visiting the Territory that the majority of the popula- 
tior: within the Spanish Sahara was manifestly in favour of independence.” * 
That impression was based “both on the public manifestation which it 
witnessed and on an extremely large number of interviews with groups 
anc individuals representing different shades of opinion. All these inter- 
vie-vs were held in private in, the absence of any representatives of the 
Spenish authorities. Random discussions were also held with members of 
the general public.” *’ In El Aaiun, alone, several thousand persons turned 
out to demonstrate for POLISARIO.*® The Mission was satisfied that 
witain the territory “the population, or at least almost all those persons. 
encountered by the Mission, was categorically for independence and against : 
the territorial claims of Morocco and Mauritania,” although outside the 
territory, among the small, fragmented refugee movements, opinions were 
more mixed, reflecting the respective policies of the Moroccan, Mauritanian, 
and Algerian hosts.®® 

The Mission concluded with the recommendation that “the General he: 
sembly should take steps to enable those population groups to decide their 


8¢ Id, at 48. i 81 Id. at 50. 
821d. at 52. 83 Td. at 52, 63. 
84t-Id. at 48. . 85 Td. at 55. 

8& Thid. . 87 Ibid. 

s&Id, at 56. 


8% Report of the Special Committee on ie Situation with Regard to the Implementa- 
tion of the Declaration on the Granting of Independence to Colonial Countries and 
Peorles, UN Doc. A/10023/Add.5, at 11 (1975). 
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own future in complete freedom and’ in an atmosphere of peace and 
security... .”°° To this end, the General Assembly should authorize the 
Secretary-General to appoint a new visiting mission to define the condi- 
_ tions under which the consultation should take place, a consultation “which 
should take place under United Nations auspices.” * 

The unanimity of the Visiting Mission in calling for a UN plebiscite 
on the question of independence-is all the more remarkable because the 
Iranian member and the Ivory Coast chairman were both under consider- 
able pressure from their home governments to report findings more favor- 
able to the Moroccan cause, Yet they were so convinced by the evidence 
that they could bring themselves to accommodate their home governments 
with little more than a toning down of a few of the draft report's most 
critical references to Morocco’s aspirations. 


‘Tue INTERNATIONAL Court's ADVISORY OPINION 


A a days after the publication of the Visiting Mission’s report, the 
International Court rendered its opinion.®? Spain had argued that the ques- 
__tions posed in the General Assembly’s request for an advisory opinion should 
not be answered at all, since, in focusing only -on the issue of res nullius and 
historical title the answers would be “devoid of purpose . . . irrelevant.” ®* 
In Algeria’s view, they “cannot have any practical effect” °t because 
they do not deal with the “fundamental principle governing decolonization” 
—self-determination.*» The Court met these objections by stating, in 
effect, that, whatever. the questions it had been asked, its answers, to be 
comprehensive, would certainly have to take into account “the applicable 
principles of decolonization” because “they are an essential part of the © 
framework of the questions contained in the request. The reference in 
those questions to a historical period cannot be understood to fetter or 
hamper the Court in the discharge of its judicial functions.” °° 

By refusing to be narrowly bound to the questions asked, the Court was 
‘able to reframe the question essentially in the. manner earlier proposed by 
Spain, i.e., how important in the final act of decolonization is historic title 


90 Ibid, ; 
91 A popular consultation with the inhabitants, the Mission noted: . i 
. must be based on the parti pean i of all negate belonging to the Territory. 
It is therefore important to establish who is and who is not a Saharan belonging- 
to the Territory. The concemed and norena ra paia have agreed that this task - 
should be entrusted to a commission of e ignated by the United Nations, 
which would work in close co-operation wi Fite administering Power and with the 
other concerned and interested parties. Id., at 9. 
82 Advisory Opinion on Western Sahara, o] iC] Rep. 12 [hereinafter cited as Ad- 
visory Opinion]. 
93 Id., at 29. The questions put to the Court by Resolution 3292( XXIX), supra l 
note 75, were the following: 
I. Was Western Sahara (Rio de Oro and Sakiet El Hamra) ‘at the time of 
colonization by Spain a territory belonging to no one (terra nullius)? . 
If the answer to the first question is in the negative, 
_ IL. What were the legal ties between. this territory and the Kingdom of Morocca 
* and the Mauritanian entity?” . 
24 Ibid. i l © Id. at 30. 
` 96 Ibid. 
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as compared to the right of sel‘-determinationsP Addressing itself to this 

- question of its own design, the Court found that, at least during the past 
' fifty years, self-determination has become the rule, that independence, free 
association with another state, or integration into another state, while all 
legitimate forms of decolonization, must come about only as a “result of 
the freely expressed wishes of the territory's peoples acting with full knowl- 
edze of the change in their status, their wishes having been expressed 
through informed and democratic processes, impartially conducted and 
based on universal adult suffrage.” ù? 

The Court cited with approval the various General Assembly resolutions 
setting out these prerequisites of popular consultation as well as ones spe- 
cifically applying. the rules to the Sahara jitself:°* “AIl these resolutions from 
1966 to 1973,” the Court observed, “were adopted in the face of reminders. 
- by Morocco and, Mauritania of their respective claims that Western Sahara 
constituted an. integral part of. their territory.” The- Court concluded 
thet the rules applicable. to decolonization require respect for “the’ right 
of the population of Western Sahara to determine their future political 
stażus by their own freely expressed will. This right is not affected by the 
present request for an advisory opinion... .”*° In no way should the 
Court’s advisory opinion on historic title bes seen as derogating from the 
rigat of the people to decide their contemporary destiny. By a rather 
generous reading of the request for the advisory opinion, the Court was 
‘able to conclude that no such derogation was intended, that the concern ` 
with historic title was probably only to enable the General Assembly to 
arrange “consultations between the interested States, and the procedures 
and guarantees required for ensuring a free and Beene expression of the 
will of the people.” 1°? 

With that, the Court went on to consider the issue of historic title. After 
a minute examination of evidence of political, military, religious, and fiscal 
practices in the region before Spain’s arrival, the judges found that “the 
information before the Court does not support Morocco’s claim to have 
exercised territorial sovereignty over Western Sahara.” 1° While “the in- 
formation before it shows the display of some authority by the [Moroccan] 
Sul-an” over some, but only some, of the nomadic tribes of the region, the 
evidence “does not establish any tie of territorial sovereignty between 
Western Sahara and that State. It does not show that Morocco displayed 
effective and exclusive State activity in the Western Sahara.” + The “in- 
ferences to be drawn from the information before the Court concerning 
internal acts of Moroccan sovereignty and from that concerning inter- 
national acts are, therefore, in accord in not providing indications of the 
_ existence, at the relevant. period, of any legal tie of territorial sovereignty 


_-bet»veen Western Sahara and the Moroccan state.” 15 


97 G.A. Res. 1541(XV), 15 GAOR Supp. 16, at 29-30, UN Doc. A/4684 é (1880), 
-~ citeč by the ICJ with approval in its Advisory Opinion, at 32-33. 


98 Id. at 34-35. 99 Id. at 35. 
109 Id. at 36. ; | 101 Id. at 36-37.' © 
102 Id. at 37.‘ - . 103 Id. at 48. 
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In respect of Mauritania’ s claim, the Court's answer was essentially the 
same. Although there is evidence of “the: existence of rights, including 
some rights. relating to the land, which constituted legal ties between the 
Mauritanian T as understood by the Court, and the territory of West- 
em Sahara . . the Court’s conclusion is that the materials and information 
presented to it do not establish any tie of territorial sovereignty between 
the territory of Western Sahara and ... the Mauritanian entity.” 2% 

The decision as to Morocco’s claim was 14 to 2, that as to Mauritania 
15-1107 One of the dissenting votes in respect of Morocco and Mauritania . 
was cast by an ad hoc judge, M. Boni, appointed under the Court’s rules 
by Morocco, The second dissent in the case of the Moroccan claim was 
cast by Judge Ruda who, far from supporting the Shariffian claim, felt that 
the Court should more unqualifiedly have rebuffed the assertion of historic 
legal ties. “Sporadic manifestations of allegiance and authority,” he de- 


. clared, “even if established, are not sufficient to declare the existence of 
“legal ties, whether of a territorial or personal character.” 18` Judge Ammoun 


of Lebanon, the Court’s Vice President, voted with the majority but, in a 
separate opinion, could be perceived to tilt in favor of the Moroccan and - 
Mauritanian case. All in all, however, the results were a sharp and essen- 
tially unanimous rejection both of Morocco’s and Mauritania’s - historic 
claims. More important, the Court emphatically rejected the assertion that. 

“automatic retrocession” 1° can take precedence over the inhabitants’ rights 
to self-determination. 2 


THE USE or Force TO PREVENT SELF-DETERMINATION 


The Visiting Mission had found strong evidence of a preference for in- 
dependence among the people of the Sahara and recommended holding a 
plebiscite under UN auspices.. The ICJ had ruled that Morocco and 
Mauritania have no valid claim to the Sahara based on historic title, but 
that, even if they did, contemporary international law accords priority to 
the Sahrawis’ right of self-determination. When these results were in, 
the Moroccan Government came to the remarkable conclusion, worthy of 


. the- perverse Red Queen in Lewis Carroll’s Through the Looking Glass, ` 


that “the opinion of the Court can only mean one thing: the. so-called 
Western Sahara was part of Moroccan territory over which the sovereignty 


was exercised by the Kings of Morocco and that the population of this... 


territory considered themselves and were considered to be Moroccans. . 
To-day Moroccan demands have been recognized by the legal advisory 
organ of the United Nations.” 1° 

The day after the ICJ published its advisory opinion, the Moroccan Gov- ` 


ernment announced that there would be a massive march of 350,000 


106 Id. at 68. . 107 Td. at 69. 
108 Jd, at 176 (Dissenting Opinion of Judge Ruda). 
109 The expression appears in Judge Dillard’s Separate Opinion, where he takes the . 
view that the concept was inapplicable to the Western Sahara and that it was therefore 
unnecessary for the Court to deal with the principle of territorial integrity. Id. at 120. 
120 Press release of the Permanent Mission of Morocco to the United Nations on 


-16 October 1975, quoted in UN Doc. S/PV.1849, at 11 (1975). 
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“unarmed civilians” from Morocco into the Sahara “to. gain recognition of 
[Morocco’s] right to national unity and territorial integrity.” Spain’s 
Representative to the United Nations replied that this “threatens inter- 
_ netional peace and security” and invoked Article 35 of the UN Charter to 
bring the situation to the attention of the Security Council.* Two days 
later, the Security Council was‘ handed a terse draft resolution by Costa 
Ria demanding “that the Government of Morocco desist immediately from 
the proposed march on Western Sahara.” 378 

The members of the Security Council were not ready to take the unquali- 
fied step proposed by Costa Rica. Instead, they voted to ask the Secretary- 
General “to enter into immediate consultations with the parties concerned’ 
amd interested”—code words for Spain, Morocco, and Mauritania (coun- 
tres “concerned”) and Algeria (country “interested” )—and “to report to 
the Security Council as soon as possible on the results of his consultations 
in order to enable the Council to adopt the appropriate measures to deal 
_ with the present situation. . . =+ The resolution backed away from any 
specific mention of the right of self-determination, although it “reaffirmed” 
Resolution 1514(XV) “and all other relevant Genera] Assembly resolutions 
ox the territory.” Y5 Neither did it order Morocco not to carry out its 
march. Instead it lamely appealed “to the parties concerned and interested 
to exercise restraint and moderation, and to enable the mission of the 
_ Secretary-General to be undertaken in satisfactory conditions.” ° This 
represented a victory of sorts for Morocco in that it envisaged further 
delay in the preparations for the referendum and substituted a UN negotiat- 
inz role for that of preparing and supervising the act of self-determination. 

Secretary-General Waldheim, acting on his vague Security Council man- 
date, proceeded on a three-day trip, holding discussions with the Moroccan | 
King and the Heads of Government of Mauritania, Algeria, and Spain, 
as well as with relevant ministers. This was followed by a further brief 
field trip by his personal representative, Mr. André Lewin. Out of these 
negotiations emerged what Waldheim took to be a consensus that “all the 
parties ... would be prepared to recognize the United Nations as an essen- 
tic] element in the search for an acceptable solution.” 7 Spain, notably, 
“was ready to co-operate fully with the United Nations which could be - 
caled upon to play an appropriate role that might include temporary ad- 


- -11 Letter dated 18 October 1975 from the Permanent Representative of Morocco to 
the United Nations addressed to the President of the Security Council. UN Doc. 
S/- 1852 (1975). 

-12 Letter dated 18 October 1975 from the Permanent Representative of Spain to 
the United Nations addressed. to the President of the Security Council. UN Doc. 
S/11851 (1975). 

. -18 Costa Rica, Draft Resolution. UN Doe. S/ 11853 (1975). 

-14 S.C. Res. 377 (1975) adopted by the Security Council at its 1850th Mtg. on 
Oct. 22, 1975. . 

-15 bid. 116 Jbid. . l 

-17 Report by the Secretary-General in pursuance of Security Council Resolution 377 
(1375) relating to the situation concerning Western Sahara. UN Doc. S/11863, at 5 
(1275). 
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ministration of the Territory by the United Nations until such time as the 
wishes of the population could be ascertained.” 118 

By November 1, 1975, the day after publication of the Secretary-General’s 
report, Spain again urgently requested a meeting of the Security Council. +? 
The “Green March,” as the Moroccan invasion came to be known, had been 
announced by Rabat for November 4, and Madrid now declared that it 
would defend Saharan territory with military force, if necessary.2° The ` 
resolution adopted by the Council, however, was little stronger than its 
predecessor. It merely reiterated the call to “all parties concerned and 
interested to avoid any unilateral or other action which might further es- 
calate the tension in the area... .” and invited the Secretary-General to 
“continue and intensify his consultations.” 1?! Several members of the 
Council, Costa Rica and Sweden in particular, indicated their displeasure 
that the need for a consensus had prevented the drafting of a more spe- 
cific decision addressed to Morocco. “Once again,” Representative Salazar 
of Costa Rica said, “the Security. Council . ... has avoided calling things 
by their proper names” and “its failure to do so may be taken to mean 
that it was unable to agree on the real cause of the crisis.” 22 The United 
States and France, however, successfully resisted all efforts to order Morocco 
to “cease and desist.” | 

Algeria’s Representative said tersely that his country “considers that this 
march, if it crosses the borders of the Saharan Territory, would constitute 
a violation of the sovereignty of that Territory; an act contrary to inter- 
national law; an initiative of a nature which would alter the balance of 
this region; and, finally, a decision, the incalculable consequences of which 
would directly affect the peace of this region and the future relations of 
all countries bordering on the Territory of Western Sahara.” 223 He charged 
that other African countries were being won over to the Moroccan. side 
on secret “terms” and warned that the forcible takeover of the Sahara . 
“would unquestionably constitute one of the most serious precedents that 
we have ever had the opportunity of seeing. If we place this initiative 
in an African context ... I am convinced,” Representative Rahal added, 
“that not a single African country will fail to see the consequences, both 
immediate and long-term, of the success of such a solution if applied to 
the various boundaries and territorial problems which arise on the African 
continent.” 1+ Then he stated: 


I have been authorized by my Government to declare here, with all 
the solemnity this statement merits, that if the Security Council and 


118 Ibid. 

119 Letter dated 1 November 1975 from the Charge d’Affaires, A.I. of the Permanent 
Mission of Spain to the United Nations addressed to the President of the Security 
Council. UN Doc. S/11864 (1975). 
. 120 UN Doc. S/PV.1852, at 18-15 (1975). (Mr. Arias-Salgado, Representative of 
Spain, addressing the Security Council). 

121 S.C. Res. 379 (1975), adopted by the. Security Council at its 1852nd Mtg. on 
Nov. 2, 1975. 

122 UN Doc. S/PV. 1852, at 22 (1975). 

123 Id. at 72-75. 124 Id. at 76. 
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the international community are not in a e e to assume their 
responsibility, Algeria will assume its: own responsibilities. . . .2?5 


After the Moroccan march had crossed the frontier, the Security Council 
met once again, on the night of November 5. At an unusual closed ses- 
sion, France and the United States again effectively prevented the Council 
from ordering the King to call off the march, Instead, the Council Presi- — 
dent was merely authorized to address an “urgent request” ‘to King Hassan 
“to put an end forthwith to the declared march into Western Sahara.” 228 
Each of the members of the Council realized, however, that this gesture - 

would not suffice to reverse the momentum, and a negative reply from King 
‘Hassan’ was received by the Council the next morning.2?7 Nevertheless, 
the Council, later the same day, passed a further toothless resolution that 
- “deplored” the march and called on Morocco to withdraw from the territory _ 
and resume negotiations under the aegis of the Secretary-General.278 
` The march, of course, continued. The peaceful aggression proceeded in 
accordance with an immutable script written in other instances of “ansch- 
luss.” Just before it commenced, there was the obligatory act of defection: 
Mr. Khatri Ould Joumaini, the elected President of the Yema‘a, fled to 
Agadir and paid ritual homage to King Hassan.1*° : 


SPAIN SELLS THE SAHARA 


Between November 3 and 6, the Secretary-General’s representative, 
Mr. André Lewin, again visited Morocco, Mauritania, Algeria, and Spain. 
On this occasion it became clear that since his prior trip important changes 
had taken place in the positions of the parties which mads obsolete the- 


__ Secretary-General’s plan for an’ interim UN administration. Although the 


march had not yet begun, it soon appeared to Lewin that something had 
been going on which had stiffened the position of the Moroccans and 
softened that of Spain. The Moroccans now rejected outright any UN 
interim administration, stating that the idea had been “overtaken by: 
_ events.”28° Lewin also found that, while Spain still paid lip-service to. the 
Secretary-General’s proposal, “the President of the Spanish Government ex- 
pressed the view that a trilateral agreement also could provide an appro- 
priate formula if the United Nations were prepared to agree to it.” 151 
The stage had been set for the abandonment of the principle of self-deter- 
` mination, with te leaders of Mcrocco, Mauritania, and Spain cosily settling 


125 Id, at 82-85. 

126 Official communiqué of the 1853rd Meeting of the Security Council, UN. Doc. 
S/11869 ! 1975). 

_ 121 UN Doc. S/PV. 1854, at 16 (1975 ) (Representative Slaoui, addressing the Security 
Council). 

128 S.C. Res. 380 (1975), adopted by the Security Council at its 1854th Mtg. on 
Nov. 6, 1975. 

129 Mr, Joumaini’s statement is quoted iù UN Doc. S/PV. 1854, at 26-27 (1975). 

130 Report by the Secretary-General in pursuance of. Security Council Resolution 379 
(1975) relating to the situation concerning Western Sahara. UN Doc. S/11874, at 4 
(1975). . : | l 
asi Id at 6. eee a 
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into Madrid tò divide the spoils. With evident distaste, the Secretary- 
General reported that he would continue his consultations.15? 

On November 9, King Hassan requested the “Green Marchers” to return 
to their starting point. On November 11, tripartite negotiations at the 
Ministerial level began in Madrid culminating on November 14 in a joint 
- Moroccan, Mauritanian, and Spanish communiqué which noted that the 
negotiations had been carried on in “a spirit of the utmost friendship, under- . 
standing and respect for the principles of the Charter of the United Nations” 
and “have led to satisfactory results in keeping with the firm desire for 
understanding among the parties and their aim of contributing to the 
maintenance of international peace and security.” 133 | | 

These results were, indeed, “satisfactory” to those who participated. Al- 
though the terms understandably remain secret,1** their substance has ' 
become largely surmisable. Spain agreed to a decolonization formula that 
allowed the Sahara to be partitioned in the way previously agreed between 
Morocco and Mauritania." The referendum would be quietly buried. 
Spain, in return, would retain a 35 percent interest in Fosbucraa, the 700- 
million dollar Saharan phosphate industry.4** In addition, there were con- 
cessions by Morocco concerning fishing rights off the Saharan and Moroccan 
coasts, concessions of particular importance to the fishing industry of Spain’s 
nearby Canary Islands, which are almost wholly populated by ethnic 
Spaniards,  . ' 

Spain agreed that it would immediately establish an interim regime in 
the Sahara with Moroccan and Mauritanian Deputy Governors, that it 
would turn over its responsibility for the administration of the territory 
on February 28, 1976, and that the Yema’a, “which will express the view 
of the Saharan population, will collaborate in this administration.” 187 | 

In the last respect, however, the three godfathers of the settlement were 
mistaken. In a final ironic twist, the hitherto servile Yema’a—first thought 
to be essentially an apolitical, pliable friend of Spain, later claimed to have. 
been “won” over by Morocco—refused any further role in the proceedings. 


132 Jd. at Te | e, 

138 Third report by the Secretary-General in pursuance of Security Council Resolu- 
tion 379 (1975) relating to the situation concerning Westem Sahara. UN Doc. S/ 
11880, Nov. 19, 1975, Annex I, at 1. i | l oo 

134 In April, Morocco published the terms of the agreement by which Morocco and 
-Mauritania will share the proceeds of the lucrative Bou Craa mines. The Times - 
(London), April 17, 1976, at 5. 

185 For further evidence of such an agreement, see, e.g., the oral pleadings, Mr. Slaoui 
(Morocco) CR 75/6 (uncorrected translation) (mimeographed), Wednesday, 25 June 
1975, at 6-9. In the written pleadings, Mauritania and Morocco each claimed the 
whole Sahara and Mr. Slaoui had the task of bringing this into conformity with the 
partition agreement. In effect, he told the Court not to worry about it, that: 

... there is a north and there is a south which juxtapose in space the legal ties of 
Western Sahara with Morocco and with Mauritania. Having regard to the ques- 
tion put to the Court, and considering that, by definition, the mandate of the 

- Court does not relate to at political problem and does not imply any territorial 

delimitation, the fact that there is overlapping between the north and the south 


that it would serve no purpose to define more accurately cannot modify the sense 
of the answers given by the Court. Id. at 8. 


_ 486 N.Y. Times, Feb. 11, 1976, at 28. 187 Supra note 133, Annex IL, at 1. 
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It dissolved itself in order to avoid. having to ratify a course of events in 
which it had not been consulted. To the annexing powers, the gesture _ 
mattered little. i 

How had Morocco achieved this bloodless victory? One key appears to 
have been the terminal illness and death of General Franco which was the 
counterpoint to these events. While the Caudillo’s incapacity paralyzed 
much of the Spanish Government, the initiative passed to a small group of 
army-backed conservatives in Madrid headed by Sr. Carlos Arias Navarro, 
the President of the Government. These “ultras,” some of whom had re- 
luctantly been converted to Saharan independence only on tke assumption 
that it would occur under the auspices of the pro-Spanish Yema’a and 
_PUNS, now favored a Moroccan solution over a POLISARIO-dominated 
independent Sahara. Towards the end-of October, Sr. Jose Ruiz Solis, 
Minister and Secretary General of the Falangist Movement, was authorized 
to open negotiations with the Moroccan and Mauritanian Foreign Min- 
isters. Hearing of this, Algeria dispatched its own representation to Madrid 
` which attempted to participate in the negotiations and to enlist the support 
of the “non-ultras,” in particular Prince Juan Carlos, who at that very, mo- 
ment was assuming power from the dying Franco, and Foreign Minister 
Cortina Mauri. In these efforts, Algeria had some leverage, since pen is 
heavily dependent on the former for supplies of natural gas. 

For an instant, this end run appeared to succeed. The tripartite eede 


tions were adjourned by the Prince, who, having become aczing Head of — 


State, flew off to El Aaiun and, on N ovember 2, pledged to lead Spanish 
forces to defend the territory. Even as he did so, however, the Moroccan 
- Prime Minister, Ahmed Osman, arrived in Madrid and, after a meeting 
with Juan Carlos, negotiations were resumed with the Spanish “ultras” led 
by Arias. The King had been overruled or made to back down. After two . 
days of talks Osman returned to Morocco, carrying a draft proposal, It 
appears to have been agreed that the Moroccan Green March should go 
on as planned but that there would be only a token occupation and that 
the march would halt short of the Spanish Legion, thereby allowing ‘both — 
governments to save face. Behind what the Algerian Representative to 
the United Nations called “this masquerade,” ° Moroccan regular armed 
forces were allowed to penetrate the Sahara to begin the task of liquidating 
the forces of POLISARIO.+*° 
l On November 8, the Spanish Minister attached to the Prime Minister’s 

office, Antonio Carro Martinez, visited Morocco and the next day King 
Hassan announced the ending of the march. At the same moment, the 
Moroccan Prime Minister and Foreign Minister flew to Madrid accompanied _ 
by the director general of the Moroccan phosphate industry. The Mo- 
roccan—Spanish deal was all but complete. Within the Council of Ministers; - 
Foreign Minister Cortina stood isolated in his opposition. A few days 


188 Tae Economist, Dec. 20, 1975, at 50. 
° 31889 UN Doc. 8/PV.1854, at 36. (neneessntatios: Rahal, seas the Security 
Council). 

140 AFRICAN RESEARCH BULL., Nov, 1-30, 1975, at 3837. 
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after the November 14 signing of the tripartite agreement, Mauritanian 
troops opened a bombardment of the southern Saharan town of La Guera 
which POLISARIO had occupied. A long bloody battle ensued which was 
won with Moroccan help and after heavy casualties. 


EPILOGUE 


By mid-November, heavy fighting was underway in the Sahara with both 
Moroccan and Mauritanian forces engaged by substantial and apparently 
well-trained forces of POLISARIO which, initially, claimed control over 
two-thirds of the cọuntry.! Throughout December, the Moroccan forces 
. pushed POLISARIO out of the principal towns and villages, while Sahrawis 
fled into Algeria. 

Even as the sides were. > preparing for battle, the UN General Assembly 
passed two conflicting resolutions. The first (Resolution 3458(A)) again 
called on Spain to arrange a free and genuine act of self-determination 
under UN supervision.“*? The latter (Resolution 3458(B)) took note of 
the Madrid three-power agreement and called on the Secretary-General to 
appoint’a representative ‘to “consult” with the three-power interim ad- 
ministration in order to “assist” it in holding a “free consultation” with the 
“Saharan populations.” 143 In one breadth the General Assembly called. for 
the Sahrawis to exercise “their inalienable right of self-determination” and 
in the next it recognized the fait accompli imposed on them by Morocco, 
Mauritania, and Spain. The two resolutions had in common only that, in 
their different ways, both created a scenario for further involvement by 
the Secretary-General in quite- unrealistic circumstances to which: that 
harried official took private and, eventually, publie exception.“* The op- 
portunity to hold Spain accountable to the United Nations for arranging 
a regular self-determination plebiscite as envisaged by Part A was vitiated 
by Part B which, in effect, recognized the new tripartite status created in 
- the Sahara by the Madrid accords. Since the three-power agreement al- : 
ready stipulated exactly how the Spanish Sahara would be apportioned 
between Morocco and Mauritania, expecting those countries to conduct a 
“free consultation” after having occupied their respective sectors was like 
inviting the cat to consult the canaries. 

It is impossible to reconcile these two resolutions. Yet both resolutions 
were approved by the Assembly, the first by 88 votes to 0 with 41 absten- 
tions; the second much more narrowly, by 56 to 42 with 34 abstentions.” 


141 Id., Dec. 1-31, 1975, at 3872-74. 

142 G.A. Res. 3458(A), UN Doc. GA/5438, at 254-55 (1975). (Press Release) 

143 G.A., Res. 3458(B), UN Doc. GA/5438, at 256 (1975). {Press Release) 

144 Waldheim Given Difficult Missions [Interview with the Secretary-General], 6 Tax 
DipLomatic Worip BULL., No. 5, March 8, 1976, at 1237, 1243. “I regret this de- 
velopment,” Waldheim said of the role assigned him in the contradictory resolutions. “It 
is a negative development: you could not have a clearer- answer from me... .” Id. at 
1243. 

145 Jt should be noted that the second resolution could have been defeated if the 
Assembly,-by a simple majority, had determined both resolutions to be “important” thus 
requiring adoption by a two-thirds vote of those present and voting in accordance with 
Article 18(3).of the UN Charter. 
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Among the 40 African states voting. on the first resolution, 29 voted in favor, 
waile 11 abstained. On the second’resolution, only 12 Africans joined 
Morocco and Mauritania in favor, while 21 were opposed and 8 abstained. 
The United States abstained on the first resolution, calling for genuine self- 
determination, but voted in favor of the second, recognizing the imposed 
three-power partition. Thus, the United States firmly aligned itself against 
sef-determination, against the majority of African states, and in favor of 
ar arbitrarily instituted, antidemocratic solution at dramatic variance with 
th= rules of the games as hitherto observed. 

The U.S, vote can only be understood as an act of political expediency 

grounded in cold war, East/W est political alliances. Among African states, 

hcwever, a considerable number voted on principle rather than politics. 

Thus most of the pro-Western members of the O.A.U., including Zambia, 

. Lesotho, Kenya, Botswana, Swaziland, Malawi, and Ghana, voted for self- 
determination and against any lezitimization of the Madrid accords: this 
despite these nations’ evident lack of political affinity for Algeria or 

: POLISARIO. F 

. Resolution 3458( B), calling for ‘ “consultations” between the three parties 
to the Madrid accords and the Sahrawi population, soon became blatantly 
inapplicable. After the Yema’a (the occupiers’ chosen vehicle for con- 
sutations ) dissolved itself, 57 of its 103 members, (including four members 
of the Spanish Cortes), joined POLISARIO and fled to Algiers.4* The 
number of defectors eventually rose to 72, forcing King Hassan to declare 
th> Yema’a dissolved.147 Late in February, 1976, some of the defectors. 
appear to have returned to El Aaiun, permitting the. King to reconvene a 
rump Assembly to endorse partition and annexation.: However, that 
bcdy’s credibility had reached such a nadir that Spain preferred to terminate 
its role in the tripartite administration two days early rather than be im- 
pl cated in such a bogus “consultation.” ° The Secretary-General’s special 
redresentative, Olaf Rydbeck of Sweden, returned from the Sahara at the 
erd of February to recommend that the United Nations should refuse to 
Jezitimate the actions of Morocco and Mauritania which, together with 
th= fighting and lack of security in the territory, made any genuine “con- 
suttation” impossible.?®° , 

Although fighting became particularly fierce during January to March of 
1676% the tempo of battle in. the Sahara may have subsided temporarily. 

146 UN. Doc. A/PV.2435, at 92 (1975). (Representative Rahal of Algeria addressing 
the General Assembly); Le Monde, Des. 9, 1975, at 3. 

147 NEWSWEEK, Jan. 26, 1976, at 35. 

148 According to newspaper reports, 65 members took part in the vote, which’ co- 
incided with POLISARIO’s proclamation of the Sahara ee -Demoeratic Republic. 
N.Y. Times, Feb. 28, 1976, at 8. 

149 Id., Feb. 27, 1976, at 5, and interviews. 

150 Ibid.: ‘6 Tue Drrtomaric Wortp BuLL., No. 5, March 8, 1976, at 1237, 1242. 

162 The termination of the tripartite administration did not diminish the will of 
POLISARIO, or of Algeria, to resist- Fierce fighting between tke guerrillas and 
Mauritanians was reported by the Spanish press in January, even in the remote southern 


tons of Villa Cisneros and Aargub, far from where the Algerians were massing. N.Y.- 
Times, Jan. 12, 1976, at 7. At Villa Cisneros (Dakhla), the Moroccan army commander 
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In the opinion of some expert UN and African observers, the Soviet Union, 
having benefited from U.S. reticence in the support of its “clients” in 
Angola, reciprocated by restricting the level of aid furnished to POLISARIO 
and the Algerian armed forces.1*? However, such a slowdown, even if it 
occurs, is unlikely to be of long duration. The Russians do not have a 
monopoly on the capacity to aid POLISARIO. The North Koreans, for ex- 
ample, who have recognized POLISARIO’s government, could fill any void 
left by Soviet restraint. Libya, too, has indicated a willingness to support 
a long-term POLISARIO effort with money and arms. . / | 
More significant even than the prospects for continued bloodshed in 
Northwest Africa is the effect of the Scharan precedent on the stability of 
the international system which has come to depend on respect for existirig 
boundaries and the rejection of revisionist territorial claims based on alle- 
gations of historic rights. -The 1976 President of the UN General Assembly, 
Shirley Amerasinghe of Sri Lanka, has warned of the “depressing” global 
trend among Third World states “to replace the. old imperialism by other 
forms of foreign control founded on territorial claims.” *** Tanzania's UN 
Representative Salim added that “cardinal principles were involved and 
... how the United Nations dealt with them would have consequences not 
only in the Territory. itself but also beyond its borders and even beyond 
the African continent.” + The Zambian Representative on the General 
Assembly’s Fourth Committee pointed to a clear “parallel between the 
claims of Guatemala over Belize on the one hand, and those of Morocco 
and Mauritania over Spanish Sahara on the other. . . . Policies of annexa- 
tion and expansion were being pursued in total disregard of the aspirations 
of the inhabitants of the Territories concerned and the United Nations was 
being asked to bless those unjust designs.” *** To do so “would create a 
most dangerous precedent and would have far-reaching implications for 
_ future United Nations work in the field of decolonization. The United Na- 
tions, if it entertained the claims of Morocco and Mauritania, could no 


commented that his men were there “to protect the Mauritanian army.” WEST ÀFRICA, 
Jan. 26, 1976, at 124. During January and February “bloody battles” between 
Algerian armored columns and the Moroccan army see-sawed around the Amgala oasis 
and Mahbes. N.Y. Times, Jan. 28, 1976, at 3; id., Jan. 29, 1976, at 8; id., Feb. 12, 
1976, at 2; id., Feb. 16, 1976, at 10; id., Feb. 17, 1976, at 9. 
- The sadder effects, however, were those on the civilian population. In retaliation 
for the flight of Sahrawi refugees into Algeria, President Boumediene had already 
summarily expelled 30,000 Moroccan civilians from his country. NEWSWEEK, Jan. 26, 
1976, at 35. On February 6, Algeria formally alleged that Moroccan and Mauritanian 
actions were now “virtually assuming the proportions of genocide.” Letter dated 
6 February 1976 from the Permanent Representative of Algeria to the United Nations 
addressed to the Secretary-General, UN Doe. A/31/48 and S/11971, at 7 (1976). Ac- 
cording to POLISARIO, on February 18 the Moroccans, using U.S. F-5 fighter planes, 
began to attack Sahrawi refugee camps inside Algeria at Oum Dreiga. In the first two 
days 45 civilians were reported killed and 378 wounded.. ) 

152 This point of view has been put forward in‘ interviews by several high Secretariat | 
personnel. It is also expressed in JEUNE ArniqguE, Feb. 13, 1976, at 20. 

153 UN Doc. A/C.4/SR.2175, at 15, Dec. 3, 1975. 

154 Jd. at 22, l 158 Id, at 32. 
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: i 
loager be credible; indeed, its moral right to insist on self-determination 
_in.many other pending cases would be brought into question... .”=* The 
Scmalia spokesman warned that his country could pursue exactly the same 
sozt of historic claim to French Somaliland (Djibouti or the Territory of 
Afars and Issas) as Moroen and Mauritania asserted to the Western 
Sahara,*57 , 

The easy success of vee and Mauritania in the Sahara: taa con- 
currently, of Indonesia in Timor) against wholly ineffectual UN opposition, 
cannot but change the odds and encourage more vigorous pursuit of other 
territorial claims. Nor is there any reason to believe that this renewed 
temdency to assert claims of historic title can be limited to issues of de- 
co onization. The arguments successfully used yesterday to justify the de- 
pleyment of Moroccan forces against the colony of Spanish Sahara can as. 
well be used tomorrow to legitimate the use of force to reassert Morocco’s 
historic title to the independent state of Mauritania. It seems odd that U.S.. 
diplomacy should have been enlisted on the side of such system-transform- 
ing behavior. Much of the territory of the United States is, itself, suscep- 
tible to claims based on historic title. In the decolonization context, U.S. 
support for Morocco has made it easier for Somalia to pursue its designs on 
Dj bouti, an area of considerable strategic importance, where U.S. interests 
wculd be better served by rigorcus application of the very norms that have 
been undermined elsewhere with U.S. consent. 

An important part of the international lawyer’s role is to advise his gov- 
ercment about the reciprocal normative implications of a proposed course 
of political conduct. Although political strategists in Washington may feel 
thet they have saved the Spanish Sahara from the clutches of leftist pro- 
Algerian forces, the international lawyer must warn that, even if this politi- 
cal assessment were correct, the “victory” has been gained at the cost of 
reinforcing a tendency in international conduct that could redound against 
the national interest of the United States. In particular, it is predictable 
that Israel, a state carved out of the Arab-Ottoman Middle East by agree- 
meat between a colonial-mandatory power (Britain) and a UN General 
Assembly from which most of Africa and Asia were still excluded, will feel 
the adverse impact of the greater credibility now inevitably accorded claims 
of ‘jistoric title. The survival of Israel, as of most countries, depends pri- 
mazily on its ability to defend itself. However, to the extent that its future 
alsa depends upon its place in the international system, the handling of 
the Saharan issue by the United Nations has inevitably, by implication, 
undermined Israel’s legitimacy. It has shown that many nations, including 
the United States, are willing to tolerate the use of force to effect a restora- 
tiom of historic title even in disregard of the wishes of the inhabitants. 

For the same reason, Israel, and by derivation the United States, ought 
alsc to be concerned about the norm-transforming effect of U.S. support 
for Indonesia’s seizure of East Timor. In three other cases currently before — 
the United Nations, claims of historic title are being augmented by a fur- 
the” assertion that the people resident in these territories—in each instance 


128 Id. at 33. . 157 Id. at 5. 
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for more than a century—are not entitled to the right of self-determination 
because they are “imported populations” not native to the territory they 
inhabit.1** In the case of Gibraltar and the Falkland Islands this alarming 
proposition has been advanced ‘by the side securing overwhelming majority 
support in the General Assembly. The Argentine Representative to the 
United Nations, enlisting votes for his country’s case against permitting the 
Falkland Islanders to determine their own future, reminded his fellow: UN 
_ delegates that the displacement of the original population and its replace- 
ment by another, alien to the region, is a wrong which they may wish to 
redress in their own regions.“* The message for Israel is surely writ large. 
Yet Israel has consistently supported Argentina’s position in exchange for 
Argentina’s support in votes of importance to Israel. 

This should not be surprising, the realist will say. Politics—concern for 
‘winning—must inevitably take priority over Jaw—concern for the rules. 
But so stated, the realist poses a false dichotomy. The crisis in the Spanish 
Sahara offered an excellent opportunity for the United States to emerge 
as a principled champion of the right of a people within existing boundaries 
to determine their own destiny, regardless of how the boundaries, or the 
people, happen to have got there. But it does not follow that concern for 
the rules negates concern for political gain. The United States might have | 
tried to negotiate a comimon front in the United Nations with Third World 
states committed to these principles and sensitive to their continued im- 
. portance to global stability as well as for the decolonization of Southern 
Africa. Such a principled coalition might then have tried to link the > 
crises in Angola and the Spanish Sahara, calling for solutions in both in- 
stances based on UN supervised self-determination. 

As it was, U.S. support for the use of force by Morocco ‘in the Sahara, 
and the history of U.S. military intervention in Vietnam, made it impossible 
tó arouse much international (or congressional) concern over the use of , 
force by Cuba in Angola. A realist must appreciate that a policy based on 
the application of force rather than principle has now “lost” us both Vietnam 
and Angola-while “gaining” only the Spanish Sahara. If these are the re- 
sults of a strategy based on winning, perhaps even political realists might 
yet bé persuaded to try a strategy based on concern for normative reciprocal 
principles. : 


158 For a Guatemalan claim based on this argument, see UN Doc. A/PV.2431, Dec. 
8, 1975, at 37, 38-40, Mr. Maldonado Aguirre addressing the General Assembly. For 
the Spanish claim that self-determination is applicable only to “those who had their 
roots” in a territory and not to “settlers,” see 23 GAOR, Fcurth Comm., 1799th meet- 
ing, at 14 (1968). For Argentina’s argument to the same effect in respect of the 
Falkland Islanders, see Report of the Special Committee on the Situation with Regard 
to the Implementation of the Declaration on the Granting of Independence to Colonial . 
Countries and Peoples, 19 GAOR, Annexes, Annex No. 8 (Part 1), at 436-37, UN Doc. 
A/5800/Rev.1 (1964). 

159 28 GAOR Fourth Comm., 2074th meeting, at 302 (1973). 

160 For example, it is a ‘ee assertion of white South Africans that most blacks 
arrived only after the white settlers had begun to develop the country. It is also the 
South African position that, with the creation of black “tribal homelands,” Africans 
in the white areas cannot expect to participate in the democratic process. 


THE CURRENCY EXCHANGE RATE PROVISIONS OF THE 
PROPOSED AMENDED ARTICLES OF AGREEMENT OF | 
THE INTERNATIONAL MONETARY FUND 


By Richard W. Edwards, Jr.* 


A comprehensive amendment to the constitutional instrument of the 
International Monetary Fund has been submitted to the 128 member states ` 
of that organization for their acceptance in order that it may enter into 
force. The “Proposed Second Amendment” to the Articles of Agreement 
of the International Monetary Fund was approved by the IMF's Board of 
Governors on April 30, 1976.1 In the United States and many other coun- 
tries the amendment will, in accordance with internal law, be submitted to 
appropriate legislative bodies for consent to acceptance.” 

The proposed amendment covers the full range of the activities of the 
International Monetary Fund. While many provisions of the Articles are 


° Professor of Law, University of Toledo. This article was completed in July 1976. 

1 The amendment and a report describing it are printed in IMF, Proposen SECOND 
AMENDMENT TO THE ARTICLES OF AGREEMENT OF THE INTERNATIONAL MONETARY FUND: 
A Rerorr spy THE Executive Directors to THe Boano or Governors (1976). 
This report, hereinafter cited as REPORT ON PROPOSED SECOND AMENDMENT, isre- 
printed at 15 ILM 499 (1976). 

2In accordance with Article XVII(a) of the. present Articles of Agreement, the — 
proposed second amendment must be accepted by three-fifths of the members, having 
four-fifths of the total weighted voting power before it can enter into force. The 
proposed second amendment can be accepted only in its entirety. REPORT ON PROPOSED 
SECOND AMENDMENT, supra note 1, at 85-87. After the proposed amendment be- 
- comes effective, future amendments will require acceptance by three-fifths of the 
members having 85% of the total weighted voting power. New Art. XXVII 

The original Articles of Agreement of ‘the International Monetary Fund entered into 
forcé December 27, 1945. 60 Stat. 1401, 2 UNTS 39. The Articles were first amended 
effective July 28, 1969, at the time the provisions respecting special drawing rights 
(SDR) were introduced. 20 U.S.T. 2775. 

The Executive Branch in the United States has not treated the Articles of Apicenent 
and amendments to them as treaties thet. require the advice and consent of the Senate 
but, instead, as executive agreements that require congressional collaborative efforts 
through legislation. See the joint Department of State-Treasury Department memo- 
randum, “Constitutionality of the Bretton Woods Agreements Act,” ir. Bretton Woods 
Agreements Act: Hearings on H.R.3314 before the Senate Comm. on Banking and 
Currency, 79th Cong., Ist Sess. at 529 (1945). The Bretton Woods Agreements Act 
in Section 5, 22 U.S.C. §286-286k-1 at 286c, provides that the President is not to 
accept any amendment of the Fund’s Articles unless Congress authorizes that action. 
A bill to amend the Bretton Woods Agreements Act to authorize acceptance of the 
second amendment and to make other conforming changes in U.S. national legislation, 
H.R.1355, was passed by the House of Representatives on July 27, 1976. That bill and 
S.3454, were pending in the Senate as this article went to press. | 

As of August 31, 1976, Bahrain, Bangladesh, Bolivia, Chad, Japan, te Philippines, 
Saudi Arabia, and Senegal had accepted the amendment. 
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not significantly changed, the amendment is sufficiently comprehensive that 
_it takes the form of the substitution of a complete new text of articles and 
schedules in place of the former text. The comments that follow relate to 
the proposed new Article IV. That article, entitled “Obligations Regarding 
Exchange: Arrangements,” and Schedule C? were intended by the drafters 
as a complete agreement on exchange rates within a broader agreement — 
on international monetary cooperation, embodied in the Articles of Agree- 
ment as a whole. : 


I. 
THe COLLAPSE OF THE BRETTON Woops SYSTEM 


The original Articles of Agreement signed at Bretton Woods in 1944 
established a system of exchange rates based on par values. Each IMF 
member was required to state a par value of its currency in terms of gold 
or the United States dollar of the weight and fineness in effect in 1944. 
From the time that the original Articles entered into force until August 15, 
1971, the U.S. authorities declared their readiness to buy and sell gold in 
transactions with foreign monetary authorities at prices based on $35 an . 
ounce. The U.S. dollar at the time that the Bretton Woods Agreement was 
negotiated was the most widely used currency in international transactions 
and was subject to fewer restrictions than any other major currency. 

Each IMF member was required to assure that spot transactions taking 
place in its territory involving the exchange of its currency for a foreign ` 
- currency took place at rates at or close to the parity relationships of the 
currencies involved.’ The par value of a currency could, with the con- 


8 For the text of new Article IV and of Schedule C, see Annexes I ard II to this 
article, infra pp. 759-62. 

4 Article IV before amendment, referred to in this article as “old” Article IV. For 
a general discussion of the par value system of old Article IV, see Gold, The Legal 
Structure of the Par Value System, 5 Law & Fou. INT'L. Bus. 155 (1973). : See also 
IMF, Tue Rore or EXCHANGE RATES IN THE ADJUSTMENT OF INTERNATIONAL Pay- 
-MENTS: A REPORT BY THE Executive Dimecrors (1970). 

5 Section 3 of old Article IV provided that the maximum and minimum rates for 
exchange transactions between currencies’ of members taking place within their ter- 
ritories should in the case of spot transactions not differ fram parity by more than 
one percent. The United States, under Section 4(b) of old Article IV, was deemed 
to fulfill this obligation so long as it in fact freely bought and sold gold within the 
limits prescribed by the Fund. By Executive Board Decision No. 904-( 59/32) (July 
24, 1959), the Fund stated that it would not object to exchange rates which were 
within two percent of parity for spot transactions between a member’s currency and 
the currencies of. other members when the rates resulted from the maintenance of 
margins of no more than one percent from parity for a convertible currency. IMP, 
SELECTED DECISIONS OF THE INTERNATIONAL Monerary Funp (8th Issue 1976) 13 
[hereinafter cited as Sexecrep Decisions]. 

The par value system of the new Schedule c to the proposed amended Articles if 
implemented would permit margins of up to 4-4 percent from parity in spot transactions 
between members’ currencies unless a different ‘margin is adopted by 85% of. the 
total weighted voting power of the Fund. As we shall later see, the exchange rate 
regime set forth in Schedule C is a system that the Fund may but is not required to 


apply. 
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- currence of the Fund, be changed to correct a fundamental disequilibrium 
-ic a state's balance of payments.° Such changes were expected to be 
irfrequent. : 

Except for problems with the French franc in the late 1940’s and the 
Canadian dollar during the 1950’s, few strains were placed on the par value 
system until the early 1960's... When the United Kingdom pound sterling, 
tke French franc, the Deutsche mark, and other major currencies became 
ccnvertible and restrictions on capital movements were reduced,® strains | 
began to develop in the par value system. During the 1960’s a number 
of widely used currencies (including the pound sterling, the French franc, 
tke Deutsche mark, and cthers) were devalued or revalued. During this- 
same period, because of the war in Vietnam, changes in the world economy, 
ard other causes, the U.S. balance-of-payments position deteriorated.” 


+ 


% Section 5(a) of old Article IV provided: “A member shall not prcpose a change in 
the par value of its currency except to correct a fundamental disecuilibrium.” The 
remainder of Section 5 established procedures whereby the Fund would concur in or . 
olject to the change. The Fund could not object to a change that did not exceed 10 
percent of the initial par value. “Fundamental disequilibrium” was not defined in 
the Articles, but the practice of the Fund gave the words meaning. See IMF, Tue 
RELE OF EXCHANGE RATES IN THE ADJUSTMENT OF INTERNATIONAL PAYMENTS, supra 
nce 4, at 47-51. 

If a member could correct a disequilibrium by techniques other than a change ` in 
exchange rates, the other measures if consistent with the Articles were generally to be 
preferred. Id. at 49. The Fund encouraged members to adopt stabilization programs 
in-olving, for example, controls of government budget deficits, price and wage: in- 
flazion, and the size of the domestic money supply. 

* The Fund in September 1949 concurred in a devaluation of a group of European 
currencies, most devaluations being by 30.5%. The first phase of European recon- 
striction after World War II financed by the Marshall Plan was then drawing to a 
ele. The importation into Europe of American made capital goods at the lowest cost 
. in foreign exchange was no longer the critical feature in trade relations. In 1949 there 
wes a need to open export markets for the manufactures of a reconstructed European 
incustry.’ The devaluations were carefully orchestrated within the Organisation for’ 
European Economic Co-operation (OEEC) and the IMF. See 1 Tue INTERNATIONAL 
Mcneraky Funp 1945-1965, at 234-42 (J. Horsefield & M. de Vries, eds. 1969) and 
2 čl. 96-100. 

“rance made an unauthorized change in par value in 1948. Canada floated its 
currency for an extended period, that is, it let rates be determined by market forces 
without substantial governmental intervention in the market. Some other countries 
flozted their currencies for brief periods before establishing new par values. These 
cotntries were the exception; most countries adhered to their Article IV obligations. 
See Gold, Unauthorized Changes of Par Value and F luctuating Exchange Rates in 
the Bretton Woods System, 65 AJIL 113 (1971). 

€ The following European countries. accepted the convertibility obligations set forth _ 
in Sections 2, 3, and 4 of Article VIII of the IMF Agreement effective February 15, 
19€1: Belgium, France, Federal Republic. of Germany, Ireland, Italy, Luxembourg, the - 
Ne-herlands, Sweden, and the United Kingdom. As of July 1976, 43 countries had 
acezpted the convertibility obligations of Article VIII which prohibit currency re- 
striztions on settlements and transfers respecting current international transactions. 
During the 1960’s members of the Organisation for Economic Co-operetion and Devel- 
oprnent (OECD) and other countries also reduced restrictions on capital movements. 
. ©The 1967 devaluation of the pound sterling is treated in 2 A, Cuayes, T. EHRLICH, 
& į. LOWENFELD, INTERNATIONAL LEGAL Process 758-86 (1969). Exchange rate 
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‘A series of dramatic events occurred in 1971. In May of that year the 
Deutsche mark and Netherlands guilder were allowed by their govern- 
ments to “float” in the exchange markets. That is, the monetary authorities 
of these countries allowed exchange rates for their currencies to be deter- 
mined. by supply and demand; the authorities did, not intervene in the 
markets to maintain stable rates for their currencies as then required by 
the IMF Articles.?° 

On August 15, 1971, the President of the United States announced that 
the United States would “suspend temporarily the convertibility of the 
dollar into gold or other reserve assets.” Further, as explained by the 
Secretary of the Treasury, the United States would not buy or sell foreign 
currencies in the exchange markets for the purpose of maintaining official 
parities between the dollar and other currencies." 

Subsequent to the U.S. announcement, a number of countries-stated that ~ 
they would not necessarily maintain exchange rates within the required one 
percent of parity. Not only did rates between some widely traded cur- 
rencies and the dollar float, but the movements in the market were often 


changes for other currencies in the early 1960's are discussed by Margaret G. de Vries 
in Chapter 5 of 2 THE INTERNATIONAL McNETARY FunD 1945-1965, supra note 7. 
Strains on the par value system in the late 1960’s are described by Mrs. de Vries, 
the IMF’s historian, in a forthcoming history of the Fund during the period 1966-1971, 

to be published by the Fund. 

_ 10See Anatomy of an International Monetary Crisis, in FEDERAL RESERVE BANK OF 
Curcaco, Business Conprrions, May 1971, at 12. See also New York Times, May 
6, 1971, at 1 and 71; and Wall Street Journa!, May 6, 1971, at 1, 3, 19. 

The events of May 5 were preceded by actions of European states and the IMF 
designed to persuade the United States to devalue the dollar. In April 1971, the 
Council of Ministers of the European Community debated whether the Community 
should take a united stand favoring a higher official price for gold which was under- 
stood to mean a devaluation of the dollar. Washington Post April 28, 1971, at A-19. 
On May 9, 1971, the Council of the Community adopted a resolution which in sub- 
stance decided that the Federal Republic of Germany, the Netherlands, and Belgium 
should not raise the par values of their currencies and that instead the United States 
should be forced to devalue. Council Res., May 9, 1971, on the monetary situation, 
OFFICIAL JOURNAL OF THE EurnorEAN Commouwnirigs, No. C58/1 (May 10, 1971), | 
reprinted in EUROPEAN COMMUNITIES, COMPENDIUM OF COMMUNITY MONETARY TEXTS 
55 (1974). See also Norton-Taylor, Currency Crisis Strains Solidarity, EUROPEAN COM- 
MUNITY, No. 146, at 12 (June 1971). It is widely believed, although not officially 
reported, that efforts of the Managing Director of the IMF, Pierre-Paul. Schweitzer, 
during 1970 and 1971 to persuade the U.S. authorities to devalue the dollar led the 
United States to oppose his reappointment as Managing Director. He was not re- 
appointed when his term came up for renewal in 1973. 

11 The President’s Radio and Television Address to the Nation Outlining a -New 
Economic Policy for the United States, Aug. 15, 1971, 7 WEEKLY COMP. PRESIDENTIAL 
Docs. 1168, 1170 (1971); and press conference of John M. Connally, Secretary of the 
‘U.S. Treasury, Aug. 15, 1971, in New York Times, Aug. 17, 1971, at 16. 

The August crisis may have been precipitated in part by a congressional report issued 
August 6, 1971. That report; after reviewmg the U.S. balance-of-payments position, 
stated that “the United States may have no choice but to take unilateral action to 
go off gold and establish new dollar parities.” Acrion Now to STRENGTHEN THE U.S. 
DoLLAR: REP. oF THE SUBCOMM. ON INT'L. EXCHANGE AND PAYMENTS OF THE JOINT 
Economic ComM., 92d Cong., Ist Sess. at 13-14 (1971). 
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' different for one currency compared to another with the result that floating 
cross-rates developed.” 


In December 1971 agreement was reached in the Giang of Ten on the 
realignment of the exchange rates for the participants’ currencies. The 
realignment would be accomplished by a devaluation of the dollar in rela- 
_ tion to gold, with other countries making upward or downward adjustments _ 

in thé par values for their currencies or establishing central rates.** Because : 
the change in the par value of the dollar entailed delay pending congres- 
sional action, it was agreed that central rates would be used temporarily by 
those countries that would Jater be making par value changes in order that 
the agreed exchange rates could be put into immediate effect. A “central 
rate” was a stable rate (stated in terms of gold, the special drawing right, 
or a foreign currency) on the basis of which rates for exchange transactions 
would be maintained pending par value changes. The Executive Board of 
the Fund gave effect to the understandings worked out in the Group of 
Ten.** 

The realignment of exchange rates in December 1971 did not fully cor- 
rect the balance-of-payments problem of the United States and it aggra- 
vated the payments position of the United Kingdom. In June 1972, when 
the pound came under pressure in the exchange markets, the British au- 


12 Exchange markets were closed the week of August 16. When they reopened on 
August 23, Austria, Belgium, Denmark, Italy, Japan, the United Kingdom, and a 
number of other countries announced that they would not necessarily maintain ex- 
change dealings within one percent of parity. The Netherlands and the Federal, 
Republic of Germany announced that their currencies, floating since May, would 
continue to float. Canada continued to float its currency. France introduced a system ` 
of dual exchange markets in which capital and current transactions were separated. ° 
Many countries, particularly developing countries, continued to conduct exchange 
transactions on the basis of official parities. 23 Inv’. Financiar News Survey 261-62, 
269-70 (1971). 

18 Communiqué of the Ministerial Meeting of the Group of Ten issued Dec. 18, 1971, 
in 23 INTL. Fovancran, News Survey 417 (1971). The United States agreed to 
devalue the dollar by 7.89% in relation to gold. Italy and Sweden agreed to establish 
central rates for their curtencies ‘that represented a 1% reduction in their values. The 
par values of the French franc and B-itish pound would remain unchanged. Belgium, 
the Federal Republic ‘of Germany, Japan, and the Netherlands agreed to establish 
central rates that represented upward edjustments in the values of their currencies. 
Switzerland, not a member of the Fund, agreed to raise the par value of its franc. 
Canada would continue to float its dcllar. S. Rer. No. 92-678 on S.3160 [Monrrica- 
TION IN PAR VALUE OF THE DoLLAR], 92d Cong., 2d Sess. 4 (1972). 

14 E.B. Decision No. 3463-(71/126) (Dec. 18, 1971); Setecren Decisions, supra 
note 5, at 14, stated that IMF members using central rates and/or the wider margins 
of fluctuation described in that decision (up to 2-4% from parity or from the central 
‘ rate in relation to the intervention currency) would be “deemed” to be in compliance 
with Section 4(a) of old Article IV. This is the collaboration provision quoted infra, 
p. 735. 

The devaluation of the U.S. dollar a the 1971 realignment of exchange rates are 
- described in S. Rep. No. 92-678 supra note 13. See also 24 INTL. Fovancian NEWS 
_ Survey 187 (1972). As a consequence of the realignment of exchange rates among 
the Group of Ten, other members of the IMF proposed changes in a velmes or 
established central rates for their currencies. 


1976] -CURRENCY EXCHANGE RATES OF THE IMF 727 


thorities announced that the pound would float “as a temporary measure.” 1 
In January 1973 Italy, troubled by downward pressure on the lira in the 
exchange markets, abandoned efforts to maintain a stable rate for capital 
` transactions.*® Downward pressure then developed on the U.S. dollar. 
Following rapid consultations, the- United States in February 1973 an- 
nounced its intention to devalue the dollar a second time.” Despite the 
U.S. announcement, what can be described as “massive” transactions con- ` 
tinued to take place in the exchange markets apparently in anticipation of 
further changes in exchange rates. Following intense consultations the 
European Economic Community ‘and: the Group of Ten jointly announced 
in mid-March that the central banks of their countries would withdraw 
from the role of buying and selling currencies in the markets in order to 
maintain stable rates with the dollar.: This marked the collapse of the 
par value system. 

The United Kingdom, Canada, and Japan pursued polices of floating 
their currencies against the dollar and independent of each other. A group 
of European states, while floating their currencies against the dollar, fol- 
lowed arrangements for maintaining relatively stable rates among their 
own currencies by joint floating under mutual intervention arrangements. 
Other countries dependent on foreign trade, or with less-diversified pro- 
‘duction structures, generally adopted policies that pegged the exchange. 
value of their currencies to that of one of the larger trading nations. In 
some cases subsequent to June 1974, the value of a currency was pegged 
to a composite of currencies, for example, by valuing it in relation to the 
special drawing right.?° 

During the period since March 1973 there have been large movements in 
exchange rates, sometimes over long periods, sometimes over short periods. 
As would be expected in a market system, trends often fed on themselves, 
became overextended, and then reversed direction. While many economists 


15 See 839 Parr. Des., H.C. (5th ser.) cols. 877-87, 1700-814 (1972); IMF Press 
Release No. 928 #8 (June 30, 1972); and New York Times, June 29, 1972, at 60. 
The pound in the period since that announcement has never returned to a fixed rate. 

16 The events of early 1973 and their immediate causes are described in Banx For 
INTERNATIONAL SETTLEMENTS, 43RD ANNUAL Rerorr 1972/73 at 23-25 (1973). 

17 Statement of George P. Schaltz Secretary of the U.S. Tiamin Feb. 12, 1973, in 
[1973] IMF Survey 56. See -also id. at 49-53.. 

18 Se Press Communiqué of the EEC Council of Finance Ministers, March 12; 1973, 

and Press Communiqué of the Ministerial Meeting of the Group of Ten and the 
European Economic Community, March 16,1973, in [1973] IMF Survey 88. See also 
the statement of the Managing Director of the IMF id. at 82. 
_ W8 See Statement of the Council of the European Communities of March 12, 1973, 
[1973] IMF Survey 88; EUROPEAN COMMUNITIES, COMPENDIUM OF COMMUNITY MON- 
ETARY Texts 63 (1974); and Agreement of April 10, 1972, between the Central Banks 
of the Community on the narrowing of the margins of fluctuation between Community 
currencies, Id. 60. See infra, p. 749. 

20 See IMF, AnNuAL Report, 1975, at 23—33. E.B. Decision No.. 4233-(74/67)S 
( June 13, 1974), as amended by Decision No. 4261-(74/78)S (July 1, 1974); IMF, 
ANNUAL Report, 1974, at 116-17, defines the exchange value of the SDR in terms of 
a basket consisting of portions of sixteen currencies. Prior to these decisions the 
exchange rate of the dollar had determined the exchange value of the SDR. 
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had previously argued for a market system to determine exchange rates,?* 
the actual experience intensified the debate between those who favored 
governmentally determined stable rates and those who favored fluctuating 
ratas. 

 The-cost of international transactions increased as banks and businesses 
found it necessary to increase expenditures for staff and services to predict 
movements in exchange rates and design corporate’ strategies to maximize 
the benefits of predicted changes or at least to adopt policies to minimize 
potential losses. During this period the spreads between “bid” and 
“asxed” quotations for currency exchanges widened over what they had — 
been previously under a stable-rate system. 

Weighed against the disadvantages of the floating-rate system was a 
recognition that governments almost certainly would not have been able to 
maintain stable rates in the 1973-1976 period. During this period there 
was a war in the Middle East and a dramatic increase in petroleum prices. 
Mest countries faced problems of labor unemployment and price inflation. 
The magnitude of these problems varied from country to country; and the 
relative rates of domestic money expansion, wage increases, and price 
inflation diverged dramatically between one country and another. 

During the period 1973-1976 no country following a policy of floating 
pursued that policy without qualification. The float was always “managed” . 
in zhe sense that central banks tried to maintain some control over rate 
movements. In its “cleanest” form this management involved a willingness 
to Duy or sell currencies to narrow the spread between “bid” and “asked” 
quotations without attempting to influence the direction of rate movements. 
In other cases the management took the form of defending particular rates 
wh:ch might or might not be publicly announced; changes in rates to be 
defended in some cases were made with and in other cases without public 
anrouncement. In June 1974 the Executive Board of the IMF adopted a 
decision that provided guidelines for the management of floating rates.?? 
That decision is discussed later in this article. There have continued to 
be basic differences among the exchange rate policies of IMF members. 


IL 
NEGOTIATION OF THE New ÅRTICLE IV 


‘Following the first devaluation of the U.S. dollar, announced in December 
1971 and formally effected in May 1972, it was clear that changes in the 
role of the dollar and, more importantly, changes in the world economy 
since the end of World War II called for the reexamination of the Articles 
of Agreement. In July 1972 the Board of Governors established a special- 
Committee on Reform of the International Monetary System and Related 


2t See, e.g the papers collected in APPROACHES TO GREATER FLEXIBILITY or Ex- 
CHANGE RATES: THE Burcensrock Parens (G. Halm ed. 1970). 

22E.B. Decision No. 4232~(74/67) (June 13, 1974); Sexecrep Dz=cisrons, supra 
note 5, at 21. , | 
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Issues, and formal negotiations looking toward amendment of the Articles | 
got underway.” 

The polar positions in.the negotiation of the new Article IV were assumed 
by France and the United States. French officials were generally of the view 
that a system of stable exchanges rates maintained on the basis of a com- 
mon denominator was to be preferred. The common denominator should 
be a reserve asset like the special drawing right, the value, issue, and use 
of which are determined by concerted decisions of the member countries 
~ of the IMF. Gold should be treated as a monetary asset without an offi- 
cial price, with central banks free to buy and sell it at prices derived from 
the market. French officials were of the view that a system of stable rates 
would assist the development of international trade; would be beneficial to 
developing countries, and would. encourage domestic and international 
economic discipline. Generalized floating of currencies was viewed as “a 
dangerous phenomenon that disturbs the world economic order.” *4 

By 1974, if.not before, U.S. authorities had formulated an official posi- 
tion that called for the unequivocal right of IMF members to float their 
currencies ‘without the requirement of special authorization. U.S. officials, 


28 Board of Governors Resolution 27-10. IMF, Summary Procs., 1972, at 353. 

24 The quotation is from the speech of Jean-Pierre Fourcade, French Minister ee 
Economy and Finance, to the Board of Governors of the IMF in September 1975. 
IMF, Summary Procs., 1975, at 92, 96. 

France, throughout the negotiation of the new Article IV, favored a par value system. 
Much thought was given by the French Government to the “numeraire” of the future 
system. In a speech articulating French policy in September 1973, Valéry Giscard 
d'Estaing, then finance minister and subsequently President of France, suggested that 
the numeraire be based on both the SDR and gold. The SDR should serve as a 
reserve asset, standard of measurement, and means of payment. It could be valued 
in terms of a package of currencies in which the strongest currencies would carry 
_ greater weight than the others. He said gold is “still appreciated and sought after” but 
‘did not suggest its precise role in the future system. IMF, Summary Procs., 1973, 
at 71, 74-76. He emphasized that floating exchange rates should require special 
authorization granted only on an exceptional and temporary basis. 

A year Jater the French finance minister, then Jean-Pierre Fourcade, stated that the 
SDR should be the common denominator of the new exchange system with its value 
“defined and maintained in such a way as to obviate any deterioration of the instru- 
ment.” He believed that gold should play an “active role” in settlements among 
central banks. He urged that gold be treated “like any other monetary asset” and 
that central banks should be free to buy and sell gold at a price derived from the 
‘market. France, although floating its own currency at the time, opposed the principle 
_ of floating rates as in its view unfavorable to the development of world trade. IMF, 
Summary Procs., 1974, at, 90, 96-99. 

Mr. Fourcade in a speech to the IMF’s Board of Governors in September 1975, after 
the breakdown that summer of negotiations for a new Article IV and two months 
before the Rambouillet conference, declared: “We favor the creation of a new trading 
and reserve unit whose value, issue, and use will be determined by concerted de- | 
cisions of the member countries of the Fund. We agree that the special drawing right 
should be the center of the new order.” He stated that France did not urge a 
return to the gold standard system. France’s primary concern was to achieve a return 
to stable exchange rates, which could take place by stages, but it was essential not 
to mistake the objective. Floating carried the risk of partitioning the world into 
rival, protected zones. IMF, Summary Procs., 1975, at 92, 95-101. 
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after the experience with floating rates in 1973, did not want to be under 
an obligation to maintain fixed rates between-the U.S. dollar and any other — 
currency or group of currencies or to maintain exchange rates based on 
parities established with gold or any commodity. The United States de- 
sired a system of legal provisicns that would permit it to determine the 
exchange arrangements for the dollar. In particular, provisions were de- 
sired that would permit the United States to rely primarily on private 
markets rather than actions of government officials to determine exchange 
rates. In addition it wanted to reserve the right to intervene to maintain 
orderly market conditions. The development of this U.S. position occurred 
late in the negotiation of the amended Article IV.*5. 


25 The policy options from a anana point of view that were open to the United 
States are explored in C. F. Bencsten, Tue DILEMMAS oF THE Doran: Tre Eco- 
NOMICS AND Porrrics or UNITED STATES INTERNATIONAL Onna Po.icy, especially 
491-559 (1975). 

The U.S. official position appears to have shifted Ste the devonda of the new 
Article IV. A paper prepared prior to March 1973 accepted the principle of a common 
denominator system. The principal concern of the paper was to assure that obliga- 
tions to adjust an exchange rate would be symmetrical—that is, that states in balance- 
of-payments surplus would have an obligation to raise the par values of their currencies 
and would be subject to pressures at least as effective as pressures.on states in balance- 

of-payments deficit to maintain economic discipline or to devalue their currencies. 
. The United States was opposed to gold as a common denominator., A country could 
float its currency, but its behavior would be subject to more stringent standards than 
those applicable to other countries., Economic REPORT OF THE PRESIDENT, JANUARY 
1973, at 123-31 and 160-74. See also IMF Summary Procs., 1972, at 34, 38. “a 
After the introduction of widespread floating in March 1973, U.S. officials gave 
greater attention to the treatment of floating rates in the exchange system then being 
negotiated, In June 1973 U.S. officials still, however, assumed that the new exchange 
arrangements would be based ‘upon par values. There was greater appreciation of 
the usefulness of floating rates to deal with currency speculation and abrupt changes 
in the world economy, but it was thought that floating would be transitional. Paul A. 

Volker, Under Secretary of the Treasury for Monetary Affairs, in testimony before a 
congressional committee in June 1973 said: 


Present [floating] arrangements are not a substitute for agreed long-range reform. 
The issues involved in long-range monetary reform go far beyond the question of 
exchange rate oranges At the most eta and fundamental level, the question 
is one of developing those agreed codes of conduct necessary for governing be- 
havior i in an interdependent world. 


... a country floating beyond a brief transitional period should be required to 
observe agreed standards of behavior in other respects—including intervention—-to ` 
assure the consistency of its action with the -basic requirements of the adjustment 
process and of a cooperative order. 


Hi ow Well Are F luctuating Exchange Rates Working? Hearings before the Subcomm. 
on Intl. Economics of the Joint Economice Comm., 93d Cong., Ist Sess. 147 at 151-52 
(1973). See also testimony of Mr. Volker and Arthur F. Burns, Chairman’ of the 
Federal Reserve Board, in International Monetary Reform: Hearings before the Sub- 
comm. on Int'l. Finance of the House Comm. on Banking and Currency and the 
Subcomm., on Int'l. Economics of the Joint Economic Comm., 93d Cong., Ist Sess. > 
(Nov/Dec. 1973). Both officials continued to expect a return to stable exchange rates. | 

Pressure for a change in the U.S. position was brought to bear by Representative 
Henry S.-Reuss and other members. af Congress. In a report in Janaary 1974, the 
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Without ever evaluating the experience since 1971 in depth, the IMF's 
' Committee on Reform of the International Monetary System (the so-called 
Committee of Twenty) had early seized upon a verbal formula that the 
reformed system should be based on “stable but adjustable par values” 
with recognition that in “particular situations” floating rates might be per- 
mitted. This same language was carried over into the final report of the 
' Committee of June 1974, but with the qualification that it might be “some 
time” before it would be possible to reintroduce a par value system. The. 
report suggested guidelines for the management of floating rates.?* 

As time passed and more experience was gained with floating rates, 
particularly the ability of the floating system to adapt rates to changes in 
underlying economic conditions brought on by the increase in oil prices, 
officials of some countries iù addition to the United States came to have 
second thoughts about reintroducing a system of stable exchange rates. 
They too were of the view that a system of managed floating should be 
legitimized in the amended IMF Articles. | 

In the spring of 1975 the Executive Board considered drafts of a new 
Article IV. The United States opposed any obligation, legal or moral, to 
establish par values now or in the future. It supported a draft which (1) 
would oblige each member to foster exchange stability, to maintain orderly 
exchange arrangements, and to pursue cooperative policies; and (2) - 
would assure that each member, in meeting these basic obligations, would 
have freedom to choose the exchange arrangements which it judged best 


Subcommittee on International Economics of the Joint Economic Committee recom- 

. mended: 
In the drafting of an agreement to reform the international monetary system, the 
U.S. monetary authorities should insist that each IMF member retain the option 
of letting its currency foat in wen las without the need to obtain any 
advance authorization from Fund auth 

The report also recommended that for dis  “forseeable future” the dollar should con- 


tinue to float in exchange markets. MAKING FLOATING PART oF A REFORMED MON- . 
ETARY SYSTEM: REP. OF THE SUBCOMM. ON INT'L. Economics oF THE JOINT ‘Eco- 
NOMIC ComM., 93d Cong., Ist Sess. 3, 10 (1974). The position favoring an un- 
equivocal right to float was adopted by U.S. officials in the IMF negotiations. 

28 Communiqué of March 27, 1973, in INTERNATIONAL MONETARY REFORM: Docu- 
MENTS OF THE COMMITTEE oF Twenty (IMF Committee on Reform of the Inter- 
national Monetary System and Related Issues [Committee of Twenty]) at 214, 215 
(1974). That communiqué was drafted in the immediate aftermath of the events 
summarized at pp. 726-27 of this article ard before the significance of those events was 
generally appreciated. The statement that the Committee never discussed- the ex- 
change rate system in any depth was made by Tom de Vries, Alternate Executive Di- 
rector of the IMF (Netherlands), in his article, Jamaica, or the Non-reform of the 
. International Monetary System, 54 Foreicn Arrams 577, at 585 (1976). 

27 INTERNATIONAL MONETARY REFORM, supra, note 26 at 3-48, especially 4, 8, 11, 
12, 33-37. Under an illustrative example in the report, a country would have to seek 
approval of the IMF’s Executive Board in order to adopt a floating rate. The report 
spells out illustrative criteria to be taken into account by the Board in determining 
whether or not to grant approval. 

28 See the Per Jacobbson Foundation lecture favoring managed floating given by 
Conrad J. Oort, Treasurer-General of the Netherlands, Steps to International Monetary 
Order: The Exchange Rate Gii a the Future (IMF, 1974), summarized in [1974] 
IMF SURVEY 342. i 
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suited to its needs and circumstances. Each member would have an 
obl gation to provide the IMF with information so that: the country’s 
pol cies could be assessed and each member would be obligated to consult. 
on: ts economic situation and the international implications of its policies.” 

France and many other states favored a system of stable exchange rates. 
The principal disputed points were the definition of the objective of the - 
exciange system and the rules for bringing a par value system into place 
incliding procedures for initial adherence and subsequent obedience. 
France wanted the new Article IV to state: “The ultimate objective is a 
system based on stable but adjustable par values.” It and a number of 
other countries wanted authority for the Fund to introduce the par value 
systsm by a simple majority of the voting power. 

Ir. June 1975 the negotiators came close to reaching agreement only to 
find that the words chosen were misunderstood. It has been reported that 
the French finance minister, Jean-Pierre Fourcade, left a dinner meeting of 
the IMF's Interim Committee of the Board of Governors ® in Paris in 
June.1975 believing that he had reached agreement with his U.S. counter- 
parts that the new Article IV would be based on “a system of stable ex- 
charge rates.” The transcript that became available the next morning spoke 
instead of “a stable system of exchange rates.” The negotiations on Article 
IV were broken off,*? | 

The failure to reach agreement on Article IV caused many governments 
to be concerned that the dispute between the United States and France 
on the exchange rate regime might prevent completion of the amend- 
men: package. Pressure was put on French and U.S. representatives to 

“resclve their differences,” the implication being that whatever was ac- 
ceptable to both France and the United States would be accepted by the 
othezs. ; 
Subsequently, after renewed negotiations, at a conference of the heads of 
states and governments of France, Federal Republic of Germany, Italy, Japan, 
the United Kingdom, and the United States at Rambouillet, the United States 
and France announced on November 17, 1975, that they had reached agree- 


29 Statement by William E. Simon, Secretary of the U.S. Treasury, in International 
Moneéary Reform and Exchange Rate Management: Hearings before the Subcomm. on - 
Int'l. Trade, Investment and Monetary Policy of House Comm. on Banking, Currency 
and Fousing and the Subcomm. on Int'l. Economics of Joint Economic Comm., 94th 

-Cong., Ist Sess. 128 at 130 (1975). _ 

30 The drafts of Article IV considered during 1975 have not been published by the 
Fund. Portions of drafts, including alternative language, appear in Annex II of 
EUROPEAN COMMUNITIES, SEVENTEENTH REPORT ON THE sos OF THE MONETARY 
CoMNITTEE, Doc. II/44/76-E, final (March 15, 1976). 

31 The Interim Committee of the Board of Governors on the Tieman Monetary - 
Systera was established by Board of Governors Resolution 29-8. IMF, SUMMARY ` 
Procs.,, 1974, at 364, This committee, which succeeded the Committee on Reform of 
the Irtemmational Monetary System (Committee of Twenty), was charged with nego- 
tiating unresolved issues and guiding the Executive Directors as they considered drafts 
of am-ndments to the Articles. 

32 Te Vries, supra note 26, at 588-89. See _ infra note 41, respecting the meaning 
of the: phrase, “stable system of exchange rates.” 
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ment on a new Article IV. The new article in effect adopted the U.S. 
and French positions, somewhat modified, as alternatives: The U.S. position 
(IMF members allowed to choose their own exchange rate systems) would 
be in effect at the outset; provision would be made for possible future 
adoption of a par value system along the lines France desired. However, 
initiation of a par value system would require an 85.percent majority of 
the Fund’s total voting power and members would have considerable free- 
dom of choice respecting participation in the system. Although the parties 
claimed that the language of their “compromise” was so finely balanced 
that not a single word could be altered, Joseph Gold, General Counsel of 
the Fund, with the consent of the parties made some changes in the text.* 
The draft article was then presented to the Ministers of the Group of Ten 
at a meeting in Paris in mid-December. Later that month it was presented 
to the Executive Board of the IMF. The Executive Board submitted it with 
some modifications to the Interim Committee of the Board of Governors on 
the International Monetary System at is meeting in Kingston, Jamaica, in 
January 1976. It was incorporated into the Proposed Second Amendment . 
to the Articles of Agreement of the IMF approved by the Board of Gover- 
nors April 30, 1976, for submission to governments for their acceptance. 
The new Article IV (even after its redrafting with the assistance of Mr. 
Gold) reads somewhat more like a press communiqué than a formal state- 
ment of legal obligations. Mr. Gold’s observations deserve quotation: 


I think it was the Grand Cham, Samuel Johnson himself, who once 
said of a particular activity that the wonder was not that it was per- 
formed well but that it was performed at all. The same remark may 
be made about the draft of Article IV. | . 


One of the problems in dealing with Article IV is that deviations from 
the language chosen may prejudice compromises struck in the negotiations. 
Also, the provisions of Article IV lend themselves to different modes of 
application. Much will depend upon the Fund’s policies and practices 
that are developed under the new Article IV. 

IMF officials have been cautious in giving explanations of the new 
article.°° The IMF's report on the Proposed Amendment to the Fund 
Articles devotes only four pages to explanation of the new Article IV: 
Two pages are devoted to Sections 1, 2, and 3 (which are the “guts” of 
Article IV) and two pages are devoted to Section 4 and Schedule C relating 
to a par value system. The report, with few exceptions, does little more 
than draw attention to the language of the new article.” 


33 1] Werexiy Comp. Prarsmentiau Docs. 1292-300 (1975). 

84 De Vries, supra note 26, at 589. 

35 Letter of Joseph Gold to the author, Feb. 6, 1976. The reference is to 1 Bos- 
WELLS Lire oF Jounson 463 (G. Hill ed., rev. by F. Powell; Oxford Univ. Press, 
1934). 

86 See the transcript of the press conference of H. Johannes Witteveen, the Managing 
Director, April 2, 1976, excerpted in [1976] IMF Survey 116-21. Mr. Witteveen 
did no more than recite the language of the new Article IV and interpretations al- 
ready given to it by French and U.S. officials. 

37 REPORT ON Proposep SECOND AMENDMENT, Supra note 1, at 12-15. The report 
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It is recognized that the effort which follows, to give somewhat more - 
" meaning to the new Article IV than official commentators have been pre- 
pared to give to it, is somewhat risky. The effort is not primarily to predict 
the particular policies that the Fund and governments will pursue but to 
suggest means for giving meaning to the new article. 


` 


IIT. 
EXEGESIS OF THE NEw ARTICLE IV 


The new Article IV, entitled “Obligations Regarding Exchange Arrange- 
ments,’ together with Schedule C, entitled “Par Values,” was, as noted 
earlier, intended by its drafters as a complete agreement on the exchange 
rate regime. It even has its own purpose clause. The first sentence of 
Article IV states that “the essential purpose” of the internaticnal monetary 
system is to provide a “framework” that “facilitates” the “exchange” of 
“goods, services, and capital” 38 among countries and “sustains sound eco- 
nomic growth.” It continues that “a principal objective’ is the “continuing 
development” of the “orderly underlying conditions” (emphasis added) 
that are necessary for “financial and economic stability.” 

The significance of the purpose clause cannot be overstated. Officials of 
both the U.S. and French Governments who negotiated the new Article IV. 
have placed much emphasis on their approach to the question of exchange — 
arrangements which gives primacy to the achievement of orderly underlying 
conditions. J. J. Polak, the Economic Counsellor of the Fund, has put it _ 
this way: | 


They [the French and U.S. negotiators] reached the view that ex- 
change rate stability should be pursued not primarily by intervention 
or exchange control, but by aiming at a stable domestic system. This 
is the message conveyed by Section 1 of the new Article IV. I heard 
it expressed, during: some. of the meetings, in terms of various layers. 
The most fundamental layer would be something like social and polit- © 
ical conditions—if they are stable, then one’ is: more likely to have 
stable economic conditions. Stable economic conditions provide a 
good basis for stable financial and monetary conditions, and these in 
turn create the likelihood of stability in the top layer, namely, exchange 
rate conditions. ` 


clarifies the phrase “with due regard to its circumstances,” See infra, p. 738. The 
report repeats a point publicly emphasized by U.S. ‘officials and which is in the text: 
If a par value system is introduced in accordance with Schedule C, a member retains 
the right to choose its own exchange arrangements which need not be based on par 
values. See infra, p. 753. 

88 While the purpose clauses in Article I of the IMF Agreement make no reference 
to capital movements and Article VI authorizes restrictions on capital movements, the 
preambular language of the new Article IV states that an “essential purpose” of the 
international monetary system is to provide a framework that facilitates exchanges of _ 
capitel. . l . 

89 Folak, The Fund after Jamaica, 13 Finance AnD DEVELOPMENT, No. 2 at 7, 8. 
(June 1976). | 
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The concern with basic economic and financial conditions finds expres- 
sion in the obligations stated in Section 1—obligations which we shall now 
examine, 


A. THE OBLIGATIONS OF SECTION | ` 

(1) The Duty to Collaborate 

Following the purpose clause, Section 1 states several general obligations. 
The first of these is: 


... each member undertakes to laborate with the Fund and other 
members to assure orderly exchange arrangements and to promote a 
stable system. of exchange rates. 


In the critical period following August 1971, when the United States 
suspended the convertibility of the dollar into gold and refused to maintain 
stable rates between the dollar and other currencies, it came to be seen that 
the most important obligation in the old Article IV was Section 4(a): 


‘Each member undertakes to collaborate with the Fund to promote 
exchange stability, to maintdin orderly exchange arrangements with 
other members, and to avoid competitive exchange alterations.* — 


The substance of old Section 4(a) has been carried over into the phrase 
quoted from the new article. However, some changes in language were 
deliberate. It.appears that the United States wanted to avoid an obligaiion 
to “promote exchange stability” which might be interpreted by some to 
mean stable exchange rates; the United States was only willing to accept 
an obligation to promote system stability. Also, the importance of assuring 
orderly exchange arrangements is put in first place. A comparison of the 
language of the new Article IV, Section 1, with old Section 4(a) at first 
sight also suggests that while it may still be a purpose of the Fund to- avoid . 
competitive exchange depreciation (Article I), the legal obligation of mem- 


40 When the United States by letter of August 15, 1971, informed the Fund that 
the United States no longer freely bought and sold gold in settlement of international 
transactions, the U.S. authorities explicitly recognized the obligations of old Section 
4(a) and stated that the United States would continue to comply- with that provision. 
23 INTL. FrvanciaL News Survey 261 (1971). IMF Board of Governors Resolution 
No. 26-9 of October 1, 1971, adopted in an effort to maintain order in the aftermath 
- of the U.S. announcement used the language of Section 4(a). -IMF, SUMMARY Procs., 
1971, at 331. 

A variety of decisions of the Executive Board during the period 1971-1976 made 
reference to old Section 4(a): E.B. Decision No. 3463-(71/126) (Dec. 18, 1971) and 
No. 4083-—(73/104) (Nov. 7, 1973) on central rates and wider margins of fluctuation; 
E.B. Decision No. 4232-(74/67) (June 13, 1974) relating to floating exchange rates; 
and E.B. Decision No. 4134-(74/4) (Jan. 23; 1974) on consultations on members’ 
policies. SeLrecrep Decisions, supra note 5, at 14-30 and 144. See also Gold, The 
Duty to Collaborate with the International Monetary Fund and the Development of 
Monetary Law, in Law, Justice, anp Equrry 137 (R. Code Holland & G. Schwarzen- 
berger eds. 1967). 

41 It could be argued that during 1973-1975, when world oil prices increased dra- 
matically, exchange system stability was maintained and orderly exchange arrangements _ 
continued, even though exchange rates changed very significantly. The rates in the 
floating system of the time adapted themselves to changes in the underlying conditions 
brought about by Higher oil prices. , 
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' bess.is to avoid manipulating exchange rates to gain an “unfair” competi- 
tiv2 advantage. A careful analysis may reveal that the twc concepts are 
noz as different as they seem. | ; 
The general obligation, to collaborate to assure orderly exchange arrange- 
ments and to promote a stable system of exchange rates, is followed by four — 
- - soraewhat more specific obligations: | 


In particular, each member shall: 


(i) endeavor to direct its economic and financial policies toward the 
objective of fostering orderly economic growth with reesonable price 
stability, with due regard to its circumstances; 


(ii) seek to promote stability by fostering orderly underlying eco- © 
nomic and financial conditions and a monetary system that does not 
tend to produce erratic disruptions; — 


id 


(iii) avoid aao g sate ok rates or the international mon- 
etary system in order to prevent eftective balance of payments adjust- 
eg or to gain an unfair competitive advantage over other members; 
an anp 

(iv) follow exchange policies compatible with the undertakings ` 
under this Section. : | l 


2) it 


The reader should note the words “endeavor to direct,” “seek to promote,” 
“avoid” and “follow.” The obligations appear to be directed more to a 
state's general intentions than to its specific actions. Because of the IMF's | 
corsultation and review procedures, the language is more than simply an 

- affirmation. It will lend itself to use by the Executive Board and other 
' organs in their communication with members. The language can, for ex- 
ample, be drawn to the attention of a member with a request to that mem- 
ber to. appraise its policies. The provisions should serve as a point of 
reference in consultations with members. It will not in every case be easy 
to cetermine whether a member state is or is not in complianze with these 
obligations that are stated in general terms, but it should not be necessary, 
except on rare occasions, to make a firm determination. The obligations 
of Section 1 apply to all members at all times no matter what their ex- 
change arrangements may be.*® - , 

Cne of the roots of concepts in Section 1 is a January 1974 decision of 
the IMF Executive Board. The decision quoted below was adopted during 
the oil import finance crisis. and at a time when widely used currencies 
werz floating. a 


Consultations on Members Policies in Present Circumstances 


1. The Committee on Reform of the International Monetary System 
and Related Issues on January 18, 1974 reviewed important recent 
developments and agreed that, in the present difficult circumstances, ~ 
all members, in managing their international payments, must avoid 
the adoption of policies which would merely aggravate the problems 
of other members. Accordingly, the Committee stressed the impor- 
tance of avoiding competitive depreciation and the escalation of re- 


42 REPORT ON PROPOSED SECOND AMENDMENT, supra note 1, at 12. 
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strictions on trade and payments; and emphasized the importance of 
pursuing policies that would sustain appropriate levels of economic 
activity. and employment, while minimizing inflation. It was also | 
recognized that recent developments would create serious payments 

- difficulties for many developing countries. The Committee agreed 
that there should be the closest international cooperation and con- 
sultation in pursuit of these objectives. . . | 


2. The Executive Directors call on all members to collaborate with 
the Fund in accordance with [old] Article IV, Section 4(a), with a 
view to attaining these objectives. The consultations of the Fund on 
the policies that members are following in present circumstances will 
be conducted with a view to the attainment of these objectives.** 


This decision has figured in IMF consultations with members during the 
past.two and a half years.** What was originally a call for more intensive 
‘consultations in critical circumstances has now been reformulated as a 
statement of binding obligations at all times in the new Section 1. The 
new language is more explicit. It is appropriate to say that the new Article 
IV imposes greater obligations respecting consultation and collaboration 
than the January 1974 decision. — : 


- (2) The Obligations to Endeavor to Foster Orderly Economic Growth 
and to Foster Orderly Underlying Economic and Financial Conditions 


As we have seen, subsections (i) and (ii) of Section 1 state that each 
member of the International Monetary Fund shall: “(i) endeavor to direct 
its economic and financial policies toward the objective of fostering orderly 
economic growth with reasonable price stability, with due regard to its 
circumstances;” and “(ii) seek to promote stability by fostering orderly ` 
underlying economic and financial conditions and a monetary system that 
does not tend to produce erratic disruptions.” Internal as well as external 
policies are brought within the Fund's jurisdiction. Reasonable price 
stability at both the domestic and international level is now an agreed 
objective of economic policy. The language reflects concern with economic 
growth, order, and stability, and the particular circumstances of each 
country. E | 

The public statements of U.S. and French officials and inquiries made 
by the author. indicate that the U.S. and French officials involved in the 
drafting of the new Article IV did not in their preparatory work nor during 
the negotiations develop concrete’ examples of conduct that would be., 
treated as violating subsections (i) and (ii). While the Fund in Section 3 
is directed to adopt principles for the guidance of members, inquiries: of the 
author suggest that the Fund did not during the negotiations work out 
concrete applications to be given to the language of these subsections.*® 


43 E.B. Decision No. 4134-(74/4) (Jan. 23, 1974); SeLecrep Decisions, supra note 
5, at 144. _ ; - 

44 See e.g., the reference to the decision in the United Kingdom’s letter of December 
18, 1975, in support of a stand-by arrangement, infra note 59. l 

45 The Managing Director of the Fund on April 2, 1976, in a briefing to the press: 
on the proposed amendment package, did not stray from the actual language of the 
new Article IV and the interpretative statements previously made by U.S. and French 


aN 
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The iae have parallels in other international instruments. In Article 2 
of the Convention on the Organisation for Economic Co-operation and 
Development the member states of that organization agree that they will 
“pursue -policies designed to achieve economic growth and internal and 
external financial stability and to avoid developments which might en- 
danger their economies or those of other countries.” +6 

Article 2 of the Treaty Establishing the European Economic Community 
states that one of the tasks of the Community is “to promote throughout 
the Community a harmonious development of economic activities, a con- 
tinuous and balanced expansion, an increase in stability, an accelerated 
raising of the standard of living... .°*" Article 6 obligates member states 
to “co-ordinate their respective economic policies to the extent MEKASSA 
_ to attain the objectives of this treaty.” 

Article 103 of the EEC Treaty states that member states “shall regard 
their conjunctural policies as a matter of common concern” Article 104 
provides: 


Each Member State shall pursue the economic policy needed to 
ensure the equilibrium of its overall balance of payments and to main- 
tain confidence in its currency, while taking care to ensure, a high level 
_ of employment and a stable level of prices. 


- The members of (OECD and EEC have within those institutions sought - 
to harmonize economic policies and develop joint programs of action. It 
appears that neither the OECD nor the EEC has ever made a formal 
determination that a member state has breached its broad economic policy 
obligations quoted above. One might predict that only IMF members that 
pursue policies at wide deviance from policies pursued by cthers are. ever 
likely to find their general conduct formally challenged as violative of sub- 
sections (i) and (ii) of Section 1 of the new Article IV. And, such a 
country may seek refuge in the phrase “with due regard to its circum-’ 
stances." The report on the proposed second amendment states: 


The phrase “with due regard to its circumstances” does not represent 
a dilution of members’ general obligations under the Articles of 

_ Agreement, but refers to the differing economic needs and circum- 
stances of members and the nature of the problems thev face and the 
priorities they choose in the pursuit of their objectives Seeenny 
with the Articles of Agreement.*® | 


! 
negotiators. See supra note 36.. The IMF Executive Board’s report on the amend- 
ments similarly does not mention any concrete applications to be given the words of 
subsections (i) and (ii). 

46 Convention on the Organisation for Bomi Co-operation and” Dabra 12 
- U.S.T. 1728. 

47 Treaty Establishing the european Benone Community. Quotations are from the 
official English text. [1973] Gr. Brit. T. S. No. 1-Pt. IL (Cmmnp. 5179-11). 

48 REPORT ON PROPOSED SECOND AMENDMENT, supra note 1l, at 12, The phrase 
“with due regard to its circumstances” was added to the U.S.-French draft of the new 
Article IV ‘when it was considered by the IMF Executive Board in December 1975. 
The fact that this language was added would suggest that IMF members were of the 
view that subsection (i) of Section 1 ae impose obligations. ` 
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While it can be predicted that the general conduct of a member. will 
rarely if ever be formally challenged as “unlawful,” its general conduct 
will be subject to review. If practical application can be given to sub- 
sections (i) and (ii) in individual situations, a “common law” could de- 
_ velop about particular policies a country in this ereis or that 
circumstance is expected or required to follow. 


(3) The Practical Vane ares of the Obligations of Subsections @ 
and (ii) 


The handling of specific cases need not await the formal aspin of 
applicable intermediate level principles. Itis submitted that sound policies 
are most likely to be distilled from experience in handling individual 
problems. Itis possible to give practical application to the economic policy 
commitments assumed by IMF members, and it is important that the Fund 
use procedures that do so. This can occur in the context of the Fund’s 
review of a member's, a group of members’, or all members’ economic 
policies on a regular basis and as particular problems arise; in the con- 
text of making the Fund’s financial resources available to a member; and 
when the Fund provides ‘technical assistance. Authority for Fund initia- 
tives can be found in Section 3 of Article IV which provides that the Fund 

“shall oversee the compliance of each member with its obligations under 
Section 1.” That author ity is supplemented by the provision of Section 1 
which obliges members to “collaborate” with the Fund to “promcte a stable 
system of exchange rates.” +° 

In terms of precedent for giving practical application to the economic 
policy obligations of the new Article IV, our attention will center here on 
consultation practice under Articles VIII and XIV and the policies on the . 
approval of stand-by arrangements. 

The Fund has since 1948 regularly engaged in consultations. with 
its members." Consultations were originally instituted and continue to 


49 In particular situations other provisions of the Articles may also provide authority 
for oversight or initiatives by the Fund (references are to the proposed amended — 
articles): Section 3(a) of Article V relating to stand-by arrangements and Fund . 
policies for the use of its resources; consultation practice under Articles VIIT and XIV 
relating to currency restrictions and other governmental policies; Section 7 of Article 
VIII calling for collaboration on policies respecting reserve assets; Article XXII that 
contemplates making the SDR the principal asset of the international monetary system; 
Article XXIX granting the Fund broad powers to interpret the Articles of Agreement; 
and Section 8 of Article XII giving the Fund authority to communicate its views to 
members. 

Articles permitting the imposition of various sanctions—such as Section 5 of Article V, 
Section 1 of Article VI, and paragraph 8 of Schedule C (denial of use of financial re- 
sources), Sections 2 and 3 of Article VII ‘scarce currency restrictions), Section 2 of 
Article XXIII (suspension of right to use SDR’s), and Section 2 of Article XXVI (in- 
eligibility to use resources and compulsory withdrawal)—may also provide authority in 
certain situations. See Gold, “Pressures” and Reform of the International. Monetary 
System, N.Y.U.J. INTL L. & Por. 423 (1974). 

50 See Gold, “. . . To Contribute Thereby To ... Development .. .”: Aspects of the 

Relations of the International Monetary Fund with its Developing Members, 10 Cotum. 
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-be conducted to review, currency restrictions maintained under Article XIV. 
= While consultations with countries that have accepted the currency con- 
vertibility obligations of Article VIII, Sections 2, 3, and 4 (and do not 
mzintain any restrictions requiring Fund approval) were not initially 
perceived as “mandatory,” they have been regularly. conducted for over - 
fif-een years." The consultations under Articles VIII and XIV have 
_ evolved into comprehensive reviews of each member’s monetary and finan- 
ciel situation and polices. Domestic policies have been discussed as they 
. bear upon the external position of the country and affect other countries. 
These policies have been reviewed both by the staff of the Fund mission 
visiting the country and by the Executive Directors in their deliberation on 
. the stafs consultation report. Members have made their views known 
on. each other's policies. 
' Decisions concluding Article XIV consultations have included statements 
sueh as: “There is a need to slow down consumption expenditures and to 
`- aceelerate investment, . . .” “Measures to increase public and private 
savings are needed. to alleviate financial strains and provide additional 
resources for financing economic development.” “[I]t is essential that the 
fiscal deficit should be sharply reduced.” “The Fund urges firm policies — 
of demand management. ...” Consultations with countries that have 
accepted Article VIII, although usually not concluding with decisions, have 
prcvided an opportunity to consider the effects of their policies on 
developed countries, on developing countries, and on the international 
' mænetary. system.°?. The rich experience gained from these consultations, _ 
including general understandings of what is not acceptable conduct, should 
aic the Fund and its members as they give application to subsections (i) 
and (ii). 

The Fund's practice under stand-by arrangements provides another and 
perhaps richer source of examples of what the general language of sub- 
‘sections (i) and (ii) may mean in different situations, particularly for coun- 
tries in deficit. Under stand-by arrangements. for the use of the Fund’s gen- 
era! resources, the Fund has required members to state the domestic and in- 
teraational financial and economic policies they intend to pursue during the 
period the stand-by is outstanding. A stand-by arrangement is a decision 
of zhe Fund by which a member: is assured that it will be able to make 
puschases up to a specified amount from the Fund’s General Resources 
Account in accordance with the terms of. the decision during a speci- 
fiec time period, usually twelve months.** The legal theory of the stand- 


J. Tnansnar’s, L. 267, 298-301 (1971). See also Mr. Gold’s comments in 2 THE 
l ĪNTZRNATIONAL Monetary Funp 1945-1965, supra note 7, at 557-59; and in THE 
EFFECTIVENESS OF INTERNATIONAL Decisions at 90-94, 467-70 (S. Schwebel ed. 1971). 
6=E,.B. Decision No. 1034~-(60/27) ‘June 1, 1960); SELECTED DECISIONS, supra 
note 5, at 139, 140-41. 
' 5:2 Gold, “. . . To Contribute Thereby To ... Development...” supra note 50. 
5? Article XXX(b) of the proposed second amendment defines “stand-by arrange- 
mert.” The definition is in accord with the Fund’s previous practice. 
Section 3 of Article V of the IMF Agreement relates to the conditions governing the 
use by members of the Fund’s general resources. The first paragraph of Section 3 
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by arrangement is that the member decides the policies it intends to 
pursue and the Fund then decides whether or not to provide its re- 
sources to support those policies. In the case of drawings in the higher 
credit tranches (drawings that are large in relation to the country’s-quota), 
the Fund has required the member seeking the stand-by not only to define 
its policies but to state performance criteria by which the success of the. 
policies could be judged. The policies stated by governments in letters of 
intent seeking stand-by arrangements typically deal with government 
budgets, financing of budget deficits, wage and price policies, control of 
domestic credit, exchange restrictions, import restrictions, and other mat- 
ters." These are precisely the kinds of policies with which subsections (i) 
and (ii) are concerned. 

Does this mean that members of the IME in deficit situations are peated 
by subsections (i) and (ii) to pursue domestic economic and financial 
policies as constrictive of their freedom of action as they would be ex- 
pected to pursue in order to obtain approval of a stand-by arrangement in 
a higher credit tranche? The answer is neither simply “yes” nor “no.” 
The policies required will depend upon the circumstances. If a country’s 
financial situation requires it to seek external assistance on a large scale to 
finance balance-of-payments deficits, whether that assistance is sought from 
the Fund or from other institutions, the country has an obligation under ` 
Article IV to pursue policies designed to correct, within a reasonable 
period of time which will vary with the circumstances of the country, any 
underlying conditions that account for its financial problems. If the 
financial problems are small in scale or of a very short-term nature,. the 
particular policies would of course be different. 

In some cases countries have not pursued requests for stand-by arrange- 
ments when it became clear that the Fund would expect the country to - 
pursue stabilization policies that the country was not at that time prepared 
to implement. Do subsections (i) and (ii) place upon the country an 


under the proposed amendment provides for the Fund to adopt policies on the use of 
its resources including policies on the use of stand-by arrangements. Stand-by arrange- 
ments have been used by the Fund since as early as 1952. Legal aspects of stand-by 
arrangements are discussed in J. Got», THE STAND-BY ARRANGEMENTS OF THE INTER- 
NATIONAL Monetary Funp (1970). | 

54 The letter submitted by the United Kingdom in December 1975 in support of a ` 
stand-by -arrangement is an example. The letter stated the government’s policies for 
the period of the stand-by on such matters as anticipated rate of inflation and methods 
of controlling inflation, size of wage rate increases to be allowed, enforcement of price 
controls, planning and control of public expenditure, size of public sector borrowing, 
rate of domestic credit expansion, use of import restrictions, floating exchange rate 
policy, and prediction of when the current account of the balance of payments would 
_ move into surplus. Letter of Denis Healey, Chancellor of the Exchequer, to H. Jo- 
hannes Witteveen, Managing Director of the IMF, December 18, 1975. A copy of the 
letter, released for publication January 13, 1976, is in the library of the Heuse of Com- 
mons. The Fund on December 31, 1975, approved the United Kingdom’s request for a 
stand-by arrangement authorizing purchases of currencies from the Fund’s general re- 
sources equivalent to 700 million special drawing rights and the purchase of currencies 
equivalent to SDR 1 billion in the oil facility. [1976] IMF Survey 1. 
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independent obligation to pursue such economic and financial policies? 
One thing is clear: to the extent that these are the only wise policies for a 
country in that financial situation, pursuit of those policies is required by 
the new Article IV. To the extent, however, that the policies expected by 
. the Fund would be justified only because of the Fund’s position as a 
creditor, such policies may not be required by the new Article IV in the 
absence of the use of the Fund’s resources. The articulation of performance . 
criteria of the detailed type found in some letters of intent supporting stand- 
by arrangements. is ‘probably not required. Such performance criteria 
(which may include carefully drawn statistical projections of budget deficits, 
trade flows, and the like) are designed so that the Fund as a creditor can 
. measure the progress being made by the country at subsequent points in 
time when drawings under the stand-by are requested. __ 

The economic policies, including domestic policies, pursued by surplus 
countries may contribute to the problems faced by other IMF members.. 
The economic policy obligations of Article IV apply to countries in surplus 
as well as to those in deficit. Again, the appropriate policies will vary 
with the country’s economic objectives and its circumstances, including its 
relationships to other countries and their situations. The key factor, about 
which there should be no question, is that every member of the IMF must 
be prepared to enter into a discussion of its economic and financial policies 
with the IMF, to define its policies with reasonable specificity, and to 
evaluate with the Fund whether and to what extent the policies are in fact - 
fostering the desired conditions. It should also be recognized that the 
general language of subsections (i) and (ii) provides room for experi- 
mentation and variation of policies even among countries in similar cir- 
cumstances. l 

The point is that the IMF has for years been reviewing the domestic 
and international policies of countries. These reviews have primarily taken 
place in three contexts: technical assistance missions to members, regular 
consultations with all members, and the negotiation and approval of stand- 
by arrangements for the use of the Fund’s general resources by members 
facing balance-of-payments difficulties. The reviews of national policies — 
in connection with stand-by arrangements in the higher credit tranches - 
have been.the most searching. AI of this experience can be drawn upon 
as the Fund and its ‘members undertake the task of giving practical ap- 
plication to subsections (i) and (ii} of Section 1 that require the pursuit of 
policies that foster orderly underlying economic and financial conditions, 
orderly economic growth, reasonable price stability, and a monetary gerem 
that does not produce erratic disruptions. . 


(4) General Obligations with Respect to Exchange Policies 


‘Subsection (iii) of Section 1 states an obligation that is somewhat more 
specific than the general policy obligations discussed so far. It provides 
that each member shall ~ 

avoid manipulating exchange rates or the international monetary 


system in order to prevent effective balance of payments aa 
- or to gain an unfair competitive advantage over other members. . 
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It is important to point out that Soren (iii) is aay one sentence in 
Article IV. It is possible for a country to be in compliance with sub- 
section (iii) and yet'to be in violation of other provisions of Article IV. 

The word “manipulate” means to manage or influence by exercise of 
one’s abilities or skills. It need ‘not automatically carry a pejorative con- 
notation. Whether manipulation is good or bad depends on the circum- 
stances, objectives, and effects. -The expectation of officials and most 
scholars is that, as in the past and in the present, the exchange arrange- 
ments and exchange rates of most currencies will in the future be managed. 
The degree of management will vary from country to country. National 
treasuries and central banks must participate in exchange markets given 
the international activities of their countries. Their actions do influence 
rates. Further, exchange rate changes have an important impact on a 
country’s economic situation. Despite protestations to the contrary, the 
U.S. Government cannot ignore what happens in the stock markets or in 
the currency exchange markets. One can expect government agencies to 
` take actions that influence stock and bond prices through such means 
as adjustment of margin requirements and changes in interest rate policies, 
as well as changes in taxation policies, government spending, and the like. 
Actions by the Federal Reserve Board respecting interest rate policies and - 
reserve requirements, as well as direct intervention in the exchange markets, 
influence currency exchange rates. The way in which the U.S. Treasury 
_ handles the sale of a bond issue can influence exchange rates. 

Any deliberate change in an exchange rate is a manipulation. Govern- 
mental authorities that maintain a rate that in the absence’ of the central 
bank’s intervention would be substantially different also manipulate the 
rate or the exchange system; this action is “manipulation” whether the state 
floats or uses a fixed rate.. Manipulation occurs when policies are changed 
respecting market intervention. Changes in domestic policies known to 
affect the exchange rate can “manipulate” the rate.” 


55 The U.K. pound sterling closed slightly above $2.00 at the end of November 1975. 
_ This was a record low at the time. The Wall Street Journal, Dec. 1, 1975, at 7, said: 


British monetary authorities, however, have made it clear that they wort jeopardize i 
a aoe to pull Britain out of its economic slump by resisting the pound’s 
asic decline. 


On Friday, November 28, 1975, the Bank of England reduced its interest rate on 
loans to commercial banks. That action had the purpose of stimulating domestic 
' demand. Did not the bank’s action and official attitudes toward the decline in the 
_ pound’s rate have an effect on the exchange markets? 

By May of 1976 the pound had declined below $1.80. When the pound touched 
a new low of $1.777 on May 21, the Bank of England raised the minimum lending rate 
to financial institutions. The Wall Street Journal, May 24, 1976, at 7, reported that the 
Bank of England raised the rate to prevert the Sound from declining further even 
though the interest rate change would raise the cost of domestic borrowing for capital 
investment, which was not an effect desired by U.K. authorities. 

Another example: On February 25, 1976, Italian authorities announced that as of 
March 1 the Bank of Italy, which had previously allowed the lira to float downward, 
would intervene in the markets to support the lira. The retum to a “controlled” 
float was accompanied by domestic measures to reduce bank liquidity. This was done 
by increasing the discount rate and increasing minimum. reserves. 
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The “Guidelines for the Management. of Floating Exchange Rates” 
adopted by the Executive Board in June 1974, before the terms of the 
new Article IV had been negotiated, attempted to define “action to in- 
fluence an exchange rate” for purposes of that decision: 


“Action to influence an exchange rate” includes, besides exchange 
market intervention, other policies. that exercise a temporary effect on 
the balance of payments and hence on exchange rates, and that have 
.been adopted for that purpose. Such policies may take the form of 
official forward exchange market intervention, official foreign borrowing 
or lending, capital restrictions, separate capital exchange markets, 
various types of fiscal intervention, and also monetary cr interest rate 
policies. Monetary or interest rate policies adopted for demand man- 
agement purposes or other policies adopted for purposes other than 
balance of payments purposes would not be regarded as action to 
influence the exchange rate.’ | | 


Wote that this definition used a “purpose” test to judge state action. This 
author would suggest that the “likely results”-would be a better test when 
actions are undertaken for one purpose but their other effects can be 
predicted. Indeed, the known or predictable effects of an action, rather 
than the particular technique used or the ostensive purpose of the action or 
inaction, should be the principal test of “manipulation” in applying sub- 
section (ili). | 

Recognizing that manipulation will take place, that the Fund has juris- 
diction to oversee all forms of manipulation, and that manipulation is not 
necessarily bad, we turn to what is proscribed. l 

Manipulation that prevents effective balance-of-payments adjustment 
is «0 be avoided. Actions that prevent effective balance-of-payments ad- | 
jussment by other states as well as actions that. prevent effective adjust- 
-= meat by the manipulator run afoul of subsection (iii). If a country ac- 
© curulates monetary reserves at what would appear to be an excessive rate 
or, alternatively, if its reserves decline rapidly, an inquiry should be made 
as to whether the situation and policies of the country are impeding 
babnce-of-payments adjustment by that country or other countries. Wil- 
lian E. Simon, Secretary of the U.S. Treasury, explaining subsection (iii), 
stated: 


[A] surplus country which refused to allow its currency to appreciate 
and accumulated excessive reserves would be -preventing effective | 
balance-of-payments adjustment.*? | 


All of these actions, both “allowing” a currency rate to decline and taking different 
actions that halted or retarded a decline, involved “manipulation” of an exchange rate 
as that word is used in subsection (iii). . l i 

5e E.B. -Decision No. 4232-(74/67) ‘June 13, 1974); Sezecrep Cecisions, supra 
note 5, at 21, 27. 

5° Hearings on H.R. 13955 [To Provide for Amendment of the Bretton Woods Agree- 

meris Act] before the Subcomm. on Int'l. Trade, Investment and Monetary Policy of 
the House Comm. on Banking, Currency and Housing, 94th Cong., 2d Sess. 6 at 10 
(1976). i 

C. Fred Bergsten, speaking before the same subcommittee on June 3, 1976, stated 

witk respect to Japan’s practices in the spring of 1976; 


3 
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Manipulation is also proscribed if it is used in order to gain an unfair © 
competitive advantage over other members. The negotiators probably 
thought primarily of actions to depreciate the exchange rate of a currency, 
or to maintain a rate against forces pressing for its appreciation, in order 
to facilitate exports of goods. The language is not limited to trade, and 
the same ‘principle would properly apply to any manipulation of an ex- 
change rate-known or expected to create an unfair competitive advantage 
in any class of economic transactions—irade in goods, services and invisible 
transactions, and movements of ‘capital. 

The more difficult question is determining what is an “unfair” com- 
petitive advantage. It is suggested that such a determination should be 
made by reference to the economic and financial circumstances of the 

countries involved. Balance-of-payments data may provide assistance in 
making the judgment, but need not be conclusive. A paradigm case of a 
' breach of subsection (iii) can be identified: A country in a strong reserve 
position with a substantial surplus in its goods and services account de- 
liberately depreciates its currency to gain a larger share of export markets. 
The country’s competitors are in a situation where they cannot reduce 
prices without bringing on domestic recessions. These countries are them- 
selves then forced to depreciate their currencies in order to maintain their 
shares in the markets. l 

This example suggests that the manipulation of an exchange rate creates 

an unfair competitive advantage in those situations where as a consequence 
other states would be justified in responding by depreciating their cur- 

rencies to counter or eliminate the export advantage of the “initiator.” °° 

There may be other cases of “unfair” advantage as well. . 


een buying dollars massively for the. past five months to keep the exchange rate 
of the yen from rising significantly and thus hurting its competitive position. ... 


When countries intervene in the exchange market to check a strengthening of their - 
currencies, as the Japanese are now doing so heavily, they increase their reserves. . 
Thus reserve increases, like reserve declines, are an indicator that countries may 
l Po oo wing inappropriate exchange rate or internal economic policies (emphasis 
added). i 


Id. 97, 104-05. 
58 C. Fred Bergsten has commented on the actions of the British and Italian au- 


thorities in allowing the rates for their currencies to decline as far as they did in the 
spring of 1976 (recall note 55): i 


The. British and Italian depreciations almost certainly exceed the amounts justified 
by`their underlying competitive positions, enhancing their trade balances, and 
there is strong evidence that Britain deliberately pushed its rate down to achieve 
just such an advantage. History suggests that other countries will not be slow to 
emulate these moves when the effects begin to pinch, although the French have 
exercised admirable restraint so far. Such moves violate the obligation of countries, 
contained in Section 1(iii) of Article IV of the proposed Amendments to “avoid 
manipulating exchange rates or the fibaenahional monetary system in order to 
prevent effective balance-of-payments adjustment or to gain an unfair competitive 
advantage over other members. ' 


Supra: note 57, at 104. Mr. Bergsten added with respect to the U.S. actions in the 
spring of 1976: 


‘The United States has set a stellar example over the past six months by moving 
into temporary trade deficit while leading the recovery of the world economy, | 
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Subsection (iv) of Section 1 states that each IMF member shall follow 
exchange policies “compatible” with its other undertakings under Section 1. 
In some respects this provision is unnecessary; its inclusion merely drives 
home the point that exchange policies are subject to the general obliga- 
tions under Section 1. Under Section 3 the Fund is directed to adopt 
“specific principles for the guidance of all members” with respect to ex- 
change rate policies. Any guidelines adopted must be. compatible with the 
right of members under Section 2 to choose their own exchange arrange- 
ments. One can imagine statements of principles respecting the manage- 
ment of floating rates," principles to be observed in the operation of joint 
floats, and suggested procedures for managing and changing pegged ex- 
change rates, as well as guidelines on other aspects of the administration 
of exchange policies that are of general concern. The principles will have 
'to.take into account differences between countries in which the central 
banks tightly regulate exchange transactions as compared to those countries 
that have active private markets. U.S. officials have stated: 


In developing specific principles, the Fund will need to proceed cau- 
tiously. Such principles must have very broad acceptance by Fund 
members. Their development. cannot be forced, but they can be ex- 
pected to emerge over time in the light of general anc specific con- 
sultations with members. 


thus supporting the recoveries of others. But if U.S. trade deficits are perpetuated 
y unfair practices by other countries—either to push their exchenge rates down 
(e.g., Britain) or to keep their rates from going up (e.g., Japan)—the United States 

will have no choice but to retaliate in kind, Id. , 
The factual context would need to be more fully developed before concluding that 
these actions of Italy, Japan, and the United Kingdom violate subsection (iii). Balance- 
of-payments maladjustment and unfair competition aré not easy to assess. The situa- 

tions described would appear to be appropriate for intensive consultations. 

5° The “Guidelines for the Management of Floating Exchange Rates,” adopted in 
June 1974 are illustrative of such a statement. E.B. Decision No. 4232—(74/67) (June 13, 
1974); SeLecreo Decisions, supra note 5, at 21. However, to the extent that the 
1974 guidelines assumed that floating would be a temporary practice and that “target . 
arees” for exchange rates were desirable, the guidelines are inconsistent with the right 
of members under the new Article IV to choose their own exchang2 arrangements. 
‘The guidelines have not been well observed. The letter of Denis Healey, Chancellor 
of the Exchequer, to H. Johannes Wittevzen, Managing Director of the IMF, December 
18, 1975, requesting a stand-by arrangement for the United Kingdom, supra note 54, 
mace no explicit reference to the 1974 “guidelines for floating” decision. Its only com-’ 
mert on management of the floating rate for the pound was: 


[T]he Government intends to continue the flexible exchange rate policy which 
the United Kingdom has pursued since June 1972. This policy has permitted,the ` 
maintenance of the competitive position’ of U.K. manufactures in world markets 
and this remains necessary to assist the achievement of the required improvement 
in the current account of the balance of payments. Intervention in the exchange 
market will continue as hitherto in order to ensure that orderly conditions are 
` maintained. The U.K. authorities stress their support of the Executive Board 
Decision of January 23, 1974, on consultations on Members’ Policies under Present 
Circumstances, and reiterate their intention to collaborate with the Fund in 
accordance with the provisions of [old] Article IV, Section 4(a). , 


E.B. Decision No. 4134-(74/4) of January 23, 1974, mentioned in the letter, is 


quoted in full supra pp. 736-37. 
6¢ Statement of William E. Simon, Secretary of the Treasury, m Hearings on H.R. 


r 
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B. THE OBLIGATIONS OF SECTION 2 
(1) The Choice of Exchange Rate Arrangements 


A member is free to choose the exchange arrangements for its currency 
so long as those arrangements are consistent with the purposes of the Fund 
and with its obligations under Section 1. The member has an obligation 
to inform the Fund of the arrangements it chooses and of any changes that 
it makes, This is the substance of the obligations imposed by Section 2 
_ of the new Article IV. 

Since the obligations of Section 1 are contextual, the patali actions 
required of a state to fulfill its Section 1 obligations may vary over time with 
developments in its economy and the world economy. Circumstances-may 
change. In the historical context of January 1976, exchange arrangements 
compatible with Section 1 obligations could include: : | 


(i) The maintenance of the exchange value of a currency in terms of _ 
the special drawing right. (The exchange value of a currency is not to 
be maintained in terms of gold.) 

(ii) The maintenance of the exchange value of a currency in terms of 
the currency of another IMF member or a composite of such currencies. 

(iii) Cooperative arrangements whereby a group of countries maintain 
stable rates among their currencies while allowing them to aoe against 
other currencies. 

(iv) Other exchange arrangements including the floating of currencies 
with rates determined by market forces. 


` (2) Pegging Against the SDR 


As of April 30, 1976, twelve countries “pegged” the chiite values of | 
their currencies tó the special drawing right: Burma, Guinea, Iran, Jordan, 
Kenya, Malawi, Mauritius, Qatar, Saudi Arabia, Tanzania, Uganda, and 
Zaire. The SDR’s exchange value is presently a composite of portons o 
sixteen different currencies.®?? | 

A disadvantage of pegging to- any composite is that the ianao 
whether the exchange rate of the pegging currency is deviating from the 
composite by more than, say, 2-4 percent involves a complex set of calcula- 
tions. This difficulty is mitigated in the case of the SDR because the IMF 
calculates and publishes its value each day in terms of all major cur- 
rencies, Where exchange markets are well developed, pegging to a com- 
posite may entail decisions on which of several foreign currencies to use 
for market intervention to maintain pegged rates. 


13958, supra note 57, at 11; statement of Edwin H. Yeo III, Under Secretary of the 
Treasury for. Monetary Affairs, in Hearings on S. 3454 before the Senate Comm. on 
Foreign Relations, 94th Cong., 2d Sess. (June 22, 1976) (mimeographed) at 7. 

61 [1976] IMF Survey 158-59. Saudi Arabia and Qatar allow margins up to +7.25 
percent which is almost like floating. 
. 62 E.B. Decision No. 4233-(74/67)S (June 13, 1974), as amended by Decision No. 
 4961-(74/78)S (July 1, 1974); IMF, Annuar Report, 1974, at 116-17. 
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(3) Pegging Against Another Currency | 


The right of an IMF member to maintain a stable or fixed rate between 
its currency and that of another IMF member is stated by implication in 
Section 2(b)(i). That section permits 2 member to set ar exchange rate 
fcr its currency in terms of the special drawing right or “another denomi- 
nator” (other than gold) selected by the member. In Schedule C outlining 
a particular generalized par-value system there is a provision that rates 
under that system could be set in terms of the special drawing right or 
other common denominator which is not gold or a currency. The failure 
ta exclude a currency from being “another denominator” in Section 2(b) (i) 
was deliberate. The Secretary of the U.S. Treasury and the Under Sec- 
retary for Monetary Affairs have both stated explicitly that Section 2 au- 
thorizes “pegging to another currency.” At the time the new Article IV 
was negotiated over 75 countries used such an exchange arrangement.™ 


A country unilaterally maintaining a fixed rate between its currency and 


arother currency must, of course, comply with its obligations under Sec- 
ticn 1 as those affect the choice of the currency pegged against, the choice 
of the rate, and the means used to maintain it. If the country issuing the 
cumrency pegged against wishes a different rate or a floating rate with the 
pezging currency, there must be consultations between the countries and 
efforts to work out cooperative arrangements. 

At present more IMF members maintain stable rates between their cur- 
‘reacies and the currency of one other IMF member than use any other 
technique. The technique is simple. The. currency pegged against is 
usaally a convertible currency widely used in international trade. As of 
` April 30, 1976, 75 members used this type of exchange arrangement: 52 
coantries maintained a fixed rate with the U.S. dollar, 13 with the French 
- franc, 7 with the U.K. pound sterling, and 3 with other currencies.* Some 
countries pegged their currencies to a single foreign currency but under a 
formula that permitted frequent changes in the rate.** Most of these 75 
countries are developing countries. In some countries the rate is main- 
‘tained by governmental purchases and sales of foreign currencies intended 
to control fluctuations in an otherwise free market. In many countries 
exchange transactions can only lawfully take place through authorized banks, 
and the government or its central bank decrees the rates to be used in these 
transactions. The ability of governments and national central banks to 
supply foreign currencies to the “market” at official rates is facilitated in 
many countries by exchange controls that (a) limit the transactions for 
which residents are permitted to obtain foreign currencies to make pay~ 
meats abroad, and (b) require resident exporters to surrender foreign 
currencies obtained. to central authorities.” 


e: Statement of William E. Simon in Hearings on H.R. 13955, suprc note 57, at 9.. 
Statement of Edwin H. Yeo III in Hearings on S. 3454, supra note 60, at 5. l 
82 IMF, ANNUAL Reporr, 1975, at 23-24, 
6: [1976] IMF Survey.158-59. 
6€ Brazil, Chile, Colombia, and Uruguay adjust their pegged. rates at relatively frequent 
inte-vals on the basis of selected criteria. [1976] IMF Survey 36-37. 
- 82 The exchange restrictions of each IMF member are summarized in IMF, ANNUAL 
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Pegging has the nn of administrative pet: since it shea: 
involves no more than the continuation: of a long existing practice in the 
foreign exchange market. It also avoids the process of continuous decision- 
. making that would be necessary under a system.of managed floating. In 
addition, it ensures that trade denominated in the currency pegged against, 
frequently the currency of the major trading partner, will be conducted at 
a stable exchange rate. Whenever a number of countries peg against the © 
‘same currency, there is the further consequence of stable cross-rates bè- 
tween these currencies. Pegging does subject a currency’s rate in relation 
to other floating currencies to determination by factors affecting the rate 
between its partner’s currency and the cther floating currency, factors not | 
necessarily related to its own external adjustment needs. However, a- 
country ‘pegging its currency retains the right to alter the rate, if necessary, 
between its own currency and the currency pegged against. 

A number of countries peg against specially selected composites of cur- 
rencies designed to model that country’s trading relationships. This is 
similar to pegging against the SDR, except that the composite is different. 
India, Malaysia, and Singapore in late 1975 began pegging the rates for 
their currencies against their own specially selected “weighted baskets.” 
Some other countries have followed a similar procedure,® ~ 

(4) Joint Floats f 

The countries participating in the European “snake” maintain stable rates 
among their currencies while allowing their currencies to float jointly 
against the rest of the world. The arrangement was brought into operation 
in. March 1972 and initially involved simply maintaining narrower margins 
of fluctuation among the participating currencies than was the maximum 
permitted under the “wider margins” decision of the IMF.®- With the 
advent of widespread floating in March 1973 the arrangement was modified 
so that narrow margins were maintained among participating currencies 
while no defined margins were maintained with the U.S. dollar or other 
currencies floating independently.” At the present time the Deutsche mark, 


Report oN ExcHANGE Restrictions. The author in a forthcoming book discusses legal 
aspects of exchange restrictions. ‘ 

68 [1976] IMF Survey 35-39. 

89 Resolution of March 2], 1972, of the Council of the European Goins and 
of the Representatives of the Governments of the Member States, OFFICIAL JOURNAL 
_ OF THE European Communrræs, No. C38/3 (April 18, 1972); and Agreement of 
March 10, 1972, between the Central Banks of the Member States of the Community 
on the narrowing of the. margins of fluctuation between: Community currencies. Euro- 
PEAN COMMUNITIES, COMPENDIUM OF COMMUNITY Monerary Texts 33, 60 (1974). 
See Wittich & Shiratori, The Snake in the Tunnel, 10 FINANCE AND Pe 
No. 2 at 9 (June 1973). 

The “wider margins” decision referred to in the text is E B. Decision No. 3463-(71/ 
126) (Dec. 18, 1971), supra note 14. 

70 Council of the European Communities statement of March 12, 1973, on EE 
narrow margins among participating currencies while releasing central banks from 
having to intervene in the fluctuation margins of the U.S. dollar. European Com- 
MUNITIES, COMPENDIUM OF COMMUNITY. Monerany Texts 63 (1974); 1973 IMF 
SURVEY 88. 
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IN etherlands guilder, Belgium-Luxembourg franc, and Danish eae are’ 
“members of the snake. Norway and Sweden have associated their cur- 
rencies with the snake. The Austrian schilling had an informal link until 
recently, The currencies of France, Ireland, Italy, and the United Kingdom - 
are at the present time floating independently of the snake.” 


(5) “Other Exchange Arrangements” 


The open-ended language “other exchange arrangements of its choice” 
was intended primarily to accommodate countries that wished to allow 
their currencies to float. As of the present time this includes the U.S.. 
dollar, Canadian dollar, French franc, Italian lira, Japanese yen, U.K. 
- found sterling, and a number of other currencies. The extent to which 
these governments manage the float of their currencies varies as do the 
policies that guide management practices, 

. The phrase “other exchange arrangements of its choice” seca appear - 
to also cover the exchange arrangements of Afghanistan, Nigeria, and a 
number of other countries that do. not fit neatly into any of the categories 
peeviously discussed. At the time this article is written the authorities in 
these countries do not maintain stable rates nor do the countries have well- 
dsveloped free markets for exchange. ‘Further, the language’ would appear 
to permit the development of new types of exchange arrangements as the 
irternational monetary system evolves. 


(6) Further Comments on the Choice of Exchange Arrangements 


One can imagine variations upon any of the. above practices. It can be 
argued plausibly that a country can only satisfy its obligations under Sec- 
tions 1 and 2 by defining its policies with some specificity. If, for example, ` 
‘a country decides on a policy of floating its currency, it has an obligation 
tc state criteria that will guide the actions of its monetary authorities 
ir participating or intervening in the market. 

_ A country has a range of choices with respect to. its policies on’ “manag- 
irg” a float, but has a duty to inform the Fund of its policies and to adhere 
tc them. All members floating have a Section 1 obligation to maintain 
orderly exchange arrangements. Compliance with this obligation requires 
intervention when necessary to prevent or moderate temporary disruptive 
fluctuations. Also, known large once-for-all or reversible transactions 
stould be largely ‘offset and their effects spread out. One would expect — 
intervention to maintain orderly markets, if pursued effectively, to net- out 
over time.) , 


If the exchange rates between each “snake” currency and the U.S. dollar were 
chartered over a time period and the charts overlaid each other, the image of a snake 
would appear. The exchange rates among the snake currencies would fluctuate within 
a narrow band (the snake’s body), while that body would squirm up and down over 
time in relation to the dollar. 

71 See How the Snake Lost its Charm, Tue Economist (London), March 20, 1976, 
at 69. Ireland’s pound is pegged to the U.K. pound. 

-72 Guideline 1 of the June 1974 “Guidelines for the Management of Floating Ex- 
change Rates” and its commentary stated substantially the same thoughts. E.B. 
Decision. No. BEN 67) (June 13, 1974); SELECTED DECISIONS, supra note 5, at 21. 
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If a country with a floating rate intervenes in the market one would 
expect that intervention, to the extent that it occurs, would be “against . 
trend.” It should not act to further depress the value of its currency when 
it is falling or to enhance its value when rising. There is no duty under 
Section 2 of the new Article IV to have a policy to resist trends in the 
- market; there is a duty not to act aggressively to accelerate a trend.” 

An exception is the case where a country ‘has adopted a policy to move 
an exchange rate in a particular. direction. A policy of this sort would 
require’ very close consultation with the Fund. It is suggested that such a 
decision should be taken collaboratively with other members that will be 
affected by the deliberate change- in the rate. There should be a review 
of the circumstances of the members and a projection of the effects of the 
change on balance-of-payments and reserve positions of those countries 
affected. The consistency of the policy with the Section 1 obligations of 
all those affected would require careful assessment. Decisions on pegging 
exchange rates and changes in pegged rates should similarly be made 
collaboratively. 
_ Whether a member uses a floating rate or a fixed rate, it has an obliga- 

tion, when intervening in the markets, to respect the interests of other 
‘members especially those of the issuing countries in whose currencies it 
intervenes. The 1974 decision on guidelines suggested that mutually satis- 
factory arrangements might be worked out between the users and issuers 
of intervention currencies. The Fund through its powers to call for con- 
sultation and collaboration should assist members in dealing with the 
problems involved. These problems include the selection of the cur- 
‘rency for intervention, the movement of the-intervention currency’s rate 
in a direction not desired by its issuer, and mutually offsetting interven-. 
tions.7® 

Although desi is no eats in the new Article IV to this, the exchange 
arrangements of a member must meet the other requirements stated in 
- the Articles of Agreement, including but not limited to: 


(i) The unitary exchange rate and non-discrimination provisions of 
' Article VITI, Section 3, and Article XIV. 


78 These concepts find expression in Guideline 2 of E.B. Decision No. 4232. Id. 

74 Guidelines 3 and 4 of E.B. Decision No. 4232 used the concept of a “target zone.” 
The assumption was that fixed exchange rates are desirable and the establishment of a 
target zone might be an intermediate step between floating and the establishment of a 
fixed or stable rate. The new Article IV does not contain a bias toward fixed rates. 
This is indeed one of the principal potential differences between the 1974 guidelines 
and guidelines respecting floating that the Fund may adopt in the future under Sec- 
tion 3 of the new Article-ITV. The U.S. Secretary of the Treasury has stated 
emphatically: 


Fund surveillance of members’ policies should not be aimed at trying to calculate 
a zone, or target, or right rate for individual currencies... . Such an approach is, 
in my view, inconsistent with the new Article IV.... 


Statement of William E. Simon in Hearings on H R.13955, supra note 57, at 11. See 
also statement of Edwin H. Yeo III in Hearings on 8.3454, supra note 60, at 7. 

15 Problems with respect to the selection and use of intervention currencies are 
mentioned in Guideline 6 of E.B. Decision No. 4232, sunta note 72. 
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(ii) The currency convertibility opHeadous of Article VIII, Sections 
2, 3, and 4, and Article XIV. 

(iii) The currency “usability” provisions of amended Article V; Sec- 
‘tions 3(e) and 7(j). (Members must also fulfill the maintenance of 
value provisions of amended Article V, Section 11.) ; 

(iv). The provisions of amended Article XIX, Section 7, respecting 
. exchange rates in transactions involving special drawing rights. 


Section 5 of the new Article IV establishes a rebuttable presumption that ` 
a country’s currency policies also apply to. all its territories and to any 
s2parate currencies in use in those territories in respect to which the 
raember has accepted the Articles of Agreement. This presumption can be 
overcome by a declaration to the contrary by the member or by the Fund. 


(7) General Exchange Arrangements 


Section 2(c) of the new Article IV authorizes ie F iad acting by 85 
p2rcent majority of its total weighted voting power, to establish general 
exchange arrangements. The establishment: of such arrangements would 
b> intended to result in greater uniformity in exchange practices. For ex- . 
ample, the Fund could provide for a system of pegging of exchange rates 
- tc the special drawing right and for limited margins of fluctuation. 

If the Fund should take a decision pursuant to Section 4 to apply 
Schedule C, a par value system would be established with par values based 
oa the special drawing right or another common denominator other than 
geld or a currency (depending on the Fund’s decision). Members would 


~ . define the values of their currencies in terms of this common’ denominator. 


_ Particular procedures for changing par values are set forth in Schedule C."° 

For Schedule C to apply, the Fund (acting under Section 4 of Article 
IF) must first take a decision by 85 percent majority of its total voting 
pewer that international economic conditions permit the introduction of a 
widespread system of exchange arrangements based on “stable but ad- 
justable par values.” The Fund is not under any circumstances meawiced 
to take that decision. 

Without using the talismanic or quoted, the Fund can take decisions 
© by the same 85 percent majority, acting under Section 2(c), to provide 
general exchange arrangements. General exchange arrangements can be 
esablished, modified, and terminated by an 85 percent majority. By 
acting pursuant to Section 2(c) to provide for general exchange arrange- 
ments, rather than under Section 4 to apply a par value system, the Fund 
hes much greater flexibility. It can adopt a system similar in substance to 
Schedule C or an entirely different system. It can change the system in 
ths light of changes in the world economy. 


' 6 The text of Schedule C appears at p. 761 infra. The exchange rate regime of 
thct schedule is-not elaborated’ in the text of this paper, because in the author’s view 
thet regime is unlikely to be adopted in the near future. Further, as indicated in the 
text, the author believes that the use of Section 2(c) provides a wiser and more flexible 

approach | to achieving uniformity in exchange arrangements. 
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While the report of the Executive Directors ‘states that the Fund can 
under Section 2(c) “recommend” general exchange arrangements,” the 
section does not use that word. It is clear, however, that a member is 
not obligated. under that section to conform its exchange practices to the 
general arrangements. It may at any time choose different arrangements 
so long as they are consistent with the purposes of the Fund ** and with the 
members obligations under Section 1. It would be appropriate for the 
Fund to request, pursuant to Section 3, that a member taking such a course 
consult with the Fund about its exchange rate policies. During that con- 
sultation an assessment could be made as to whether the member's exchange 
' policies fulfill the obligations of Section 1, including the obligation to col- 
laborate to promote a stable system of exchange rates. 

If the. par value system of Schedule C is: introduced, a member may 
decline to establish a par value for its currency and, instead, choose its own 
‘exchange arrangements provided that they are consistent with the purposes 
of the Fund and are adequate to fufill the members obligations under 
Section 1 of Article IV.. A member that takes this course must consult 
with the Fund pursuant to paragraph 3 of Schedule C.” 


C. SURVEILLANCE, CONSULTATION, AND COLLABORATION 
(1) Surveillance 


Section 3(a) of the new Article IV provides: 


The Fund shall oversee the international monetary system in order to 
ensure its effective operation, and shall oversee the compliance of each 
member with its obligations under Section 1 of this Article. 


This section provides authority for the Fund to conduct consultations 
with all members concerning their domestic and international policies 
within the scope of Section 1. One might predict that the Article VIII 
consultations described earlier will be merged into broadly based ee 
tions under the new Article IV. 

As noted earlier, efforts to make formal determinations of P 
or lack of it with the most important Section 1 obligations may well be 


*7 REPORT ON PROPOSED SECOND AMENDMENT, supra note 1, at 13. 
"78 “Purposes of the Fund”. refers to Article I and, also it is submitted, to the 
“recognizing” clause at the beginning of Article IV. 

19 The right to choose other exchange arrangements is explicitly recognized in para- 
graph 3 of Schedule C. U.S. officials in testimony before congressional committees have 
emphasized this right that members retain upon the introduction of a par value system. 
See statement of William E. Simon in Hearings on H.R.13955, supra note 57, at 12; 
and statement of Edwin H. Yeo III in Hearings on $.3454, supra note 60, at 8-9. 

While under paragraph 3 of Schedule C a member has a right to decline to establish 
a par value for its currency and instead to choose other exchange arrangements, the 
termination of a par value once established is subject to-the conditions stated in para- 
graphs 8 and.9 of that schedule. The Fund can object to a termination of a par value, 
but only by a decision supported by an 85 percent majority of the total voting power. 
The Fund does not have authority to object to a member withdrawing from general ex- 
change arrangements established under Section 2(c) of Article IV. 
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avoided. The Fund’s ‘goal must be to assure compliance and this can best 
be accomplished through consultation, collaboration, and efforts to give 
practical application in the particular historical circumstances to the gen- 
eral obligations of Article IV. 

The Fund’s stirveillance powers as they relate to exchange rate policies 
are stated specifically in Section 3(b): | 


. [T]he Fund shall exercise firm surveillance over the exchange rate 
policies of members, and shall adopt specific principles for the guid- 
ance of all members with respect to those policies. Each member shall 
provide the Fund with the information necessary for such surveillance, 
and, when requested by the Fund, shall consult with it on a mem- 
ber’s exchange rate policies. 


The use of principles or guidelines v was discussed sailiee It is clear 
from the remaining language of Section 3 that the Fund cannot under the 
‘guise of adopting specific principles for the guidance of members expand 
the legal obligations of Sections 1 and 2. The Fund may, however, through 
the adoption of “principles for guidance of all members,” interpret Sections 
1 and 2 and give application to their language. . Under Article XXIX 
(formerly Article XVIII) the Executive Board and Board of Governors are — 
given the power to render a formal interpretation of any provision of the 
Articles of Agreement. Many decisions of the Executive Board operate as 
less formal interpretations of the Articles.*°. Thus, by adopting “principles 
zor guidance” the Fund may give specific meaning to general obligations 
and the “principles” may provide criteria for assessing whether or not a. 
members exchange rate policies and actions are consistent with its ob- 
-igations under Article IV. | 

There are many matters that the Fund will have to work out under 
Section 3. Take the apparently simple subject of information gathering. 
At present the Fund obtains information daily on exchange rates in. various © 
markets, This information is obtained in order to calculate the exchange ` 
value of the special drawing. right in relation to different currencies. Under 
the authority of Section 5 of Article VIII, the Fund also periodically ob- , 
tains information from its members on the composition of monetary re- 
Serves, balance-of-payments data, and other economic information. Our 
previous discussion of “manipulation” suggested that one can predict that 
sll countries will manage exchange rates, at least to some degree. In order 
for the Fund to maintain a watchful eye over how rates are being managed 
and with what effects, it will need a continuous flow of inrormation about - 
the uses being made of all the various monetary instruments that affect 
exchange rates or the financial conditions that underly them. “Firm 
surveillance” in Section 3(b) cf the new Article IV thus means more than 
gathering exchange rates each day. As a minimum it should also require 
the Fund to obtain the following information from every IMF member on 


80 See generally J. GOLD, INTERPRETATION BY THE Funp, IMF Pamphlet Series No. 11 
(1968); the section “interpretation” by Mr. Gold in 2 Tae INTERNATIONAL MONETARY 
Funp 1945-1965, supra note ‘7, at 567; and Gold, Weighted Voting Power—Some 
Limits and Some Problems, 68 AJIL 687, 696-S9 (1974). 
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a regular basis (at least as frequently as each month): 


(i) The volume of all exchange transactions reported by banks in 
that country ċategorized by the foreign currencies involved. 

(ii) The fluctuations in exchange rates during the period. 

(iii) Actions by monetary authorities during the period including 
` but not limited to: 


(a) Participation in exchange transactions, including information 
on the volume of. each currency bought and sold, the dates of the 
transactions, and the exchange rates. 

(b) Important changes during the period in arrangements available 
to finance international transactions whether or not actually used, 
such as amendments in the amount of currencies available under 
swap arrangements or in the terms of the arrangements ®? and loans 
obtained by government agencies during the period. 

(c) Changes in interest rates, bank reserve requirements, exchange 
control regulations; and other monetary control measures during the 
period.®? 


In the case of currencies that are widely used to make payments for 
international transactions or are actively traded in the exchange markets, 
some of this information may be regularly. required more frequently. In 
cases where exchange markets appear unsettled, it may also be necessary 
to obtain information more frequently and to eepiemen this information 
with other inquiries. 


J 


(2) Consultation and Collaboration 


A comment on the meaning of the duty to collabarated is appropriate. It . 
will be recalled that Section 1 of Article IV states that “each member under- . 


81 The Federal Reserve Bank of New York every three months issues a report on its 
_ actions in the foreign exchange markets. These narrative and statistical reports: are 
published under the heading “Treasury and Federal Reserve Foreign Exchange Opera- 
tions” in the Federal Reserve Bulletin and in the Federal Reserve Bank of New York’s 
Monthly Review. The IMF should adopt decisions requiring all members to Provide 
_ this kind of information, only on a more frequent basis. 

82 The U.S. Federal Reserve System maintains reciprocal currency arrangements . 
with the central banks of Austria, Belgium, Canada, Denmark, France, the Federal 
Republic of Germany, Italy, Japan, Mexico, the Netherlands, Norway, ‘Sweden, 
Switzerland, the United Kingdom, and with the Bank for International Settlements. 
These are arrangements that provide ready access to Jarge volumes of foreign currencies 
when needed for market intervention. In.some cases these currency’swap arrangements 
provide for mutual sharing of gains and losses when the transactions are subsequently > ` 
reversed. The reports mentioned in the preceding footnote provide information on the 
U.S. Federal Reserve's transactions under bilateral swap arrangements with foreign 
central banks. The author in a forthcoming book discusses legal aspects of reciprocal | 
currency arrangements. 

_ 83 The author understands that in. the past the Fund’ has encountered difficulties in 
obtaining some of the information listed in these paragraphs. Under the. new Article 
IV, the Fund has clear authority to obtain this information. In some countries this 
information is available to central banks but not readily available in finance ministries, 
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takes to collaborate with the Fund and other members to assure orderly . 
_ exchange arrangements and to promote a stable system of exchange rates.” 

There is a difference between consultation and collaboration. Consulta- 
tion under Section 3(b) includes: 


(i) The provision of information. 

(ii) The willingness to explain policies and their intended effects. 

(iii) The willingness to engage in a mutual assessment of policies 
‘and their effects. 

(iv) The willingness to receive advice from others, but without a 
- duty to follow it. 


Collaboration involves all of these elements. In addition it involves 
mutual assistance, the harmonization of policies, and joint action. 

One of the challenges to the Fund and its members, as practice under 
Article IV develops, is how collaboration can be facilitated particularly 
n terms of harmonization of policies and joint action. It has been in- 
-ormally reported that the consultations in the OECD. have in the past been 
more comprehensive than those in the Fund. One of the lessons of the 
. DECD experience is the usefulness of examining the policies of all members 
or groups of members in terms of their interrelationships. The economic 
mntegration of the European. Community has required the harmonization 
af domestic policies. Monetary matters are reviewed within the Monetary 
Committee and the Committee of Central Bank Governors. The European 
‘Community’s experience points to the importance of involving the governors 
af central banks, as well as finance ministers, in the policy consultations. 
_ Jp to the present time the central bank governors of the developed coun- 
~ aries have used the Bank for International Settlements in Basle, rather 
than the Fund, as their principal forum for discussions. 

Whether or not a permanent Council of Governors is formed, the Fund’s 
role in overseeing the international monetary system will be facilitated by 
procedures that permit the examination of the economic policies of mem- 
bers in terms of their mutual impacts, consequences, and effects.%* It 
zppears that the Fund is in fact moving in that direction. A procedure for 
more frequent consultations with members “whose exchange rate policies 
Fave a major impact on the international monetary system” was adopted 
by the Executive Board in 1973. The IMF’s 1975 Annual Report con- 

84 The Board of Governors may by, 85% of the total weighted voting power establish 
£ Council of Govemors. New Article XII, Section 1, and Schedule D. The Council 
E established will be composed of the same number of councillors as there are executive 
cirectors. Councillors will be senior to executive directors. They must be governors 
cf the Fund, ministers in their governments, or persons of comparable ‘rank, a 

The idea is that these persons in senior positions in their governments will be in a 
position to commit their governments to joint courses of action and to assure that 
cecisions taken by the Council that require actions by governments will in fact be 
carried out. A concern weighing against establishment of the Council-as a permanent 
crgan of the Fund is that it carries the danger that the Fund’s activities will be 
effected to a greater extent than in the past by political considerations. 

85 E.B. Decision No. 4076-(78/101) (October 13, 1974); IMF, Annuar Report, 
574, at 102. , 
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tained the following observations on consultation practice under Section 

4(a) of old Article IV and under Articles VIII and XIV. 


[C]onsultations have placed increasing emphasis on the implications 
of members’ domestic economic and financial policies in the context 
of international monetary stability. [FJor the individual member 
country, the consultations provide an independent appraisal of policy 
and enable the country to discuss witk the Fund any special difficulties 
arising from the actions or policies of other countries. Consultation 
procedures are reviewed annually by the Executive Directors, and, as 
a result of the review in 1974/75, will be increasingly geared toward 
discussion of members’ policies in their multilateral setting." 


The U.S. Secretary of the Treasury has predicted: 


[U]nder the new system, Fund consvltations with members are likely’ 
to be more continuous, more broadly based, more concerned with the 
real international impact of a country’s actions, and directed to all 
countries, not just those in deficit. , 


D. THOUGHTS ON THE ACTUAL HANDLING OF CASES 


Having surveyed the structure of the new Article IV and: attempted to 
gain an understanding of the purpose of that article and the obligations of 
its various components, let us now examine how the provisions fit together. 
In dealing with a problem in the exchange markets, the following questions 
are illustrative of those that can arise: 


' (i) Are the specific actions taken by governments in the exchange 
markets (say, a central bank’s selling its own currency and buying foreign 
currencies against an upward trend in the exchange rate of its currency) 
consistent with the exchange rate policies that the countries described to 
‘the Fund under Section 2? A stable system of exchange rates is based on 
the expectation that countries will follow the exchange policies they com- 
: municate to the Fund. Actions that deviate from policies articulated to 
the Fund require justification. a 

(ii) Are the countries’ actions consistent with their exchange policy 
obligations under Section 1, subsections (iii) and (iv)P Are exchange 
markets orderly? Do the governments’ actions result in an unfair com- 
petitive advantage? Are the actions preventing balance-of-payments ad- 
justment by that country or other countriesP Answers to these questions 
require not only information, but also an analysis of the economic and 
financial situations of the countries involved. 

(iii) Are the countries fulfilling their general obligations under Section 1, 
subsections (i) and (ii)? Take.the follcwing example: A country that has 
adopted a policy of floating allows its currency to depreciate in the ex- 
change markets. The action is consistent with its exchange policy com- 
municated to the Fund. The action does not give the country an unfair 
competitive advantage because in the particular case the exchange depre- 
ciation appears simply to compensate for a rapid inflation in domestic 


86 IMF, ANNUAL Report, 1975, at 59. 
87 Statement of William E. Simon in Hearings on H.R.13955, supra note 57, at 10. 
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prices. While the country may not be in violation of Section 2 or sub- 
sections (iii) and (iv) of Section 1, its failure to endeavor to maintain 
reasonably stable domestic prices could be considered to be a failure to 
observe the strictures of subsection (i) of Section 1. Experts may be of 
the view that had a reasonably stable system of prices been. maintained, the 
exchange rate would not have depreciated. Thus, surveillance of the ex- 
ckange markets may lead to an inquiry into basic economic and financial 
pclicies. 

(iv) Even if countries’ are in compliance with their obligations under 
` subsections (i) to (iv) of Section 1 and under Sections 2 ard 3, there is a 
further duty. If exchange markets are likely to remain unsettled or if there 
is an emerging problem with respect to the stability of the system, the 
dvty to collaborate stated in Section 1 includes the obligation to reconsider 
economic policies and exchange policies and in collaboration with other 
states and the IMF to make changes in those policies as necessary in order 
that a stable system of currency exchange and orderly exchange markets 
are maintained. 


What can all this mean in. practice?.: From its study of information ob- 
tained or its observation of the markets in exercise of its surveillance func- 
tion, the Fund may identify existing or potential problems. It may seek 
additional information and it may request countries involved to consult 
‘wich the Fund. These consultations may occur among government officials 
and with the Managing Director and staff of the Fund and within the Execu- 
tive Board of the Fund, the Council of Governors if created, and even 
the Board of Governors itself. The Fund may request countries to give, 
their appraisals of the problems and the Fund may communicate its views. 
Questions may be raised whether the actions of governments are consistent 
with the policies previously communicated to the Fund. Questions may 
also be raised about whether the policies of the-various governments are 
adequate to deal with the problems. The Fund may press for the harmon- 
izazion of policies and the Fund and its members may fcrmulate joint 
prcgrams of action. This short scenario is not simply an ideal. It is what 
the obligations of Article IV entail. 


CONCLUSION ` 


ather than adopt an elaborate set of specific rules narrowly defui 
approved and prohibited practices in the management of exchange rates, 
the proposed new Article IV of the IMF Articles of Agreement takes a 
different approach. Particular attention is given to purposes and effects. 
Obligations are defined in general terms. Attention is directed to funda- 
mental economic policies and to the underlying economic and financial 
conditions of the member countries. Much use is made of enabling clauses 
giving the Fund power to obtain information, to raise questions, to articulate 
guidelines, to give practical application to general clauses, and, if a broad 
mezsure of agreement can be obtained (85 percent of the vcting power), 
to establish general exchange arrangements and adapt them to changing 


circumstances. 


is 


igi 
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The new Article IV reserves to each member the right to choose the ex- 
change arrangements for its currency so long as it acts in.a responsible 
manner and fulfills its general obligations respecting the management of 
its economy in its interconnections with those of other states. 

Because of the powers reserved to states, the use of general language in. 
the article, and the necessity in any case for a full exploration of the eco- 
nomic and historical context before attempting to give answers to questions 
that will arise in the future, the Fund faces a major challenge in breathing 
life into the words of the new Article IV.. The Fund and its members 
cannot allow the words of the article to become mere pious statements 


` that are disregarded in practice: Ways in-which the new article can be 


given meaning and application have been suggested. It may be hoped that 
officials of the member governments of the IMF will not simply “swear 
allegience” to the new Article IV but will make both its specific obligations 
and its general purposes guide their actions in the conduct of economic 
and financial policy. Achievement of this result will also require sensitive 
action by the international civil servants of the International Monetary 
Fund. 
ANNEX I 
_ Article IV 
OBLIGATIONS REGARDING EXCHANGE ARRANGEMENTS . 

Section 1. General obligations of members 


‘Recognizing that the essential purpose of the international monetary Sys- 


‘tem is to provide a framework that facilitates the exchange of goods, ser- 


vices, and capital among countries, and that sustains sound economic 
growth, and that a principal objective is the continuing development of the 
orderly underlying conditions that are necessary for financial and economic 


stability, each member undertakes to collaborate with the Fund and other 
- members to assure orderly exchange arrangements and to promote a stable 


system of exchange rates. In particular, each member shall: 


(i) endeavor to direct its economic and financial policies toward the 
objective of fostering orderly economic growth with reasonable price sta- 
bility, with due regard to its circumstances; 

(ii) seek to promote stability by fostering orderly underlying economic 
and financial conditions and a monetary system that does not tend to 
produce erratic disruptions; : . eg 

(iii) avoid manipulating exchange rates or the international monetary 
system in order to prevent effective balance of payments adjustment or to 
gain an unfair competitive advantage over other members; and oe 

(iv) follow exchange policies compatible with the undertakings under 
this Section. l 


Section 2. General exchange arrangements 


(a) Each member shall. notify the Fund, within thirty days after the 
date of the second amendment of this Agreement, of the exchange arrange- 
ments it intends to apply in fulfillment of its obligations under Section 1 
of this Article, and shall notify the Fund promptly of any changes in its ex- 


+ 


change arrangements. 


i 
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(b) Under an international monetary system of the kind prevailing on 
Pre 1, 1976, exchange arrangements may include (i) the maintenance 
y a member of a value for its currency in terms of the special drawing 
r.ght or another denominator, other than gold, selected by the member, or 
(ii) cooperative arrangements by which members maintain the value of 
their currencies in relation to the value of the currencies of other members, 
cr (iii! other exchange arrangements of a member's choice. 


_ (c) To accord with the development of the international monetary sys- 
tem, the Fund, by an eighty-five percent majority of the total voting 
ower, may make provision for general exchange arrangements without 
miting the right of members to have exchange arrangements of their 
choice consistent with the purposes of the Fund and the obligations under 

Section 1 of this Article. 


Section 3. Surveillance over exchange arrangements 


(a) The Fund shall oversee the international monetary system in order 
to ensure its effective operation, and shall oversee the compliance of 
each member with its obligaticns under Section 1 of this Article. 


(b) In order to fulfill its functions under (a) above, the Fund shall ex- 
ercise frm surveillance over the exchange rate policies of members, and 
{sall adopt specific principles for the guidance of all members with respect 
to those policies: Each member shall provide the Fund with the informa- 
ton necessary for such surveillance, aad when requested by the Fund, shall 
consult with it on the member’s exchange rate policies. The principles 
adopted by the Fund shall be consistent with cooperative arrangements 
ky which members maintain the value of their currencies in relation to the 
value of the currency or currencies of other members, as well as with other 
exchange arrangements of a member's choice consistent with the purposes 
of the Fund and Section 1 of this Article. These principles shall respect the 
Comestic social and political policies of members, and in applying these 
principles the Fund shall pay due regard to the circumstances of members. 


Section 4. Par values 


The Fund may determine, by an eighty-five percent majarity of the total 
voting power, that international economic conditions permit the intro- 
Guction of a widespread system of exchange arrangements based on stable 
kut adjustable par values. The Fund shall make the determination on the 
tasis of the underlying stability of the world economy, and for this purpose 
snall take into account price movements and rates of expansion in the 
ezonomies of members. The determination shall be made in light of the 
evolution of the international monetary system, with eee reference to 
sources of liquidity, and, in order to ensure the effective operation of a 
szstem of par values, to arrangements under which both members in sur- 
clus and members in deficit in their balances of payments take prompt, 
effective, and symmetrical action’ to achieve adjustment, as well as to ar- 
rangements for intervention and the treatment of imbalances. Upon making 
sich determination, the Fund shall notify members that the provisions of 
Schedule C apply. 


Section 5. Separate currencies within a member's territories 


(a) Action by a member with respect to its currency under this Article 
snall be deemed to apply to the separate currencies of all territories in re- 
spect of which the member has accepted this Agreement under Article 
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XXXI, Section 2(g) unless the member declares that its action relates either 
to the metropolitan currency alone, or only to one or more specified separate 
currencies, or to the metropolitan currency.and one or more specified 
separate currencies. _ 


(b) Action by the Fund under this Article shall be deemed to relate to 
all currencies of a member referred to in (a) above unless the Fund de- 
clares otherwise. | | 


ANNEX II 
Schedule C 
PAR VALUES 


1. The Fund shall notify members that par values may be established 
for the purposes of this Agreement, in accordance with Article IV, Sec- 
tions 1, 3, 4, and 5 and this Schedule, in terms of the special drawing 
right, or in terms of such other common denominator as is prescribed by. 
the Fund. The common denominator shall not be gold or a currency. 


2. A member that intends to establish a par value for its currency shall 
propose a par value to the Fund within a reasonable time after notice is 
given under 1 above. 


3. Any member that does-not intend to establish a par value for its cur- 
rency under 1 above shall consult with the Fund and ensure that its ex- 
change arrangements are consistent with the purposes of the Fund and 
are adequate to fulfill its obligations under Article IV, Section 1. 


4, The Fund shall concur in or object to a proposed par value within - 
a reasonable period after receipt of the proposal. A proposed par value 
shall not take effect for the purposes of this Agreement if the Fund ob- 
jects to it, and the member shall be subject to 3 above. The Fund shall 
not object because of the domestic social or political policies of the member 
proposing the par value. 


5. Each member that has a par value for its currency undertakes to 
apply appropriate measures consistent with this Agreement in order to 
ensure that the maximum and the minimum rates for spot exchange trans- 
actions taking place within its territories between its currency and the 
currencies of other members maintaining par values shall not differ from 
parity by more than four and one-half percent or by such other margin 
or margins as the Fund may adopt by an eighty-five percent majority of 
the total voting power. 


6. A member shall not propose a change in the par value of its currency 
except to correct, or prevent the emergence of, a fundamental disequi- 
librium. A change may be made only on the proposal of the member and ` 
only after consultation with the Fund. 


7. When a change is proposed, the Fund shall concur in or object to the 
proposed par value within a reasonable period after receipt of the proposal. 
The Fund shall concur if it is satisfied that the change is necessary to cor- 
rect, or prevent the emergence of, a. fundamental disequilibrium. The 
~ Fund shall not object’ because of the domestic social or political policies 

of the member Apropos the change. A proposed change in par value 
shall not take effect for the purposes of this Agreement if the Fund objects 
to it. If a member changes the par value of its currency despite the ob- 
jection of the Fund, the member shall be subject to Article XXVI, Section 2. 
Maintenance of an unrealistic par value by a member shall be discouraged 
by the Fund. ` 3 
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s. The par value of a members currency established under this Agree- 
ment shall cease to exist for the purposes of this Agreement if the member 
informs the Fund that it intencs to terminate the par value. The Fund 
méy object to the termination of a par value by a decision taken by an 
eighty-five percent majority of the total voting power. If a member termi-. 
. nates a par value for its currency despite the objection of the Fund, the 
member shall be subject to Article XXVI, Section 2. A par value estab- 
listed under this Agreement shall cease to exist for the purposes of this 
Ag-eement if the member terminates the par value despite the objection ` 
of :he Fund, or if the Fund finds that the member does not maintain rates 
for a substantial volume of exchange transactions in accordance with 5 ` 
above, provided that the Fund may not make such finding unless it has ` 
 corsulted the member and given it sixty days notice of the Fund's intention 
to <onsider whether to make a finding. l . 


€ If the par value of the currency of a member has ceased to exist - 
uncer 8 above, the member shall consult with the Fund and ensure that 
its exchange arrangements are consistent with the purposes of the Fund 
_ anc. are adequate to fulfill its obligations under Article IV, Section 1. 


I). A member for whose currency the par value has ceased to exist 
uncer 8 above may, at any time, propose a new par value for it currency. 


11, Notwithstanding 6 above, the Fund, by a seventy percent majorit 
of the total voting power, may make uniform proportionate changes in a 
par values if the special drawing right is the common denominator and the 
changes will not affect the value of the special drawing right.. The par 
. value of a members currency shall, however, not be changed under this, 
provision if, within seven days after the Fund’s action, the member informs 
the Fund that it does not wish the par value of its currency to be changed 
by such action. l 


AUSTRIAN PRACTICE ON LUMP SUM COMPENSATION 
BY TREATY 


By Ignaz Seidl-Hohenveldern ° 


I. 
GENERAL PROBLEMS 


In the commentary on their monumental collection of lump sum com- 
pensation treaties, Lillich and Weston? regret the lack of information con- 
cerning the negotiation of these agreements as well as the lack of relevant 
information concerning the distribution of the- lump sums received. The 
present article endeavors to remedy this lack of information at least in re- . 
_gard to the Austrian practice that has come to the attention of the author. 

No other state has followed the example of the United States, where all 
important decisions of the Foreign Claims Settlement Commission have 
been published.? This regrettable reticence, however, is easily explained 
by the close connection between claims settlement practice and the exercise 
of the right of diplomatic protection. The right of a state to accord or to 
deny diplomatic protection is one of its most jealously guarded prerogatives. 
The success of such negotiations very often depends on their secrecy. 
Hence, even in states like Austria, submitting, in principle, all administra- 
tive decisions to the scrutiny of the Administrative Court, such a wide 
margin of discretion is accorded to the Administration in matters of foreign 
affairs that judicial scrutiny is rendered practically meaningless. More- 
over, Austria subscribes to the generally held view that a state espousing 
the claim of one of its nationals exercises a sovereign right belonging to 
the state itself. Hence, the state may either waive such claims entirely ‘ 


° Professor of International Law, University of Cologne. i 

11 R. Lurıca & B. WESTON, INTERNATIONAL CLAIMS; THEM SETTLEMENT BY: Lume 
SUM AGREEMENTS 111-13 (1975). 

2 British, Dutch, French, and Belgian practice, however, has been analysed th in the 

following studies: R. LILLICH, INTERNATIONAL CLAMS: Postwar: BRITISH PRACTICE 
{1967); B. WESTON, INTERNATIONAL CLAayms: Postwar FRENcH: Practice (1971); 
Van Wees, Compensation for Dutch Property Nationalized in East European Countries, 
3 Ners. Y.B. Int’: L. 62 (1972); and Yates, Postwar Belgian International Claims; 
Their Settlement By Lump Sum Agreements, 13 Va. J. Inv’t L. 554 (1973). 
: 3 E.g., Austrian Supreme Court Sept. 20, 1968, 24 Osrerr. JurnisTEN-ZeErrunc No. 
93, at 152 (1969), 97 J. De Drorr Intr [hereinafter cited as Cruner] 346 (1970). 
In this judgment, the court refused to allow any compensation for the alleged mis- 
handling of diplomatic protection. 

t See Austrian Supreme Court Nov. 12, 1969, 25 OSTERR. JURISTEN-ZEITUNG No. 89, 
at 151 (1970), 99 CLuner 6356 (1972), 40 LL.R. 184 (1970). In this case, the cour- 
denied compensation to an Austrian national. Although his war’ damage claim was 
. acknowledged by the USSR, it was dropped by the Austrian Government in order to 
avoid larger Soviet counterclaims against the Republic of Austria. 
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or waive them partially in concluding a lump sum agreement® and yet 
not incur any obligation to compensate its nationals affected by such a 
waiver.’ 

In Austria, the sums al from a respondent state pursugnt to a lump 
sum agreement are distributed by the Federal Distribution Commission. 
The one exception to this general rule has been the sums received pursuant. 
to the Austrian-Italian Claims Settlement Agreement.’ There, each private 
claim concerning agricultural land was preadjudicated in Austrian currency 
(schillings) by a joint Austrian-Italian Commission in 1964, and each 
private claim to grazing rights by Austrian experts in 1966.8 Hitherto, the 
' decisions of the Federal Distribution Commission have not been published. 
These decisions are exempted from the scrutiny of the Administrative 
Court,” since the members of the Federal Distribution Commission enjoy 
full independence in the exercise of their functions. The Administrative 
Gourt has held this exemption from its jurisdiction to be compatible with 
Article 6 of the European Convention on Human Rights,” since that article 
protects only “civil rights and obligations.” Claims to a share in such a 
lump sum are not civil rights. Hence, the decisions of the Federal Dis- 
tribution Commission may be challenged only before the Constitutional 
‘Court on the basis of an alleged violation of a fundamental right guaranteed 
' by the Constitution,” e.g., the right to a fair hearing or the right of 
equality before the law.™ 

The conclusion of lump sum agreements is even more enshrouded in . 
secrecy than the distribution of the lump sums received pursuant to such 
agreements. Lillich and Weston make shrewd guesses as to the reasons 
prompting states to conclude such agreements." Their list should be sup- ` 

5 See Seidl-Hohenveldern, The Valuation of Nationalized Property in Austria, in 1 
THE VALUATION OF NATIONALIZED PROPERTY IN INTERNATIONAL Law 78 (R. LELICH 
ed. & contrib. 1972) [hereinafter cited as Seidl-Hohenveldern, Valuation]. 

e Contra, Seidl-Hohenveldern, La réparation des dommages subis par les nationaux à 
l'étranger à la suite de bouleversements politiques: Comparaison des solutions frangaises 
et allemandes, 21 Rev. Int. Dr. Comp, 769 (1969). 

t Austrian-Italian Agreement of July 17, 1971, concerning the Settlement of Financial 
and Property Questions, 1 R. Luxrrca & B. WEsTON, supra note 1, at 319. [1973] 
BuNDESGESETzZBLATr No. 635 (Austrian), [hereinafter cited as BGBI]. 

8 See Back Impallomeni, L’Accerdo Finanziario tra Italia e VAustria, 11 Rivista Dx 
DIRITTO INTERNAZIONALE Privato E ProcessuaLe 478 (1975). 

3 See Seid!-Hohenveldern, Valuation, supra note 5, at 80. 

20 Convention for the Protection of Human Rights and Fundamental Freedoms Nov. 
4, 1950, [1958] BGB1 No. 210 (Austrian), 213 UNTS 221 (1955). | 

11 See Austrian Administrative Court Sept, 27, 1967, Orr. Corr. No. 3654(F), 97 
Ciunet 338 (1970); Sodium Paper Industry Coy v. Federal Distribution Commission, 
48 LL.R. 157 (1975). l 

12 See Austrian Federal Constitution, in 3 A. Peaster, CONSTITUTIONS OF NATIONS, 
Europe 4 (3d ed. 1968). 

18 A decision of the Federal Distribution Commission concerning Hungary was held 
to violate this right. The Commission had based its decision only upon part of the file 
submitted by the claimant, See Austrian Constitutional Court Dec. 5, 1968, Orr. COLL. 
No, 5848, 99 Cruner 645 (1972). 

14 See text at notes 110, 112, & 114 infra. 

16 1 R. Luica & B. Wesron, supra note 1, at 30-31. 
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plemented by mentioning a further inducement to the claimant state. If 
claims are submitted individually, the respondent state will be relatively 
eager to satisfy claims, if it is in its economic interest to remain on good - 
terms with the foreign enterprise affected by the nationalization, for ex- 
ample, in order to obtain spare parts.1¢ The respondent state, however, 
will be much more reluctant to satisfy claims if no such interest is involved. 
Hence; claimant states often prefer a lump sum settlement leaving the lump 
sum concerned to be distributed according to their own notions of equity 
and expediency. Such an exclusive right of distribution by the claimant 
- state is recognized, inter alia, by the Austrian-Romanian Lump Sum 
Treaty," but recent Austrian practice has departed somewhat from this 

The claimant state may use economic pressure to induce the respondent 
state to conclude such an agreement. For example, vesting of certain 
Czechoslovak assets in Austria for this purpose has been held to be justifi- 
able in terms of a legitimate public purpose.?* Also, the blocking of Polish. 
assets in Austria, instead of their being handed over to a curator absentis 
appointed by a Polish Court, was justified as.a reprisal for Poland’s failure 
to compensate Austrians affected by Polish nationalization measures.’ Ob- 
viously, such measures are repealed upon the conclusion of a lump sum 
compensation treaty. They thus have to be included in the evaluation of 
the quid pro quo of the treaty.” The latter, incidentally, may also com- 
prise nonmonetary benefits. Thus, only after the conclusion of.such treaties 
did Austria agree to the request of certain Eastern European states to raise 
the status of their diplomatic missions from legations to that of embassies. 

So far as the financial results obtained by Austria are concerned, explicit 
statements in the memoranda submitted by the Austrian Government with 
the treaties to the Austrian Parliament 2? confirm the view, held by Lillich 
and Weston,?? that these treaties are declaratory of a new rule of customary 
international law: that partial compensation is due in case of nationaliza- 
tion, even where the nationalizing state does not accord any compensation 
to-its own nationals. This view received additional confirmation when, a 
week after the adoption of the Charter of the Economic Rights and Duties 
of States, Czechoslovakia concluded a lump sum compensation agree- 

16 See Bindschedler, La protection de la propriété privée en droit international ‘public, . 
90 Rec. Des Cours (Hague Academy of International Law) 273 (1956-II). This is 
another and less acceptable motive for discrimination in compensation cases than the 
one suggested in 1 R. Litzacu & B. WEstON, supra note 1, ‘at 42. 

17 Austrian-Romanian Agreement of July 3, 1963, Art. 3, [1965] BGBI No. 70 
(Austrian), 588 UNTS 3 (1967), 2 R. LIuiicn & WEsTON, supra note 1, at 268. 
principle. 3 

18 See Austrian Constitutional Court Sept. 27, 1967, OFF. Coun. No, 5365, 97 CLUNET 
340 (1970). 

19 See Austrian Constitutional Court Oct. 15, 1966, Orr. Cot. No. 5378, 97 CLUNET 
356 (1970); Austrian Constituional Court Oct. 15, 1966, Orr. Coin, No. 5382, 97 
Ciuner 356 (1970), 47 LL.R. 412 (1974). 

20 See R. Lusca & B. WESTON, supra note I, at 230. 

21 See Seidl-Hohenveldem, Valuation supra note 5, at 78. 

22 1 R, Lizuice & B. WEsrToN, supra note 1, at 240, 255 & 260. 

28 G.A., Res. 3281, 29 GAOR Supp. 31, at 50, UN Doc. A/9631 (1974), 69 AJIL 484 
(1975). 
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ment ** with Austria which provided for the payment of 1,200 million: 
schillings (roughly U.S. $65.6 million) to Austria. Yet, Article 2(2)(c) 
of the Charter states that compensation for nationalizations would be de- 
termined by the national law of the nationalizing state, and Czechoslovak 
law does not provide for any effective compensation in such cases.”® 

Lillich and Weston are right in pointing out that the abandonment of 
the classical rule of “prompt, adequate, and effective compensation” is 
counterbalanced by the abandonment of the national standard by respond- 
ent states ?° (as evidenced by the above-mentioned Czechoslovak prac- 
tice) and by the progressive elements embodied in many lump sum treaties. 
This is especially true in the field of the recognition of direct and indirect: 
stockholder claims and of creditor claims. Lillich and Weston?" at last 
bring convincing arguments fo refute the views hitherto held by many 
Western authors (including the present one) who refused to recognize the 
law-creating force of these treaties. Until now, these authors had alleged 
that such agreements were analogous to settlements reached by creditors - 
under domestic law in order to avoid driving their debtors inte bankruptcy. 
This analogy would be appropriate only if, under international law, credi- - 
tors could drag their debtors into bankruptcy courts. 

Lillich and Weston weaken their own argument a little by justifying the 
writing-off of certain bondholder claims as a matter of “extra-legal expe- 
diency.” #8’ Austrian practice, however, now furnishes support for their 
argument by an example a contrario. Under the provisions of the Austrian- 


Italian Treaty of June 24, 1925 * and of Italian Royal Decrees of 1939, . . 


Austria could have submitted to arbitration the bulk (roughly 96%) of 
the claims on behalf of Austrian nationals against Italy. Moreover, Italy 
was willing to submit to arbitration ** not only this matter but also all 
other matters now dealt with in the Lump Sum Compensation Treaty.” 
Austria, however, preferred to solve these matters more speedily by the 
conclusion of the treaty. Under it private claimants obtained compensa- 
tion which, according to the Austrian Government,®* was “essentially. 
higher” (“wesentlich héher”) than that obtained pursuant to other lump 
sum agreements. Back-Impallomeni * even adduces circumstantial evidence 
to the effect that, according to the intentions of the contracting parties, 
full compensation may have been furnished for these takings. Of course, 

24 Austrian-Czechoslovakia Lump Sum Agreement of Dec. 19, 1974, [1975] BGB1 
No. 451 (Austrian). 

25 Cf. Seidl-Hohenveldren, Die “Charta” der wirtschaftlichen Rechte und Pflichten 


der Staaten, 21 Recar DER INTERNATIONALEN Wriarscuarr £39 (1975). (An English — 
translation of this article will appéar in vee In Honor or G. BALLADORE- 


PALMIERI. ) 
261 R, Laricu & B. Weston, supra note 1, at 113. 
27 Id. at 249-52, 28 Id. at 121. 


29 Austrian-Italian Treaty of June 24, 1925, [1926] BGB1 No. 177 (Austrian). 
30 See Back Impallomeni, supra note 8, at 478. 

81 See Aus. PARL, Des. (13th Leg. Period), Supp. No. 38, at 23 (1971). 

82 Austrian-Italian Agreement of July 17, 1971, note 7, supra. 

88 See Aus. Panu. DEB., supra note 31, at 23. 

84 See Back Impallomeni, supra note 8, at 483. 
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the validity of this a contrario argument rests on the assumption that the 
arbitrators would have decided the case-on the basis of the full indemnity 
rule. When customary international law changes gradually, judges and 
arbitrators often stick to the old rule. The risk of such `a decision may have 
induced Italy to pay an unusually high amount of compensation. Factors 
other than the possibility of going to arbitration, however, may have con- 
tributed to this result. Especially noteworthy is the fact that the properties 
concerned were taken for defense purposes, and not as part of a full-size 
nationalization scheme, and that compensation was paid in lire, i.e. in the 
currency of the respondent state,’ 

In any case, Lillich and Weston can now point to the statements of the 
Austrian Government mentioned above ** as proof of the fact that lump 
sum treaties are evidence of new customary international law. This view 
was summarily denied by the International Court of Justice in the Bar- 
celona Traction case. While showing more sympathy than do Lillich and 
_ Weston for the Court's hesitation to depart from old rules even when these 

are less appropriate to changing circumstances,® the author of the present 
article has also criticized the Court’s statement in the Barcelona Traction 
case.” 

If we may criticize Lillich. and Weston in turn, they are a bit overly | 
optimistic in regard to the record of compliance with lump sum com- 
pensation treaties.*? Sometimes, noncompliance with a first agreement 
led to the conclusion of a subsequent one.** Moreover, in their effort 
to establish close parallels between customary international law and the 
contents of the various lump sum treaties, they might well have omitted 
their references to the alleged rule that the state which spawns war shall 
be financially responsible to repair the ensuing damage.*” 

We do not propose to- discuss whether this alleged rule is really borne 
out by contemporary practice,** but will.merely make some clarifying re- - 
marks concerning statements by Lillich and Weston to the effect that cer- 
tain provisions of the Austrian lump sum agreements are incompatible with 
what they assume to be Austria’s responsibility for World War II. We 
feel all the more compelled to do so since Lillich and Weston have kindly 
acknowledged our help in procuring Austrian material.** Thus, readers 
coula: assume erroneously that we share their views. in this respect too. 


II. . 
~ LEGAL STATUS or AUSTRIA DURING AND AFTER WorLo War II 


Whatever. policy reasons may havé been the hidden motives for the 
deference shown to Austria, the official view on these matters is embodied 


85 See text at notes 78 to 82 infra. 8 See text at note 21 supra. 

87 Barcelona Traction, Light & Power Co., Ltd. Judgment, [1970] ICJ Rep. 3, 40. 

88 Seidl-Hohenveldern, Der Barcelona Traction Fall, 22 Osrenn. Zerrscunr F. Orr. 
Recur 270-71 (1971). ` 


89 Id. at 296. 
40See 1 R. LILICH & B. WESTON, supra note 1l, at 7 & 244. 
41 See id. at 212, f 42 Id. at 160. 


48 See, e.g., id at 166. . 442 id. at ix, 
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in the Preamble to the Austrian State Treaty of May 15, 1955: 


Whereas on 13th March 1938 Hitlerite Germany annexed Austria by 
force and incorporated its territory into the German Reich, 


Whereas in the Moscow Declaration published on Ist November, 
1943 the Governments of the Union of Soviet Socialist Republics, the 
United Kingdom and the United States of. America declared that they 
regarded the annexation of Austria by Germany on lth March, 1938, 
as null and void and affirmed their wish to see Austria reestablished as 
a free and independent State... . 


Whereas, as a result of the Allied A Austria was liberated from 
the domination of Hitlerite Germany. . 


Whereas the Allied and Associated Powers desire by means of the 
Present Treaty to settle . . . all questions still outstanding in connection 
with the events referred to above, including the annexation of Austria 
by Hitlerite Germany and participation of Austria in the war as an 
integral part of Germany.’ 

Hence, the official Austrian view concerning the status of Austria during 
and after World War II is that it was an occupied and subsequently liber- 
ated country # like Czechoslovakia? Thus, there never was an Axis 
Austria, an Axis government of Austria,“ or a German-Austrian aggres- 
sion.°° The State Treaty did not impose any reparations on Austria. Article 
25 of this treaty, providing for the restitution of goods and the restoration 
of rights obtained by forced transfer during World War II, was declaratory 
of Austrian law~enacted since 1945-46." If such restoration or restitution 
should prove impossible, compensation was to be granted to the same 
extent as to Austrian citizens generally. Likewise, Article 26 of the treaty, 
concerning the reparation of war damage to Allied property, limited itself 
to providing equality of treatment in. this respect with Austrian nationals. 
The relevant provision of the treaty with the Netherlands thus was declara- 
. tory: of existing Austrian law.5? Unlike the 1947 Peace Treaties," the - 
Austrian State Treaty did not impose on Austria any duty to compensate 
Allied nationals for two-thirds of their war damage losses irrespective of 
national war damage legislation.” 


45 Austrian State Treaty of May 15, 1955, [1955] BGBI No. 152 (Austrian), 217 
UNTS 223 (1955). 

48 See I. SEDL-HOHENVELDERN, Aan ere PRIVATE INTERNATIONAL LAW 
10-13 (1963); R. CLUTE, THE INTERNATIONAL LEGAL Status or AUSTRIA 1938-1955, 
at 111 (1962). 

47 See Seidl-Hohenveldern, Das Münchner Abkommen im Licht des Prager Vertrages 
von 1973, in Recur IM Drenstre: Des FRIEDENS, FESTSCHRIFT FÜR EBERHARD MENZEL 
438 (Rauschning ed. 1976). 

48] R. Luxrcu & B. WestON, supra note 1, at 133 & 159. 

49 Id. at 118. 

50 Id. at 162. On the same page, the authors come closer to the official Austrian 
point of view when they refer to the “ coercive nature of Austria’s incorporation into 
Nazi Germany.” 

51 See I. SEDL-HOBENVELDERN, supra note 46, at 86-89; Seidl-Hohenveldern, Austrian 
Restitution Legislation, 2 Am. J. Come. L. 383-89 (1953). 

82 Accord, 1 R. Laazica & B. WESTON, supra note I, at 163. 

63 Td. at 205. 
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. Contrary to what Lillich and Weston believe,** the Austrian-French 
Memorandum of May 10, 1955 5 was officially published. It was a previous 
agreement of July 18, 1949 referred to in this document, which, for reasons 
unknown to this writer, is still treated as confidential. -The 1955 Mem- 
orandum did not provide compensation for Austrian wartime takings, but 
rather for Austria’s inability to restore rights in Austrian oilfields to their 
rightful French owners, in view of the fact that the USSR had relinquished 
these oilfields to Austria under the condition that it would not retrocede 
them to the French owners." The lump sum likewise provided compensa- 
tion for goods forcibly transferred from France which Austria found it 
impossible to return because they had been incorporated into Austrian 
plants. 

In the immediate postwar period, Austrian property had mistakenly been 
taken as German property.’ Therefore, in Article 27(1) of the State 
Treaty, the Allied and Associated Powers declared their intention to return 
Austrian property, rights, and interests as they then existed in their terri- 
tories or the proceeds arising out of the liquidation, disposal, or realization 
of such property. Most Western states had released Austrian property prior 
to the conclusion of the State Treaty either by a bilateral treaty (e.g., the 
United Kingdom)** or by unilateral declaration (e.g., the Netherlands dec- 
laration of August 31, 1951 * referred to in the Austrian-Dutch Lump Sum 
Treaty, the latter dealing only with the cases not yet released in virtue of 
that declaration). 

Lillich and Weston deal at length with the problem of the responsibility 
of respondent states for measures taken by third states in their territory. 
They seem to assume that the main difficulty in this respect was caused 
by actions of the German occupation forces. This is true only in a very 
indirect sense. In reality, the Soviet Army entering East European coun- 
tries claimed as German property any property it found in.German pos- 
session,** and hence belonging to the USSR either as war booty or in’ 
virtue of the reparation clauses of the Potsdam Agreement of August 2, 
1945.°3 In the view of the USSR, this claim had precedence over any 


54 Id, at 330. 

65 2 id. at 113; F. ERMACORA, ÖSTERREICHS STAATSVERTRAG UND NEUTRALITÄT 70-71 
(1957); DOCUMENTATION FRANÇAISE, ARTICLES Er Documents, 0.290 of Dec. 3, 1955; 
Wiener Zeitung, Dec. 2, 1955, at 9, col. 2. 

56 Austrian State Treaty of May 15, 1955, supra note 45, Art. 22, para. 13 in fine. 

57 See Seid!l-Hohenveldern, Valuation, supra note 5, at 76. 

58 Austrian-British Monetary and Property Agreement of June 30, 1952, [1952] BGB1 
No. 193 (Austrian), 138 UNTS 153 (1952). 

59 Aus. PARL. Des. (llth Leg. Period), Supp. No. 292, at 10-12 (1966). 

60 Austrian-Netherlands Treaty of Sept. 30, 19&9, concerning the Settlement of Matters 
Relating to Property Rights, id, at 9, 507 UNTS 111 (1964); 2 R. Luca & B, 
Weston, supra note 1, at 207; 

61 Id. at 122-25, 

62 See I, Sem.-HOHENVELDERN, TuE AUSTRIAN- GERMAN ARBITRAL TRIBUNAL 2 
(1972). 

63 UNITED STATES-GREAT Brrrars—SoviET Union: Report of Triparite Conference 
of Berlin, July 17-August 2, 1945, 39 AJIL Supp. 245-57 (1945). 
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restitution claim by former owners dispossessed of such property by for- 
cible transfer instigated by the German occupation forces. The USSR 
likewise disregarded the fact that many companies having their seat in 
Germany were indirectly owned by Allied or neutral nationals. The East - 
European country concerned, when negotiating a lump sum treaty, tried to 
exclude these Soviet takings by promising compensation only for takings 
effected by its own national authorities. In their treaties with Austria, the 
East European countries succeeded in excluding these damages, and thus 
left the Austrians affected by such measures without remedy. This result 
was held to be compatible with the provisions on equality before the law 
in the Austrian Constitution.*® Some other claimant countries succeeded 
in obtaining compensation for all takings of property in the respondent 
country ® which appears to cover these Soviet takings as well. Some 
justification for such claims may be found in the fact that the USSR 
usually applied these “ex-German” assets as its contribution when it and 
the occupied country constituted “joint ventures” owned 50-50 by the USSR 
‘and the country concerned. Only Finland compensated Austria ex gratia 
for Soviet takings in Finland. 

The Austrian-Polish Agreement? certainly does not- pose as many 
enigmas as Lillich and Weston * believe it does. Poland assumed that any 
transfer of title the Germans made in German-occupied Pclish territory was ` 
illegal. Understandably, Poland did not want to compensate Austrians 
having acquired such titles. The lump sum agreement with Poland pro- 
vided two exceptions to this rule. Poland was ready to recognize as legiti- 
mate the acquisition of such titles by Austrians and hence admit their 
claims when assessing the lump sum due in lieu of the eifective return of 
Austrian property, but only in two types of cases: (1) where the Austrian 
national concerned acquired such property from a German, who himself 
had acquired the property through personal succession or as a result of 
marriage, and (2) where changes in the corporate structure of companies 


64 The U.S. High Commissioner to Austria protested against these claims. See W. 
. STEARMAN, THE SovieT UNION AND THE OCCUPATION or Austria 49 (1961). 

63 Id. at 140. 

68 See Austrian Constitutional Court Nov. 28, 1968, OFF. Corr. No. 5838, 99 CLUNET 
645 (1972) (Hungary); Austrian Constitutional Court Sept. 28, 1967, Expropriation 
of Austrian Property in Romania (Allied Control Commission) Case, Orr. CoLL. No. 
5563, 97 CLuner 338 (1970), 48 LL.R. 175 (1975) (Romania). 

67 See 1 R. Luricu & B. Wesron, supra note 1, at 135 (reference to agreements of 
Switzerland with Romania and Bulgaria). . 

88 See W, STEARMAN, supra note 64, at 26 n.53, 27 n.55, & 53 n.19. 

69 Although they list the agreement, Lillich and Weston are not fully aware of this 
background to the Austrian-Finnish Agreement of February 21, 1£66, concerning the 
Settlement of Certain Financial and Property Questions, [1967] BGB1 No. 110 (Aus- 
trian), 597 UNTS 273 (1967), 2 R., Luca & B. URSON, supra note 1, at 321. For 
their commentary, see 1 id. at 135. 

70. Austrian-Polish Agreement of Oct. 6, 1970, ‘concerning the Settlement of Certain 
Financial Questions, [1974] BGBI No. 74 (Austrian), 2 R. Luca & B. Weston, 
supra note l, at 362. 

71] id. at 125. 
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were ordered by the German occupation authorities without the consent of 
the shareholders. Incidentally, these provisions indicate a contrario that 
shareholder rights established prior to World War II would be covered 
by the agreement.”? 

The Austrian-Italian Agreement"? offers an instance of a mingling of 
state-to-state claims with the claims cf private individuals. As both 
contracting states have a market economy structure, this intermingling 
of claims would have produced undesirable results“ which similar pro- 
visions in lump sum oe between Socialist states ** are less likely 
to entail, Indeed, there, it is only a matter of accounting to determine 
‘whether the state treasury or an individual (i.e. in most cases a state- 
‘owned national enterprise) draws more benefits from the agreement. In 
the case of the Austrian-Italian Agreement, however, the risk signaled by 
Lillich and Weston that the compensation share of individual claimants will 
be reduced if their home state also appears as claimant did not materialize. 
Although the agreement provides for the payment of a single lump sum, the 
respective shares due to the Austrian state and to the private Austrian 
claimants had been kept separate during the negotiations "° and were kept 
separate again in the Austrian Distribution Law 7? concerning this agree- 
ment, 

A further feature of this law merits our attention, Unlike most other 
respondent states, Italy had succeeded in obtaining Austria’s agreement 
to a lump sum expressed in lire, i.e., a weak currency.7* When Italy: 
devalued its currency between the signing of the treaty and the enactment 
of the Distribution Law, the devaluation loss was borne by the Austrian 
Treasury." Thus this Jaw is one of the rare instances in which a Jump sum 
-was, at least to some extent, topped-off by the claimant state.®° 

Austria’s claims on behalf of private Austrian claimants amounted to 
36,525,000 schillings, and Austrian state claims to 35.8 million schillings. 
This was offset by Italian state-to-state counterclaims of 46,325,000 schil- 
lings. Thus, when signing the treaty, Italy had to pay Austria, on balance, 
a sum of 630 million lire, which at that time corresponded to 26 million 
schillings, When the treaty was submitted to the Austrian Parliament in 
September 1972, however, this lire amount was worth only 25 million 
schillings.®+ Yet, in 1974, the Austrian private claimants received the full 
amount of their claims as preadjudicated in schillings.* They thus re- 

72 Thus, the statement made in 1 id. 89, n.278 is too far-reaching. 

73 See note 7 supra. 

74 See 1 R. LIiLLICH & B. WESTON, supra note 1, at 106-10. 

75 Id. at 108. 

76 See Back Impallomeni, supra note 8, at 482-83. 

77 Austrian Distribution Law, [1973] BGB1 No. 636 ( paste): 

78 See Back Impallomeni, supra note 8, at 483. 

79 See Aus. Pant. Drs. (13th Leg. Period), Supp. No. 38, at 27 (1971), and Supp. 
No. 456, at 17 (1972). p 

8 For authorities supporting such measures, see 1 R. Lirica & B. WESTON, supra 
note 1, at 222 n.68. 

81 See Aus. Panu. DEB., (13th Leg. Period), Supp. No. 456, at 17. 

82 See Back Impallomeni, note 8 supra, 
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mained unaffected by this and further devaluations of the lire. The deval- 
uation losses merely reduced the countervalue received by Austria for 
the waiver of state claims of the Austrian state. Even without any devalua- 
tion, Austrian Treasury funds would have had to make up the difference 
between the cash payment by Italy (26 or 25 million schillings respec- 
. tively) and the 36,525,000 schillings required for the settlement of the 
zlaims of the private claimants. 


II. 
QUESTIONS OF DETAIL IN AUSTRIAN PRACTICE 


The all too few published decisions on Austrian practice concerning lump 
sum agreements should not be seen in isolation. Rather, they should be 
>laced in the context of the other case law concerning the economic after- 
nath of World War II on Austrian assets, i.e., the practice -of Austrian 
courts in compensating Austrians for their assets liquidated in Yugoslavia 
pursuant to Article 27(2) of the Austrian State Treaty ® and the binding 
opinions rendered by the Austrian-German Arbitral Tribunal established 
Sy the Austrian-German Property Treaty of June 15, 1957. 

Like most other claimant states, Austria had to accept some of the 
mroads made into the principle of the strict territoriality of the national- 
ization measures of the respondent state, which followed the example of 
_ the Roosevelt-Litvinov Agreement, in paying the claimant state in part 
from assets held by naticnals of the respondent state in the claimant state. 
According to the respondent state’s nationalization law, these assets had 
become its property. Such claims by Hungary caused great difficulties in 
negotiations with Austria. Originally, Hungary claimed ownership to 
rast quantities of movables brought to Austria by retreating German and 
_ Hungarian troops. U.S. occupation authorities in Austria and Austrian 
courts had restored these assets to their rightful owners, often Hungarian 
Jewish refugees then living in the United States. Hungary claimed that 
restitution of these assets to the national economy from which they were 
` taken should have had precedence over restitution to the individual owners 
cf such assets.8* According to the exchange of letters annexed to the 
s.ustrian-Hungarian Agreement, this matter was not affected by the agree- 
ment. As a price for the virtual abandonment of these Hungarian claims, 
é.ustria, in an agreement? concluded on the same day as the main agree- 
ment, had to compensate Hungary, inter alia, for the fact that Austria was 
tnable to recognize Hungary’s claim that the nationalized Hungarian sub- 
sdiary of the multinational Felten & Guilleaume Company should be 


88 See Seidl-Hohenveldern, Valuation, supra note 5, at 72-76. 

84 See I. Serpr.~HOHENVELDERN, note 63 supra. 

85 See 1 R. Luarca & B. WEsron, supra note I, at 153. 

86 See I. VASARHELY, RESTITUTION IN INTERNATIONAL Law 132 (1964). Contra, 
Ssidl-Hohenveldern, Book Review, 92 Cruner 1023 (1965). 

87, Hungarian-Austrian Agreement of Oct. 31, 1964 concerning the Settlement of 
Certain Claims Made by Hungary, [1967] BGBI No. 293 Preteen) 605 UNTS 77 
(1967), 2 R. Leca & B. WESTON, supra note 1, at 306. 
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recognized as shareholder of the Austrian subsidiary of the same Company. 
Well before the conclusion of this agreement, the Austrian Supreme Court 
had rejected the claim of the Hungarian subsidiary as an attempt to give 
extraterritorial enforcement to confiscatory legislation.** 

In a less delicate manner, the problem of stare decisis also arose under 
the Austrian-Dutch Agreement. There, the Austrian shareholders of the 
Dutch AKU Company agreed to accept 70% of the face value of their 
shares as compensation.*® Yet pursuant to Article 12 of the Distribution 
Law (Netherlands), all Austrian shareholders of AKU received .100% of 
the face value of their shares mistakenly seized by the Netherlands as Ger- 
man property,*° 

Case law on the effective date of jationalizatioi measures is limited to 
a single-decision of the Austrian Supreme Court. In a Yugoslav case, the 
Court held that the effective date was the date provided by the Yugoslav 
law for its coming into’ force, and not the date on which the property 
right of Yugoslavia concerning the claimant's real estate was registered 
in the real estate register.* 

Contrary to the practice of at least the Western occupying powers in 
Austria, the Austrian-German Arbitral Tribunal held copyrights to be so 
closely linked to the person of the author, and to presuppose a personal 
bond of confidence between the author and the person authorized to use 
these rights, that copyrights did not constitute “property, rights or in- 
terests” within the meaning of the Austrian State Treaty.” 

Direct shareholder claims are eligible for participation in the distribution 
of the lump sum pursuant, for example, to Article 12 of the Distribution 
Law concerning Bulgaria.** On the other hand, indirect shareholder claims 
would appear to be excluded. The only published case again concerns 
compensation for Austrian property taken by Yugoslavia. An Austrian 
national, the sole shareholder of an Italian corporation the assets of which 
were seized in Yugoslavia. as Italian and not as Austrian property, was 
not compensated for this loss.” 

On the other hand, in its lump sum agreements and in its distribution 
laws, Austria considers any juridical person to be an Austrian national if it . 
had its siège social in Austria on the relevant dates. No proof of effective 


88 On this case and on the relevant case law: of the Austrian Supreme Court, see 
Seidl-Hohenveldern, The Impact of Public International Law on Conflict of Law Rules 
on Corporations, 123 Rec. pes Couns 40 & 46 passim (1968-I). 

89 See Aus. Pan. DeB., supra note 59, at 6; Seidl-Hohenveldern, supra note 5, at 85. 

80 Austrian-Dutch Agreement, [1967] BGBI No. 160 (Austrian). . 

91 Austrian Supreme Court May 13, 1964, 20 Osrrear. JunisTen-Zerrune No. 44, at 67 | 
(1965), 94 Ciuner 926 (1967). See 1 R. Laricn & B. Weston, supra note 1, at 142. 

92 Anstrian-German Arbitral Tribunal, Binding Opinion No. 63 of Jan. 26, 1965, at 
19; I. SEWL-HOHENVELDERN, supra note 63, at 14, 179. But see 1 R. Luucs & B. 
WESTON, supra note 1, at 183. 

93 Distribution Law concerning “Bulgaria, [1964]: BGB1 No. 129 (Austrian); Seidl- 
Hohenveldem, Valuation, supra note 5, at 81. 

84 Judgment of Nov. 9, 1966, 22 Osrenn. JURISTEN-ZEITUNG No. 128, at 149 (1967), . 
95 CLuner 138 (1968). 
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Austrian interest is required.” An analogous attitude was adopted by the 
Atstrian-German Arbitral Tribunal which rejected Austria’s claim, as suc- 


cessor to the reparation claim of an Allied Power, to ownership of an. 


Austrian company, all the shares of which were held by a company having 
its siège social in. Switzerland, and whose shares, in turn, were held by a 
German company.*¢ 

A decision by the Supreme Court? in a Yugoslav case, as well as a 
derision of the Constitutional Court °° in a case concerning the lump sum 
ag-eement with Romania, in principle admitted creditor claims, provided 
thet the creditor could prove that not only the property of his debtor but 
also his claim on the debtor had been nationalized. 

So far as dual nationals are concerned, the U.S. practice of jini 
their claims as eligible appears justifiable. After all, such persons are just 
as much U.S. nationals as any other U.S. claimants.” Yet, the Austrian 


Constitutional Court, taking another line, did not admit the claims of dual . 


naffonals,?°° 

The rules concerning continuity of claims are, in general, epee by 
lump sum agreements and by the distribution laws giving effect to them. 
The exceptional clauses of the German-Italian Lump Sum- Agreement,’ 
noted by Lillich and Weston; are due to the fact that this agreement is 
manly concerned with claims by South Tyroleans, i.e., the members of the 
German-speaking minority in Northern Italy, who were Italian citizens until 
193. Most of them availed themselves of the possibility which was offered 
to them to opt for German citizenship, and, under pressure from both Italy 
anc Germany, emigrated to Germany. After the end of the war, the bulk 


ri 
’ 


of the South Tyroleans reacquired Italian citizenship and returned to ` 


thet original homes.?% 

Claims by heirs were admitted by, the Austtian Constitutional Court 1% 
provided that the predecessor-in-title was an Austrian national.on all other 
relevant dates and that the heir was an Austrian national on the date of 
sigrin g the lump sum agreement concerned. 


25°This Austrian practice has no parallel in the practice of most other states. See 
1 R. Lurra & B. Weston, supra note 1, at 67—77 & 100. 
*¢-Austrian-German Arbitral Tribunal, Binding Opinion No. 1 of Feb. 28, 1961; see 


o L SE&DL-HOHENVELDERN, supra note 63, at 113-17. 


®7 Austrian Supreme Court Jan. 25, 1967, 22 OsTtEnR. JuristeN-ZerrunG No. 300, at 
434 11967), 95 CLuner 136 (1968). 
38 ‘Austrien Constitutional Court June 11, 1968, Orr. Coun. No. ‘8715, 99 CLUNET 
645 11972}. 
88 Accord, 1 R. LuLIcH & B. WESTON, npe note l, at 59. 
10t See text at note 110 infra. 


10- German-Italian Agreement of Oct.:19, 1967 concerning the Settlement of Property, _ 


Ecoromic and Financial Matters Related to the Second World War, [1969] BGB1 II 353, 
2 R. LurLics & B. WESTON, supra note 1, at 352. i 
. WE] id. at. 51 n.33. 

10E See H. MEŒCHSLER, SÜDITROL ALS VÖLKERRECHTS-PROBLEM 148-51, 246-48 
(1962); A. ALcock, Tue History oF THE Soutu TYROL Guertin 47-49, 183-91 
(1973). 

10£ See text at notes 113 & 115 infra. - 
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IV. 


PROBLEMS OF INTERPRETATION OF LuMP SUM AGREEMENTS 
BY AUSTRIAN’ Courts 


The decision of the Constitutional Court concerning claims by dual 
nationals and its decision concerning claims by heirs raise the interesting 
problem of what weight, if any, should be given to the expectations of 
both contracting parties when concluding a lump sum treaty. This problem 
first arose in a case of the interpretation of the Austrian-Romanian Lump 
‘Sum Agreement.” Article 3 of this agreement states that the distribution 
of the funds shall fall “exclusively” within the jurisdiction of the claimant 
state. This statement appears to be in conformity with the views held by 
the International Court of Justice in the Barcelona Traction case,” leaving 
the exercise of diplomatic protection (and presumably also the distribution 
of any compensation received) entirely to the discretion of the claimant 
state. 

Austria derived from its sovereignty the right to reach international 
agreements concerning international delinquencies committed against. its 
citizens, even if such agreements should not provide full compensation.'* 
This right to unilateral determination was somewhat impaired by Article 14 
of the Distribution Law (Romania)?°* which provided that agricultural 
property was to be compensated at a value “recognized by Romania.” The 
Austrian Government Memorandum concerning this law pointed out that 
these words did not mean that a specific loss was to be compensated only 
if it had been recognized by the Romanian authorities. These words were 
said to refer merely to a method of valuation agreed upon by the 
negotiators.” 

The reference to the c common expectations of the negotiators played an 
even more decisive role in the case concerning the claims by dual nationals. 
- The lump sum agreement itself was silent on this point, but the Austrian 
Constitutional Court *° held the clause of the Distribution Law (Romania) 
denying such claims to be compatible with the true meaning of the treaty 
and hence also compatible with the equal rights clause of the Austrian 
Constitution. The Court assumed that the Romanian negotiators had in- 
tended to exclude dual nationals. The Court justified this assumption by 
the fact that, under international law, Romania is not bound-to compensate 
its own nationals, Moreover, under international law, Romania is entitled 
to treat Austrian-Romanian dual nationals as Romanian nationals only 
and to treat their property a as Romanian property. These views, which were 


105 See text at note 17 supra. 

106 See Barcelona Traction, Light and Power Company, Limited, supra note 37, at.44. 

107 See Seid!-Hohenveldren, Valuation, note 5 supra, at 78. 

108 Distribution Law (Romania), [1965] BGBI No. 71 (Austrian). 

109 See Seidl-Hohenveldern, Valuation, supra note 5, at 84-85. 

110 Austrian Constitutional Court Sept.-28, 1967, Expropriation of Austrian Property 
in Romania (Dual Nationality) Case, Orr. Cort. No. 5572, 97 Ciruner 338 (1970), 
48 LL.R. 159 (1975). : 
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presumbly entertained by the Romanian negotiators, were ‘held to be bind- 
ing on Austria since, in concluding the agreement, Austria had assumed 
an obligation under international law to distribute the fiends received to 
those Austrian nationals affected by Romanian measures cor whom these 
_ funds were intended. | : 

' In its most recent decisions in this field, the Austrian Constitutional 
_ Court held that a departure from these intentions embodied in the Dis- 
tribution Law (Poland)* constituted a sufficient reason for declaring 
this Jaw incompatible with the equal rights clause of the Austrian Con- 
_ stitution. | | | . 2 : 

As first interpreted in an interlocutory decision of 18 June 1975: 


[t]he Property Treaty with Poland 1? and the Distribution Law (Po- 
land) disagree on the conditions which a successor in interest to a 
primary claimant shall have to fulfil in order to establish a valid claim: 
Article 1, subparagraph 3, of the Treaty merely requires that the suc- 
cessor in interest be an Austrian citizen on the date of the signature of 
the Treaty (6 October 1970), whereas Article 7, subparagraph 2, of 
the Distribution Law (Poland) in conjunction with sudparagraph 1 of 
this Article establish additional requirements. According to these - 
provisions, the successor in interest must have been an Austrian citizen - 
nct only on 6 October 1970, but also on 27 April 1945 at the time’ of ` 
| ie seizure and at the time he succeeded to the claim of the primary 
claimant. | : , . 


' The Austrian Constitutional Court can see no valid reason which 
would justify the requirement that claims of successors in interest 
should only be eligible if such successors were Austrian citizens on the 
above-mentioned additional test dates. DEAN 


_ There exist no objective reason for recognizing on the one hand in the 
' Property Treaty with Poland the claims of all the successors in interest 
who.at the time of the signing of the Treaty were Austrian citizens and 
to base the calculation of the lump sum on all these zlaims (thereby - 
showing that Atistria felt authorized to speak for these persons and to 
bring claims on their behalf against Poland without regard to the fact 
whether they were Austrian citizens or not before the conclusion of 
the Treaty) while.on the other hand the Distribution Law (Poland) 
excludes some of the successors in interest from satisfying their claims 
out of the lump sum, although these successors in interest were 
Austrian citizens at the time of the conclusion of the Treaty.1" 


In its main decision on October 21, 1975,44 the .Cons<itutional Court 
fully endorsed its findings in the interlocutory decision and concluded: 


It results, therefore, that Article 7 subpara. 2 last cleuse of the Dis- -. 
tribution Law (Poland) insofar violates the equality of treatment ` 
clause of the Constitution which the legislator is bound to comply - 
with. This violation consists in the fact that the claims of successors- 

.in-interest are made dependent on the enjoyment of Austrian nation- 
ality on test dates which do not figure in Article 1 subpara. 3 of the 
Property Treaty with Poland. 

111 [1974] BGBI. No..75 (Austrian). 

112 See text at note 70 supra. 

1133 EUROPÄISCHE GRUNDRECHTE ZEIrscunirt 9 (1976). 

114 See note 113 supra. f 
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As a consequence of this judgment, the Distribution Law (Poland) was 

amended ** to the effect that successors in interest shall be eligible if they 

were Austrian citizens on the day of the signing of a treaty. , 
V. 

CONCLUSIONS 


It may safely be assumed that the Austrian practice described above 
conforms in general with the views held by Lillich and Weston that lump 
sum agreements are declaratory of contemporary customary international 
law. The remarks made above concerning the status of Austria during 
and after World War II may even have dispelled some of the doubts voiced . 
by Lillich and Weston in this respect. Customary international law, alas, 
not being fully uniform, the minor divergencies from the overwhelming 
practice adduced by these authors (e.g., concerning the eligibility of in- 
direct stockholder claims),"* do not contradict this view. 

The most recent decisions of the Austrian Consitutional Court, establish- 
ing, at least as a means of interpretation, a link between the intentions of 
the respondent state as to the use of the lump sum and the actual distribu- 
tion of the latter, bring a new element into the relations between the 
claimant and the respondent states. These decisions tend to limit the 
sovereign discretion of the claimant. state in this respect. At least as a 
means of interpretation, these tendencies ought to be welcome. Of course, 
the respondent state may hold expectations concerning indemnification 
which would sap the very nature of lump sum agreements."® Yet, this 
danger could be parried by drafting the relevant clauses in such a clear 
manner as to render redundant the recourse to this means of interpretation. 
Brought to their logical conclusion, however, the tendencies signaled 
above should lead to the recognition of a direct right of the aggrieved na- 
tional of the claimant state to the compensation (whether obtained by lump 
sum agreement or by individual negomston) received by the claimant state 
from the respondent state.*** 


115 [1976] BGBI. No. 155 (Austrian). 

116 1 R. Linricn & B. Weston, supra note 1, at 260-61. 
117 Td, 91, 102. = 

118 See text at notes 16 and 17 supra. 

119 See Seidl-Hohenveldern, supra note JE, at 305-08. 
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THE PROTOCOL TO THE UNITED NATIONS COVENANT 
ON CIVIL AND POLITICAL RIGHTS AND THE 
INTER-AMERICAN SYSTEM: 

A STUDY OF CO-EXISTING PETITION PROCEDURES 


By M: E. Tardu ` i 


The purpose of this article is to examine the main legal questions that 
arise from the co-existence of two sets of international procedures for 
handling individual petitions: the system established. by the Optional 
Protocol to the UN Covenant on Civil and Political Rights, on the one 
hand, and two regional procedures within the framework of the Organiza 
tion of American States, on the other. | 

Any state party to the 1966 UN Covenant on Civil and Political Rights 
` which ratifies, or accedes to, thé. Optional Protocol to that instrument 
thereby recognizes the competence of an international body called the 
“Human Rights Committee” to examine, under certain conditions, com- 
munications from individuals alleging violations by that state of any of the . 
rights set forth in the Covenant. 

Within the Inter-American system, two procedures jed to be considered: 
the ordinary petition procedure applied by a body of experts, the Inter- 
American Commission on Human Rights, under Article 9 of its Statute, in 
respect of alleged infringements of various provisions of the American 
Declaration on the Rights and Duties of Man of 1948; and the so-called 
“special procedure’ set forth in‘ Article 9 bis of the Statute of the Inter- 
American Commission to deal with violations of the most important rights 
proclaimed by the American Declaration. : 

The co-existence of these procedures may give rise, to situations where 


`> the same complaint or the same matter would be submitted to both organs, 


which might lead to the adoption of conflicting recommendations thereon. 
Such a possibility exists because of the combination of the following — 
circumstances: l 


~—-An Rialnmeise of the oe involved: Many substantive articles of the 
UN Covenant, to be implemented by the Human Rights Committee under 
the Protocol, are very similar to the provisions of the American Declaration 
on the Rights and Duties of Man, so that, in many cases, nonobservance 
of one instrument constitutes in substance a violation of the cther as well; 


` —An overlapping of the states involved: All the states members of the 
OAS, being members of the United Nations, are eligible to ratify the UN 
' Protocol, and six of them (out of a total of thirteen states parties to the 
. ° The author is a member of the UN Secretariat. This article has been written in a. 


personal capacity and the views expressed therein should not be considsred as an ex- 
pression of any official point of view of the UN Secretariat. 
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Protocol), ‘namely, Barbados, Colombia, Costa Rica, Ecuador, Jamaica, 
and Uruguay, have actually done so; and 


—The absence or inadequacy in the instruments concerned, as will be shown 
below, of clauses to prevent the examination of matters already considered 
or under scrutiny by other international bodies and to harmonize the sub- 
stantive conclusions reached by the organs involved. 


- These questions assume a topical character, since all the ‘instruments 
concerned are now operational. The Inter-American Commission on Hu- 
man Rights has been receiving petitions under its revised statute since 
1967, and the UN Covenant and Protocol came into force on March 23, 
1976.1 

The subject matter of this article is but one aspect of the broader prob- 
lem of coordination between competing international instruments, a prob- 
lem which arises both as to substance and as to procedure. The study of 
such questions, especially as regards the co-existence of petition procedures, 
was for long regarded essentially as an academic hobby. Now that many 
international instruments with petition systems have been adopted, one 
finds at last in legal literature some concern for the risk of “anarchie” in 
the world legal order and an occasional appeal for a “remise en ordre... 
des institutions internationales protectrices des droits de Thomme.”? At 
the same time (or even before the scholars were alerted) intergovernmental 


1The UN Convenant received the required 35th ratification on December 23, 1975 
- and came into force, in conformity with its Article 49, three months thereafter, on 
March 23, 1976. The Protocol came into force at the same time, having been ratified, 
as required, by at least ten states parties (actually twelve) to the Covenant. The 
states parties to the Protocol, against which individual communications may be sub- 
mitted to the Human Rights Committee, were,. as of July 1, 1976: Barbados, Canada, 
Colombia, Costa Rica, Denmark, Ecuador, Finland, J amie Madagascar, Mauritius, 
Norway, Sweden, and Uruguay. 

2 R. Cassin, avant-propos to K. Vasax, La COMMISSION INTERAMÉRICAINE DES DROITS 
DE L'HOMME iv, (1968). The legal literature on competing international procedures is 
still rather thin. One may refer in particular to the following studies: F, Capotorti, 
Interférences dans l'ordre juridique interne entre la Convention européenne des droits 
de Vhomme et d'autres accords internationqux, in LES DROITS DE L'HOMME EN DROIT 
INTERNE ET EN DROIT INTERNTIONAL (1968); J. De MEYER, La CONVENTION EUROPÉENNE 
DES DROITS DE L’HOMME ET LE PACTE INTERNATIONAL RELATIF AUX DROITS CIVILS ET 
POLITIQUES (1969); M. A. Eissen, La Convention européenne des droits de MA . 
le pacte des Nations Unies relatif aux droits civils et politiques: Problèmes de ‘ 
existence,” 30 ZEITSCHRIFT FÜR ÅUSLÄNDISCHES ÖFFENTLICHES RECHT UND Vorxen- 
RECHT 237 (1970); H. Golsong, Interférences entre les obligations incombant à un - 
Etat en vertu de la Convention européenne des droits de Vhomme et d'autres accords 
internationaux, COMPTES RENDUS DU COLLOQUE sUR LA PROTECTION INTERNATIONALE 
DES DROITS DE L'HOMME, STRASBOURG, 1960 at 254-59 (1961): Jenks, Co-ordination in 
International Organization: An Introductory Survey, 28 BYIL 33-35 and 76-78 (1952); 
S. Marcus-Helmons, Protection universelle ou régionale des droits de Phomme?” REVUE 
GENERALE BELGE 1 (1968); Pinto, Régionalisme et universalisme dans la protection des 
droits de l'homme, INTERNATIONAL PROTECTION or Human Ricurs, PROCEEDINGS OF 
THE SEVENTH NOBEL SYMPOSIUM 177-93 (1968); Rosertson, (ed.) Human RIGETS IN 
NATIONAL AND INTERNATIONAL Law 193-(1968); M. Tardu, Quelques questions relatives 
à la coexistence des procédures universelles et régionales de plainte individuelle dans 
le domaine des droits de Thomme, 4 Human Ricurs Journat 589 (1971). ; 
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badies became aware of the problem. Concern for procedural coordination 
has thus been expressed, in particular, by the UN International Conference 
‘on Human Rights (Teheran, 1968),? the Inter-American Commission on 
Haman Rights in 1968 and 1969,4 the UN Commission on Human Rights 
in 1970,5 the Committee of Ministers of the Council of Europe from 1970. 
‘to 1975 ĉ and the UN Administrative Committee on Coordination in 1974.” 


I 


THe Procepures INVOLVED 


Inder Article 1 of the UN Protocol, any state party to the Covenant — 
which becomes a party to the Protocol recognizes the competence of an 
international body called the Human Rights Committee to examine “com- 
munications” submitted by individuals who are subject to its “jurisdiction” 
and who claim to be the victims of violations by that state of any of the . 
rignts set forth in the Covenant. The Human Rights Committee consists 
of 18 members, nationals of the states parties to the Covenant, who are to 
be persons of high moral character and recognized competenze in the field 
of human rights, elected in their personal capacity by a meeting of the 
stazes parties from a list of persons nominated by those states. , 

Communications are inadmissible if pas are anonymous, “incompatible. 
with the provisions of the Covenant,” or “an abuse of the right of sub- 
mission of such communications” ( Art. 3 of the Protocol). The Protócol 
does not set forth any time-limit for the receipt and consideration by the 
Committee of individual communications. 

The state concerned must submit written explanations within siz months 
(A-t. 4 of the Protocol). After receipt of the reply from the state con- 
cemed or after the expiry of the six-month period, as the case may be, the 
Committee, under Article 5 (2) of the Protocol, considers the matter in 
clo.ed meetings after ascertaining that: 


(a) the same matter is not being examined under another procedure 
of international eres or settlement; 
b) the individual has exhausted all available domestic remedies. 
This shall not be the rule muerte the application of the remedies is 
stireasonably prolonged, ` 


8 See the draft resolution by Denmark, Italy, and Czechoslovakia, in the annexes ‘to 
the Final Act of the Conference, UN Doc. A/ CONF .32/41. This proposal was not ~ 
voted upon due to lack of time. | 

4 See text of communication by the a Commission i in.UN Doc.. E/CN.4/ 
La AAa, Feb. 26, 1969. 

. 5 3ee' in particular the summary ee of the Commission’s 1064-65th meetings, 

_UN Docs. E/CN.4/SR.1064 and 1065, concerning the question of establishing UN 
regienal organs on human rights. 

6 3ee in particular communications of the Council of Europe in UN Docs. E/CN.4/ 
L.1657/Add.1, Dec. 23, 1970 and E/CN.4/1120, Jan. 24, 1973. 

7 IN Doc. E/5488. 

8 See texts of the Covenant and: Protocol in, Human Ricuts: A COMPILATION OF 
INTERNATIONAL INSTRUMENTS OF THE Unirep Nations, UN Publication Sales No. — 
E.TEXIV.2, (1973), and in 61 AJIL 861 (1967). : 
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‘As will be shown in Section II of this article, this provision, hich is of 
great importance in relation to our subject matter, seems to have merely - 
the effect of obliging the Human Rights Committee to postpone considera- 
tion of matters already submitted to 4 competing international organ until - 
that organ has completed its own proceedings. 

The Committee is then to “forward its views to the State Party con- 
cerned and the individual” (Art. 5, para. 4 of the Protocol). The word 
“views” was deliberately preferred by the UN General Assembly to the 
stronger terms “recommendations” and “suggestions.”® It seems that the 
Human Rights Committee would have discretion as to the substance of its 

“views,” which might include judgments as to the conformity af conduct 
. of 'the state with the Covenant.’ . 

In accordance with ‘Article 6 of the Protocol, the Human Rights Com- 
mittee is to include in its annual report forwarded to the General Assembly 
_ through the Economic and Social Council “a summary. of its activities under 
the present Protocol.” It was generally understood that such reports 
would be published.” | 

Can these reports include specific references to the cases examined? 
The preparatory work of the General Assembly in 1966 reveals a trend, at 
least on first reading, to admit only of “general” reporting by the Human 
Rights Committee, exclusive of any “references to particular countries.” * 
Doubts remain, however, on this point, since various delegates, even after 
the vote on the article on first reading, still maintained that the summaries 
contained in the Committee’s reports “should contain substantive indica- 
tions necessary to make it possible to understand the cases submitted to 
the Committee.” 1? Some authors, consider that the article would “not 
preclude (to say the least) that the Committee include the giving of de- 
tails of cases dealt with.” 14 It seems reasonable to consider, as did several 
delegates at the 1966 session of the General Assembly including some who 
favored a restrictive interpretation, that “the contents of the Committee's 
reports would be left to the discretion of the Committee itself.” 1" This 
question is of decisive importance for the following stages of the procedure: ~ 

® Compare in this regard the initial draft which contained the word “suggestions” 
(UN Doc. A/C.3/L.1402/Rev.2) with the revised text (UN Doc. A/C.3/L.1411/Rev.2), 
and see the summary records of the Third Committee in UN: Docs. A/C.3/SR.1440, 
para. 9, and A/C.3/SR.1441, pata. 40. 

10'In support of this interpretation, see, for bietenee: E. Schwelb, Civil and Political 
Rights: The International Measures of Implementation, 62 AJIL 868 (1968). According 
to the Concise Oxford Dictionary, one of the meanings of the word “view” is “manner 
of considering a subject, opinion.” 

11 See in particular the summary records of the Third Committee in UN Docs. A/C. 3/: 
SR.1440, paras. 8 and 24, and- A/C.3/SR.1441, paras. 13-27 and 39, and proposals in 
UN Docs. A/C.3/L.1441 and Rev.1, 

12 See UN Doc, A/C.3/SR.1435, para. 17. and compare the text as. adopted with 
the initial draft article in A/C.3/L.1402/Rev.2, which contained the words “a sum- 
mary of the Committee’s suggestions.” —__ 

18 See UN Doc. A/C.3/SR.1440, para, 8. 

14 Opinion of Egon Schwelb in InreRNATIONAL PROTECTION or Human Fucus, supra 


note 2, at 290. 
` 18 See UN Doc. A/C.3/SR.1440, para. 16. 
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if the reports of the Hanan Rights Committee may include petis then 


the recommendations that the Economic and Social Council and the Gen- 
eral Assembly would adopt on the basis of the report, in accordance with 
Articles 10, 12, and 62 of the Charter, might themselves refer to particular 
cases and countries. : 

The Inter-American Commission on Human Rights, a subsidiary body of 
the Organization of American States, was established in August 1959 by the 
Fifth Meeting of Consultation of the Foreign Ministers of the OAS to 
promote respect for the American Declaration on the Rights and Duties 
of Man. The Commission acquired a treaty basis through explicit mention 
of the Commission in the 1967 revised Charter of the OAS. -It is: com- 
posed of seven members, nationals of states members of the OAS, of high ` 
:- moral character and recognized competence in the field of human rights, 
who are elected in their personal capacity by the Permanent Council of the 
OAS from lists of candidates proposed by ‘the member states. 

The Commission applies two distinct procedures for handling complaints 
of violations of the American Declaration on the Rights and Duties of Man: 
the so-called “ordinary” procedure and a “special” procedure applicable in 
cases of alleged violations of certain human rights, such as the rights to 
life and to liberty of person, which are considered of the highest importance. 

In accordance with the so-called “ordinary” procedure established by 
Article 9 of the Commission’s Statute and Articles 37 to 52 of its Regula- 
tions," the Inter-American Commission considers complaints by anyone 
regarding violations of human rights directed against ‘any state member of 
the OAS, except if the communications are anonymous or written in offen-. 
sive language, if they are substantially the same as complaints previously 
studied by the Commission, if they are “incompatible with the provisions of ` 
the Statute, the Regulations, or obviously unfounded,” or if they refer to 
“events or situations that bear no relation to a disregard of human rights 
by the Governments against which it is directed” (Art. 39 of the Regula- 
tions). No specific time-limit is imposed, but the communication must 
be sent “within a reasonable period of time” (Art. 40 of the Regulations). 
In contrast to the system of the UN Protocol, the ordinary procedure 
before the Inter-American Commission does not require the completion of 
“other procedures of international investigation or settlemert” which may 
be pending on the same matter. The silence of the Regulations in this . 
regard is related to the fact that, under Article 9(b) of its Statute and ` 
Article 52 of the Regulations, the main legal purpose of the ordinary 
procedure of the Inter-American Commission is still to gather information — 


18 See on this point and on the recent jurisprudence of the Commission in particular, 
T. Buergenthal, The Revised OAS Charter and the Protection of Human Rights, 69. 
AJIL (1975). Professor Buergenthal tends to feel that not only the existence of the 
Commission, but its statute as well, has acquired a ively basis through revision of 
- the OAS Charter. 

17 See the revised texts of the Commission’s statute and regulations in INTER- 
AMERICAN COMMISSION ON HUMAN Ricars, HANDBOOK OF EXISTING RULES PERTAINING 
To Human RIGATS, pApyoudiees II and III, A879), OAS Doc. OEA/SER. nN Doe. 
‘21/Rev.2. 
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as a basis for “general” reports and recommendations concerning develop- 
ments in the field of human rights in various countries, not to formulate 
conclusions as to the merits of specific complaints.*® _If complaints are 
regarded chifly as sources of information, the existence of competing inter- 
national remedies is largely irrelevant. The Commission’s reports con- 
taining such general recommendations are transmitted to the Permanent 
Council and the General Assembly of the OAS. Such reports may be 
published. . l | 

The “special procedure” of the Inter-American Commission, governed 
by Article 9 of its Statute and Articles 53 to 58 of its Regulations, is a 
remarkable empirical creation of the Commission itself, later endorsed by 
higher organs of the OAS.®° While the “ordinary” procedure allows only 
for “general” reports and’ recommendations, the “special” procedure leads, 
after investigation, to the adoption of reports on specific cases and to the 
formulation of specific recommendations addressed to the states concerned 
(Art. 56 of the Regulations). If the government does not, within a 
reasonable time, adopt the measures recommended, the Commission may 
include specific observations in its annual report to the OAS General 
Assembly or the Meeting of Consultation of Ministers of Foreign Affairs 
(Art. 57(1) of the Regulations). If those higher bodies, in turn, do not 
make any “observations” on the Commission’s recommendations, “the Com- 
mission may publish its report” (Art. 57(2). of the Regulations). 

‘Rather illogically, it seems, the regulations which govern the “special” 
procedure, ‘like those which apply in respect of the “ordinary” procedure . 
of the Inter-American Commission, do not contain any coordination clause | 
with respect to competing international procedures. The special procedure 
does, however, set a time-limit of six months after the exhaustion of do- 
mestic remedies for the submission of complaints to the Inter-American 
Commission (Art. 55 of the Regulations). 


I 


Tue ADMISSIBILITY IN INTERNATIONAL LAW oF COMPLAINTS SUBMITTED TO 
BOTH THE UN Human Ricurs COMMITTEE AND THE 
INTER-AMERICAN COMMISSION 


What is relevant in a study of competing international procedures in the 
present state of international integration is not so much whether the in- 


18 In addition to the above-mentioned article by T. Buergenthal, (supra no. 16), see 
A. Schreiber, The Inter-American Commission on Human Rights in the Dominican 
Crisis, 22 INTERNATIONAL ORGANIZATION 508 ‘(1968); and K. Vasax, supra note 2, at 
112. However, the Inter-American Commission has considered itself authorized, under 
its terms of. reference, to publish reports concerning “general” developments in in- 
dividual countries which summarize, without conclusions, complaints, often in rather 
specific terms. The Commission has thus published reports, inter alia, on the Domin- 
ican Republic (1962, 1965, 1966), Haiti (1964, 1967), Cubs (1963, 1967), and . 
Guatemala (1966). See in particular T. Buergenthal, supra note 16, at 831, and K. 
VaSAK, supra 124-38.. i 
_ -19 See Vasax, supra note 2, at 139-55. 
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dividual’s submission could be formally characterized. as a “complaint” 
leading to quasi-judicial conclusions or as a “petition” or “communica- 
ticn” which could only be the basis of “views” or “recommendations,” but 
the moral and legal authority which governments and other members of 
the international community attached to the published reports and con- 
clusions of the organs concerned.” There seems to be no doubt that pro- 
ncuncements by the Human Rights Committee and the UN General As- 
sembly on the one hand and by the OAS organs on the- other, are likely 
to be accorded considerable authority by governments and public opinion. 
Ne provision of the. UN Protocol or the Statute and Regulations of the 
In-er-American Commission precludes admission of the seme complaint 
or of the same matter by both the Human Rights Committee and the 
In-er-American Commission. 

If a complaint is lodged consecutively or E T S with the Inter- 
_American Commission (whether this is done under the “ordinary” or 
“special” procedure of that organ) and with the Human Rights Com- 
mittee, it appears that the Human Rights Committee would postpone 
examination of the matter, but only for as-long as it is under considera- 
ticn by the Inter-American body. After the proceedings before that organ 
are completed, the Human Rights Committee would be free to apply in- 
dependently, and without time-limit, the procedure set forth in the UN » 
Protocol This seems to be the meaning of Article 5, paragraph 2(a) of - 
that instrument, under which examination by the Human Rights Com- 
‘Mittee is postponed if “the same matter” is “being examined under an- 
other procedure of international investigation or settlement.” = A study 
of the travaux préparatoires tends to confirm: this interpretation. | 

The preparatory work in the Third Committee of the UIN General As- 
- sembly in 1966 showed a trend developing towards a stronger assertion of 
the powers. of the Human Rights Committee vis-a-vis competing inter- 
nazional procedures. The principle una via electa was gradually abandoned | 
in favor of the present system of adjournment of proceedings pendente 
lite. An initial draft of the article would have. precluded action by the 
' Hrtman Rights Committee in all cases where any implementation pro- 
cedures set forth in other instruments would have been “invoked.” 2? The 


= Account is taken not only of instances where the same “complaints” or “com- 
munications,” identical as to signatories and form, are submitted to both organs, but, 
moce comprehensively, of all cases where the same “matters” are, in substance; com- 
planed of. This substantive concept has been adopted by most of the instruments 
whch contain coordination clauses, including the UN Protocol. 

mlthouch the legal vocabulary in this field is not very precise, it may be said that 
the term “petition,” strictly speaking, should be confined to procedures which treat the’ 
in®viduaľs submission essentially as information, as was the case, for instance, at the 
Congress of Vienna in 1815 and at the Congress of Berlin in 1898. The word “com- 
plant” evokes a more formal procedure leading to individual pronouncements on each 
cass, whether they are recommendations or judicial decisions. l 

= See in this regard, notably, E.-Schwelb, supra note 14, at-866. 

= See UN Doc. A/C.3/L.1899. This proposal related to draft A-ticle 4A of the 
Co~enant at a stage of the debates where it was still proposed to include an optional 
claase concerning individual petition in: the Covenant itself, 
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proposal was withdrawn, after many delegates had expressed the view that 
the proposal would unjustifiably place the Human Rights Committee in 
a subsidiary position vis-a-vis competing organs and, for all intents and 
purposes, “nullify” the Committee.” Later on in the debates, amendments 
were put forward to provide that the Human Rights Committee would 
not consider complaints from individuals if the same matter had already 
been “submitted” to another procedure -of international investigation or 
settlement.2* This formula was revised: to replace the words “has been 
submitted” by the term “is being examined,” 75 in a text which was finally 
adopted by 54 votes to none with 29 abstentions.2* Furthermore, under 
the final clause of Article 5 of the Protocol, it seems that the Human 
Rights Committee would be authorized to consider a communication, even 
while the matter is “being examined” under a competing international 
procedure, if the Committee feels that the said procedure “is unreasonably 
prolonged.” This appears to be the meaning of an explanatory statement 
by the sponsors: of the proposed Article 5, made in answer to specific 
queries in the Third Committee.?" 

This principle of adjournment pendente lite, s set forth in Article 5 of the 
UN Protocol, might not even be considered applicable in respect of the 
“ordinary” procedure of the Inter-American Commission, since it is de- 
batable whether that system, aimed at general reporting, could be regarded 
as a procedure of “investigation and settlement” of individual complaints. 
It would be left to the Human Rights Committee to rule on this delicate. 
question, among many others. 

What would be the situation if the petitioner, P seizes the 
Inter-American Commission after submitting a complaint to the Human 
Rights Committee? It appears that no written rule would prevent the 
Inter-American body from examining, under its . “ordinary” procedures, 
cases already dealt with by the UN Human Rights Committee—or for 
that matter even complaints pending before the Human Rights Committee. 

The same conclusions should be drawn regarding cases where complaints 
are lodged before the Inter-American Commission under its “special” 
procedure, after being submitted to the UN Human Rights Committee. 
In such cases, the inclination to seize both organs promptly, even before 


- 28 See in particular summary records of the 1432nd and 1433rd meetings of the . 
Third Committee, UN Docs, A/C.3/SR.1432, paras. 16, 18, and 37 and A/C.3/SR.1433, 
para. 2. 

24 See UN De A/C.3/L.1355, para. 2 and A/C.3/L.1402/Rev. 2. This formula 
(“has already been submitted”) was taken from the coordination clause of Article 27 
of the European Convention on Human Rights. 

25 See UN Doc. A/C.3/L.1411/Rev. 2. 

26 See summary record of the 1446th meeting of the Third Committee, UN Doc. 
A/C.3/SR.1446. 

27 See summary records of the 1441st and 1446th meetings of the Third Committee, 
UN Docs. A/C.3/SR.1441, para. 20 and A/C.3/SR.1446, para. 10. In the original 
English version of the Protocol, the sentence “this shall not be the rule where the 
' application of the remedies is unreasonably prolonged” clearly refers to both domestic 

and’ international remedies. This is not the case, however, in the equally authentic 
French version. | ie 
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. completion of the proceedings in the Human Rights Committee, would’ 
be particularly strong, in view of the strict time-limit of six months from 
' the time of the exhaustion of domestic remedies which is imposed by 
Article 55 of the Inter-American Regulations concerning the submission of 
- complaints under the “special” procedure. Indeed, if the petitioner waited - 
until the Human Rights Committee had completed its examination, he 
might well run the risk of foreclosuré before the OAS body, since the 
state concerned could use the whole duration of- the maximum period. 
allowed (also six months) for the sending of. its written reply under 
Article 4(2) of the UN Protocol. 

‘ Are there any norms of general international law, supplementary.to the 
UN Protocol and to the Statute and Regulations.of the Inter-American 
Commission, which would provide an orderly solution of the problem of 
admissibility? A search in that direction would prove disappointing. 

The scope of the principle of judicial procedure una via electa has not 
apparently been extended from the municipal to the international sphere. 
The prohibition of double jeopardy and the rule ne bis in idem, principles 
set forth in Article 14(2) of the Covenant, are widely recognized rules 
Zor the protection of the individual in criminal procedure before municipal 
sourts. Strictly in this context, they might perhaps be said to assume the 
status of customary norms of international human rights law. There is 
20 evidence, however, of any practice to make these norms applicable in 
-he procedural sector of international law. The norm concerning the final 
and unappealable character of res judicata may possibly be regarded as a 
aniversally accepted principle of law, in the sense of Article 38 of the 
statute of the International Court of Justice. There is no indication, how- 
ever, that this norm extends to nonjudicial investigatory procedures set 
i motion by individuals. 

A few ad hoc arrangements between the United Nations and regional 
bodies have been interpreted by some authors as possibly establishing a 
general rule of admissibility based on the principles of the primary com- 
petence of regional institutions. The arrangements: made by the United 
Wations and the Inter-American Commission on Human Rights concerning 
the events of 1965 in the Dominican Republic deserve special. considera- ` 
tion, since they dealt with subject matters close to the questions examined 
-i this article. The Commission was conducting an investigation in loco 
into alleged violations of human rights at the request of the Dominican 
Government. A Personal. Representative of the UN Secretary-General was 
élso present in accordance with Resolution 203 (1965) of the Security 
Council, requesting him ‘in general terms to observe the situation and to 
report to the Council. On June 2, 1965, the Personal Representative of 
tne Secretary-General concluded an oral agreement with the Inter-Amer- 
ican Commission on the basis of which many individual petitions on hu- 
rian rights received by him were transmitted to the Commission for 
examination.’ Some authors tend to feel that general guidelines on ad- 
missibility could be drawn from this oral agreement under which the | 


28 VASAK, supra note 2, at 172. 
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Inter-American Commission was recognized as having ‘the principal re- 
sponsibility for the safeguarding of human rights in the Dominican Re- 
public.?* If this thesis were accepted, its extension to all cases involving 
human rights within the geographical scope of the OAS might appear to 
be valid. It is very doubtful, however, whether the existence of a general 
rule of admissibility may be inferred from these arrangements. It has been 
said, in particular, that the agreement, rather than attempting to establish 
legal norms on the relationship between UN and OAS procedures, stemmed 
from practical considerations of relative technical competence: complaints 
were retransmitted to the Inter-American Commission because that body 
appeared to be the organ best equipped to deal with violations of human 
rights in the circumstance. 

Recent international practice, at least in the field of human rights, shows 
many instances in which allegations concerning substantially the same 
matters were deemed admissible and considered on their merits, succes- 
sively or at the same time, by two or more international organs of in- 
vestigations, For example, similar matters relating to forced labor in the 
Portuguese territories of Africa were examined first by the International. 
Labour Organization (Ghana versus Portugal, case of 1962, under Article 
26. of the Constitution of the International Labour Organization,®**+ and 
fact-finding reports submitted subsequently to the Governing Body )** and 
later, to a certain extent, considered again by the UN Ad Hoc Working 
Group of Experts:on Southern Africa of the UN Commission on Human 
Rights and the UN Economic and Social Council. The same allegations 
of infringement of trade union rights in Rhodesia were investigated by 
the Committee on Freedom of Association of the Governing Body of the 
International Labour Office in 1967 and 1968, and also by the above- 
mentioned UN Ad Hoc Working Group of Experts in 1968. The so-called 
“Greek case” is well known. From 1968 to 1972, a cluster of -basically 
similar complaints was inquired into by the International. Labour Organ- 
ization," the European Commission on Human Rights, and the UN Sub- 


29 Id. 173. 80 Ibid. - 

3145 ILO Orr. BuLL., No. 2, Supp. II (April 1962). 

32 International abour Conference: 50th sess., 1966, Report III (Part IV); id, 54th 
sess., 1970. Report III (Part IV); id., 56th sess., 1971 Report III (Part IV A), ap- 
pendix: Report of the Representative of the Director-General of the ILO on direct 
contacts with the Government of Portugal concerning implementation of ILO Con- 
vention no. 105 on the Abolition of Forced Labour. 

88 ECOSOC Res. 1509 (XLVII), 1599 (L), and 1796 (LIV); See also reports of the 
UN Ad Hoc Working Group of Experts concerning the system of recruitment of African 
workers in Angola and Mozambique in UN Docs. E/4953 and E/5245, especially con- 
clusion (22) of the latter report. 

84 ECOSOC Res. 1412 (LIVI). The Report of the ILO Committee on Freedom of 
Association concerning Rhodesia was brought to the attention of the United Nations in | 
UN Doc. E/4610. 

85 The UN Ad Hoc Working Group of Experts woate to the Council on trade union 
rights in Rhodesia, with some references to the ILO report, in UN Doc. E/4646 (1969). 

38 See Report of the ILO Commission of Inquiry on Freedom of Association in Greece 
in 54 ILO Orr, BuLL., No. 2, Special Supp. (1971), 
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Commission on Prevention of Discrimination and Protection of Minorities 
under ECOSOC Resolution 1503 (XLVIII) concerning gross violations of 
Human Rights.*? Beginning in October 1973, a number of similar petitions 
concerning human rights in Chile were investigated by the Inter-American 
Commission on Human Rights, the International Labour Organization,” 
‘and an Ad Hoc ew of Experts of the UN Commission on Human 
Rights,*° 

If there is any norm of general international aw on this matter it is that 
recourse to an international organ is allowed, in spite of previous decisions 
or parallel examination by other bodies, unless the instruments concerned 
expressly prohibit such action.“ 


TIT 


THE SETTLEMENT UNDER INTERNATIONAL Law or CONFLICTS BETWEEN 
THE SUBSTANTIVE CONCLUSIONS REACHED UNDER THE SYSTEM OF THE 
UN PROTOCOL AND THE INTER-AMERICAN PROCEDURE 


Dual examination of the same, or similar matters, by the Human Rights — 
' Committee and the Inter-American Commission may lead to the adoption 
of conflicting substantive conclusions, Some instances cf clear-cut sub- 
stantive conflict may be found in the history of international investigations. 
Much more numerous are cases of potential conflict, where, for instance, 
one body categorically asserts that certain domestic measures are contrary 
to international law, while the competing. organ expresses qualified or 
ambiguous views, or keeps silent, on this point. The government con- 
cerned might well try to interpret the latter conclusion as meaning that ‘its 
conduct is valid under international law, contrary to the view of the former 


37 See in particular the Report of the 24th session of the UN Commission on Human 
Rights in 44 ECOSOC Supp. No. 4, UN Doc. E/4475, paras, 140-219 (1968 ) and U.S. 
draft resolution in UN Doc. E/CN.4/L.1004 and Rev. 1. 

38 The report of the Inter-American Commission on Chile, dated October 24, 1974, 
was transmitted to the United Nations in UN Doc. E/CN.4/1166/Add.3 and 14. 

89 The situation in Chile regarding trade union rights and the application of various. 
ILO Conventions was investigated in 1974 within the ILO framework by a Commis- 
sion of Inquiry set up under Article 26 of the ILO Constitution and by the ILO Fact- 
Finding and Conciliation Commission on Freedom of Association. Their reports, and 
recommendations thereon by the Governing Body and the General Conference, were 
brought to the attention of the United Nations in UN Docs. E/CN.4/1166/Add.1. 

10 G.A. Res. 3219 (XXIX), Nov. 6, 1974, and Res. 8( XXI) of the UN Commission 
on Human Rights, Feb. 25, 1975 which established an Ad Hoc Group of Experts to 
investigate the situation of human rights in Chile. The Group submitted a Progress — 
Report to the 1975 session of the General’ Assembly (UN Doc. A/10285) and a final 
report to the 1976 session of the Commission on Human Rights (UN Doc. E/ CN 4/ 
1188). 

41 See a similar, though not identical, view in ScHWARZENBERGER, MANUAL OF INTER- 
NATIONAL Law 255 (1967). Some of the Conventions which expressly prohibit the 
consideration of matters already submitted to other international Lodies include the 
European Convention on Human Rights (Art. 27), and the 1969 American Convention 
on Human Rights (Art. 47). Article 44 of the UN Covenant on Civil and Political 
Rights safeguards the possibility of recourse to the procedures of the United Nations 
and its specialized agencies, but does not refer to the regional petition systems. 
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organ. ` Neither the UN Protocol nor the. Statute and Regulations of the 
Inter-American Commission set forth any criteria for the solution of such 
problems. They do not oblige or even invite the organs concerned to at- 
tempt to harmonize their views or to take into account the conclusions 
reached under competing procedures. 

Classical international law, codified to a certain extent in Articles 30(3) 
and (4) and 41 of the Vienna Convention on the Law of Treaties, knows 
only one method for-resolving conflicts between successive treaty norms. 
Unless the states concerned have expressed other intentions, the more ` 
recent norm prevails.*? Such an approach does not appear to be applicable 
to the question under study, because the elements to be reconciled are 
not treaty provisions, but views and recommendations. Even if we made 
the bold assumption that conflicts on this level are inherent in the treaties 
which established or authorize the relevant procedures, namely, the UN 
Protocol and the OAS Charter, this approach would still not solve the 
problem. Taking as criteria the dates of adoption of the successive treaties, 
we note that the UN Protocol and the Revised OAS Charter were adopted 
during the same three-month period (December 16, 1966 and February 27, 
1967, respectively). . It would seem far-fetched to draw from this small 
accidental lapse of time any conclusions as to the intent of states. 

A hierarchical approach, favored by some delegates at the UN General 
Assembly in 1966, would be to consider that the conclusions reached under 
the procedures of the UN Protocol, being part of a universal legal system, 
should ipso jure prevail over those of regional organs.‘ This opinion 
appears to be entirely de lege ferenda. While Article 1 of the OAS Charter 
defines this Organization as “a regional agency” within the United Nations, 
this provision could in no way be interpreted as implying a Tea NONEDID of 
subordination. o 

The opposite view has been expressed, according to which general inter- 
national law would require that the universal organizations concerned 
should give full respect (almost “full faith and credit”) to the conclusions 
of regional organs. The analogy which some authors have attempted to 
draw, in this connection, to Chapter VIII of the UN Charter on “Regional 
Arrangements,” * does not seem to be a valid one, in particular because - 
these Charter provisions apply only in respect to cases which may affect 
international peace and security and no corresponding articles exist in the 
field of human rights. Furthermore, Chapter VIII of the Charter clearly 
safeguards the power of the Security Council to monitor regional action and 
to carry out its own investigations.. 

Debates in the UN Commission on Human Rights concerning the legal 
relationship ‘between universal and regional petition procedures in the field 


42 Some of the issues considered in this article were raised at the 1965 Vienna 
Conference on the Law of Treaties, notably by Professor Louis B. Sohn. See in par- 
ticular Robertson, supra note 2, at 93. 

43 See, for instance, some views expressed during the debates on the Covenant at 
the 1966 session of the General Assembly. UN Doc. A/6546, para, 510. 

- 44 Eissen, supra note 2, at 254, 
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of human rights have been inconclusive.** .At‘its 1968 session, under the ~ 
procedure for handling commurications concerning alleged violations of 

human rights laid down by ECOSOC Resolution 1235(XLII), the UN 
Commission on Human Rights received reports of its Sub-Commission © 
calling for an investigation of complaints against, inter alia, Haiti and 
Greece. These were countries about which similar allegations were being, 
or had already been, examined by. the Inter-American Commission and 
the European Commission on Human Rights, respectively. A draft resolu- 
tion submitted by the United {tates ** would have noted that regional ` 
bodies were seized of such matters and would have requested the Sec- 
retary-General “to keep the Commission informed of the pertinent re- 
port... by the regional organizations.” This proposal was withdrawn. 
The discussions on the Commission, which concentrated on other aspects, 
do not reveal any trend toward acceptance of general rules for the legal 
settlement of the problems considered in this article.*7 

Yet another possible method for settling substantive conflicts between 
international decisions might be mentioned. It would consist of carrying 
out a comparative study of the substance of each conflicting pronounce- 
‘ment, with a view to determining whether either of the two conclusions 
contains statements which may be regarded as conveying obligations under 
international law for the state concerned. The conclusion which, in sub- 
stance, appeared to enunciate clearly binding elements in the most cogent 
manner should previail. This approach would generally agree with the 
views held by some authors, who consider that, in order to determine the 
existence of a legal norm, attention should be paid more to the substance 
of the texts involved and to the attitude of the “target audience” (govern- 
‘ments and` peoples concerned) than to the formal hareran oN of a 
text as binding or not binding.‘ 

Against this approach, one may wal the rejection by the 1945 San 
Francisco Conference of:a proposal to vest the UN General Assembly with 
the authority to adopt binding ru‘es,*® as well as the trend at the General 
_Assembly in 1966 in favor of the nonbinding character of the “views” ex- 
48 See in particular: UN Docs. E/43®, paras. 320-21, E/CN.4/966 and Add. 1, E/ 
CN.4/L.907/Rev. 1, and ST/TAO/HR38,. The Commission dealt with the question 
of establishing regional human rights agencies in its Resolutions 6( XXIII) and 6( XXVI). 

46 UN Doc. E/CN.4/L.1004, para. 3 

47 ECOSOC Supp. No: 4, UN Doc. E,°4475, paras. 151-54 (1968). 

48 Studies of this sentra approach have been made, for instance, in FALK AND. 
MENDLOVITZ, (eds.), 3 THe Srrarecy or WorLD Orpen: THe Unirep Nations 37- 
122 and 227-48 (1966); Falk, “On th2 Quasi-Legislative Competence of the General 
Assembly,” in Tux Stratus or Law Im INTERNATIONAL Socrery 174-85 (1970);-R 
‘Hicciws, THe DEVELOPMENT OF INTERNATIONAL LAW THROUGH THE POLITICAL ORGANS - 
OF THE Unirep Nations 1-10, 120-23 and 126-27 (1963); McDoucaL anp BURKE, 
Tse Pusiic ORDER or THE Oceans (1962); O., Schachter, The Role of International ` 
Law in the United Nations 3 New. Yong Law Forum 26 (1957); B. Sloan, The Binding © 
Force of a “Recommendation” of the General Assembly of the UN, 25 BYIL 1 (1948); — 
L. B. Sokn, The Development cf the Caarter of the United Nations: the Present State, 
in M. Boas THe Present STATE OF -INT=RNATIONAL LAW: ESSAYS FOR THE CENTENARY 


CELEBRATION OF THE INTERNATIONAL Law ASSOCIATION 56-58 (1973). : 
499 UNCIO 316 (1945). 
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_ pressed by the. Human Rights Committés under the UN Piot 80 Sim- 
ilarly, the Inter-American Commission on Human Rights took a conserva- 
‘tive view of its powers at the early stáges of its existence.5! It has never- 
theless been observed by many authors taat the practice of both organiza- 
tions has since these early times tended to move beyond these restrictive 
views." The UN General Assembly during the last ten years has asserted 
its competence to adopt recommendations which purport to apply norms 
of international law to specific situations." The question of the legal effect- 
of resolutions of the OAS Assembly whizh embody rules of international 
law has also been raised.™ l 
According to this approach, the conc_usions reached ices the Inter- 
American procedure and under the Protccol system would be regarded as 
embodying obligations, because they world apply well-established rules of . 
international law—treaty. norms or custom—which are themselves binding. 
An example would be a conclusion that 2ertain acts constitute slave trad- 
ing or genocide. These two practices are condemned in multilateral 
treaties, including the UN Covenant, and they are widely regarded as 
being among -the gravest violations of the customary international law 
on human rights. Even if such conclusions did not formally condemin 
the states concerned or recommend anr specific course of action, they 
could still be viewed, under certain conditions, as implicitly conveying a 
. legal obligation for governments to halt such violations. Even the “views” 
of the Human Rights Committee might be regarded as involving com- 
pulsory elements, inasmuch as these “views” might clearly characterize 
certain facts as violations of international law. In cases where both the UN 
and the OAS recommendations in confict would clearly invoke the ex- 
istence of obligations under international law, the conflict might be resolved 
by determining which one of the two recommendations was based on jus 
cogens. Certain norms of the international law on human rights, such as 


- the prohibition of genocide and slave trading mentioned above, as well 


_ perhaps as self-determination, have been zonsidered as jus cogens by some 
members of the International Law Commission.®® ? 


` 50 UN Docs. A/C.3/SR.1440, para. 9 and A/C.3/SR.1441, para. 40. - 

51 REPORT OF THE INTER-AMERICAN JURIDICAL COMMITTEE TO THE INTER-AMERICAN . 
Council or Junists, Sept. 26, 1949. 

-52 For the United Nations, see, for instance Falk, supra note 48, at 177-78; R. 
Hiccins, supra note 48, at 128; Sohn, supra not2 48, at 55-59. For the OAS, see, for 
instance, Vasak, supra note 2, at 148-50, É 

58 Reference has often been made in this regard, for instance, to General Assembly 
resolutions condemning apartheid and practices of racial discrimination and to some 
resolutions relating to the (then) Portuguese African territories. For example, G.A. Res. 
. 2714 (XXV) Dec. 15, 1970, after endorsing several specific findings of a. UN in- 
- vestigatory committee, requested Portugal to observe the 1949 Geneva Conventions in, 
its colonial wars. See on such matters, in particular, PA supra note 48, at 183, and 
R. Hicems, supra note 48, at 122. 

54 See in particular Buergenthal, supra note 16, at 833; M. BALL, Tur OAS m TRANSI- 
TION TE (1969); C. G. FENWICK, THE ORGANIZATION OF es SraTes 155-57 
(1963 

55 [1966] 2 Y. B. Int. 'L. COMM, 198-99.. 
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The application of such a method could be envisaged only if some basic 
conditions were met. The competing organs should agree es regards the 
findings of essential facts. Other conditions, stressed by most of the au- 
thors who favor this approach, are that, in order to be regarded as legally 
binding to any extent, international conclusions should be expressed re- 
peatedly by the competent organs in texts which are voted unanimously or. 
are the results of consensus.** Yet another prerequisite is that the views, 
-= observations, or recommendations in question should have the minimum 
clarity and specificity necessary to enable the states concerned and the 
international community to relate the norm expressed to a particular situa- ` 
tion. Lastly, various authors consider that, to be regardec. as assuming 
any binding character, recommendations in specific cases should be based 
upon the impartial and thorough investigation of expert bodies.** . 
~ The method of conflict resolution may be affected by Article 103 of the 
UN Charter which provides that, in case of conflicts between the “obliga- 
tions’ of UN members under the Charter and their obligations under any 
. other “international agreements,” the former obligations prevail. Several 
authors share the view that the pledge in Article 56 of the Charter to 
“take . . . action in cooperation with the Organization for the achievement 
` of the Purposes set forth in Article 55” to promote universal respect and 
_ observance of human rights involves minimum legal obligations to give 
UN recommendations “due consideration in good faith” and “to explain 
the reasons” for disregard of such recommendations," as well as a duty 
“to refrain from obstructionist tactics” vis-a-vis UN recommendations.*° 
Possibly, similar minimal obligation might be said to attach implicitly to 
OAS recommendations, although the OAS Charter does not contain pro- 
visions comparable to Article 56 of the UN Charter. 

Could it be maintained, that, in case of substantive conflicts between a 
General Assembly recommendation and an OAS recommendation, the 
former should systematically prevail because the minimum procedural ob- 
ligations attaching to them are, by virtue of Article 103 of tae Charter, of 
a higher legal order than those existing in the OAS system? Such a view 
would not seem to be legally correct. Barring cases of persistent disregard 
of General Assembly recommendations such as the South African apartheid 
policy, these minimum ‘duties deriving from Article 56 of the UN Charter 
are merely those of considering UN recommendations “in good faith” and 
and of “explaining ‘the reasons” for their disregard. The state concerned 
‘could easily fulfill such obligations if it took into account the conflicting 
regional recommendation, carefully assessed its intrinsic legal authority as 
compared to the. legal authority of the General Assembly resolution, and 
explained to the Assembly that it felt unable to heed its call because the 

56 See for instance: R Hiccus, supra note 48, at 5 and 120-21; Louis B. Sohn 
supra note 48, at 56-57, and the authorities cited. 

67 See, for instance, R. Hiccrns, supra note 48, at 121. 

68 Opinion of Judge Lauterpacht - -in the South-West Africa-Voting Procedure Case, 
[1955] ICJ Rer. 118-20. 


59 L, Goopricu, E. Hamano, AND A.’ P. Simons, CHARTER OF THE UNITED NAONN 
COMMENTARY AND DOCUMENTS, 381 (3rd rev. ed. 1969). 
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OAS recommendation appeared to have a more solid foundation in inter- 
national law. Advisory opinions of the ICJ or of some other third party of 
recognized competence in international law might lend particular strength — 
to the state’s explanation. 

Neither the UN Covenant and Protocol nor the OAS instruments would 
prevent the Economic and Social Council and the General Assembly from 
asking, either proprio motu or at the request of the state concerned, the 
International Court of Justice to render an advisory opinion regarding the 
respective degrees of authority, under international law, of conflicting 
views or recommendations of the OAS and UN organs. As an alternative 
or additional method, one might consider, de lege ferenda, a suggestion 
made by UNESCO in 1975 that a new coordination body, composed of 
representatives of the interested organizations of the UN system and of 
regional organizations, be established with the mandate, in particular, “tc 
facilitate the application of investigation procedures .. . regarding viola- 
tions of human rights.” °° 


IV 


SUGGESTIONS FOR COORDINATING THE UN PROTOCOL SYSTEM 
WITH THE OAS PROCEDURE: _ 
CONCLUDING Restanxs ON COMPETING INTERNATIONAL PROCEDURES 


Three principal trends de lege ferenda emerge from the few studies of - 
the questions raised by the co-existence of international petition systems and 
from the debates of international organs concerned with these problems. 

One of these trends, which might be termed the “unification doctrine,” 
is towards preventing all possibilities of dual examination of the same 
matter at the international level. Those committed to this school of 
thought stress most often the exigencies of “the good administration of 
justice” or “good juridical order” (le bon ordre juridique) * at the inter- 
national level. A related argument underlines the need to safeguard 
the feeling of “legal security” among the states and the petitioners 
concerned.® Apparently on the basis of such views, the Committee 
of Ministers of the Council of Europe recommended in 1970 to the 
states parties to the European Convention on Human Rights that they 
should ratify the UN Protocol only with a formal reservation or interpreta- 
tive declaration excluding the competence of. the Human Rights Com- 
mittee from all matters already examined by the European Commission 
on Human Rights.** 

Should these preventive measures at fits stage of admissibility fail and 
substantive conflicts occur, the “unification doctrine” favors automatic 
-methods to ensure a swift and complete resolution of such conflicts. One 
view, reminiscent of doctrines of federal constitutional law, is that the- 


80 UN Doc. A/10235, paras. 120-21. 61 J. De MEYER, supra note 2, at 91. 
- 62M, A, Eissen, supra note 2, at 245. i 

63 Res, 17(70) of the Committee of Ministers.. See text in UN Doc, E/CN.4/1057/' 
Add.1. 


794 - THE AMERICAN JOURNAL: OF INTERNATIONAL LAW [Vol. 70 


recommendations adopted under the UN Protocol system should always 


prevail over regional recommendations, since the former system, by virtue - 


of its universal scope, is to be considered as “the principal one” in the 
international legal order.** The opposite view, which stems from the same 
basic desire to eliminate all cases of dual examination, advocates .that 
prevailing weight be given to the conclusions of regional crgans.** In 
Section III, it was concluded that such claims do not appear to rest on 
‘solid grounds, However, these opinions continue to be strorgly held by 
various authors de lege ferenda. 

The “unification doctrine” rightly points to the dangers which a complete 
lack of coordination between competing procedures would create. How- 
ever, the adherents of this school seem to overlook another fundamental 
_ aspect of the problem—the legitimate procedural interests of the victims of 
human rights violations. A tortured political prisoner, for instance, may not 


be overjoyed by the news that his petiition to international body X was _ 


rejected and that the principle of respect for good juridical world order 
precludes his further recourse to body Y. In. the domestic sphere, the 
principle of dual examination by Courts (double degré de juridiction) is. 
_ considered as important as una via electa. At the international level, this 
“second chance” of petitioners assumes an even greater significance, con- 
sidering that their procedural rights ‘are still far weaker than those of 
plaintiffs before national courts and that the rules of admissibility applied 
by international ‘bodies, which more stringent than those of many domestic 
tribunals, often lead to the rejection of complaints on nonsubstantive 
grounds. 

This need for dual examination in the legitimate interest of the in- 
dividual petitioners is the basic argument invoked by, the advocates of a 
school of thought, at the extreme opposite of the “unification doctrine,” 
which we might call the “doctrine of procedural laissez-faire.” For in- 
stance, some delegates at the Third Committee in 1966, during the debates 
on the cocrdination of the UN Protocol system with parallel international 
procedures, considered that “the availability of two recourse procedures 
could only strengthen the protection.of human rights” and that “it is the 
end which matters, not thé means: the more numerous the procedures,’ 
the better it will be” for the protection of human rights.** This empirical 


64 See UN Doc. A/6546, para. 510, and Vasak, oral statement at the 1968 Buenos 


Aires Annual Conference of the International Law Association, in PROCEEDINGS OF THE | 


CONFERENCE, 409 (1969). Mr. Vasak mentioned such a view, without necessarily 
subscribing to it. 
65 See for instance Eissen, supra note 2, at 245; Tex UN anp Human Ricurts, 18TH 


REPORT OF THE COMMISSION TO STUDY THE ORGANIZATION OF PEACE, 27, and 177 - 


(1968); anc opinion of Scheuner in INTERNATIONAL PROTECTION OF HuMaN RicuHrs, 
supra note 2, at 295, 

Such views were expressed, along with many others, during the debates at the UN 
Commission on Human Rights on the question of establishing regional organs on human . 
rights. See UN Docs. E/4816 paras. 109-24, E/CN.4/966 and Add. 1, and E/CN. oe 
and Add. 1 and 2. 

s86 UN Dor. A/C.3/SR.1432, para. 38. See also J. De Meyer, supra note 2, at 91, 
The author mentions this view, without necessarily endorsing it.. 


i 


1976]. ` THE PROTOCOL TO THE UNITED NATIONS COVENANT 795 


view no doubt enhances the position of the individual. The shortcomings 

of this doctrine appear to be its apparent Jack of perception of the need 
for a minimum of juridical order at the international level and for reason- 
able safeguards against abusive and repetitive complaints. It therefore 
appears essential to strike the proper balance between rigidity and ex- 
cessive freedom, between the exigencies of the world legal order and the 
call for equity on behalf of victims of human rights violations. This con- 
cern for an equitable middle of the way solution was reflected in views 
expressed in the. Third Committee in 1966 that a further petition before an 
international organ should in principle be accepted provided that com- - 
plaints on the same matter had previously been-rejected by other bodies, 

either at the stage of admissibility or on its merits." The rationale of this 
suggestion is reminiscent of the writ of habeas corpus in England, under 
which the applicant may approach successively, at any time of day and 
night, all judges of the High Court, but may not lodge any further appeal 
once he has obtained relief. This suggestion made de lege ferenda at the 
1966 General Assembly might lead tc the following procedure: 


A. Admissibility 


(1) A further petition should be aeae by either organ (the Human 
Rights Committee or the Inter-American Commission), if, on an earlier 
submission, it has been totally rejected, either at the stage of admissibility 
or on its merits, by the other body. Such a petition may be declared in- 
admissible on any of the grounds listed in Articles 3 and 5 of the UN 
Protocol and Articles 39, 54, and 55 of the Regulations of the Inter- 
American Commission, provided that previous submission to the competing 
organ is not regarded per se as a ground for applying such rules of ad- 
missibility.  - 

(2) A further complaint ouid be barred if, on a previous submission, 
all the petitioners requests have been granted. Such a further complaint 
could be barred easily by the Human Rights Committee under Article 3 
of the UN Protocol, which provides for the inadmissibility of petitions 
. “which [the Committee] considers to be an abuse of the right of submission 
of such communications.” The same result might probably be achieved by 
the Inter-American Commission under Article 39(c) of the Regulations 
according to which “obviously unfounded” communications are inadmis- 
sible. The organ seized might, exceptionally, accept petitions which have 
been entirely successful before the competing body when the complaint 
submits newly discovered facts which seem, prima facie, to warrant a new 
examination of the case. : 
- (8) Further petitions may be deemed admissible, at the discretion of the 
organ seized, if partial satisfaction has earlier been granted to the plaintiff 
by the other body.: “Partial satisfaction” should be understood to mean 


67 UN Doc. A/C.3/SR.1432, para. ‘21. 
- 88 Cox v. Hakes (1890), 15 App. Cases 506, akd Eleko v. Governor-General of 
Nigeria (1928) App. Cases 459. See Sir Oscar Dawson, The Writ of Habeas Corpus, 
UN Y.B. on Human Ricurs, 233 (1949). 


were accepted, the number of cases subject to a dual examination on the 


t 
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that some, but not all, of the requests expressly made by ‘the petitioner 
were granted. A prima facie examination would be carried out. by the 
organ seized to assess the significance of the satisfaction granted and to 
determine whether the petitioner still appears to be in serious need of relief. 

(4) Consultations between the two organs would be held, at the option 


of either body, either in writing or-orally, in order to facilitate the prima ` 


facie examination under (3) above. Nothing in the relevant texts would 


preclude such exchange of views at the stage of deciding on admissibility. 


B. Dual Examination of the Merits of Complaints 
(5) If the above tentative suggestion on the nia ‘of admissibility 


merits might not be very large, as compared to the situation which could 


_ exist in the absence of any regulation. 


+ 


The view has been emphasized by some authors ® and, on various oc- 
casions, at United Nations meetings,’ that close consultations between 
competing investigatory bodies, as appropriate, would be of che greatest 
importance at the stage of the substantive examination of complaints sub- 


mitted to both organs. At one of the 1975 sessions of the UN Administra- 


tive Committee on Co-ordination—a body composed of the executive 
heads of all organizations of the UN system which advises the UN Eco- 
nomic, and Social Council—the hope was expressed by the representatives 
of some UN specialized agencies that the Human Rights Committee would 
consult their organizations on matters dealt with in the UN: Covenant 
which fall within the scope of their competence and that the Human 
Rights Committee might consider it advisable to invite representatives of 
the specialized agencies, as appropriate, to attend its meetings devoted 
to the consideration of such matters." In support of such views, which 


appear to be equally applicable to regional organizations, it was said that | 


substantive consultation between competing organs would be the best way 
of avoiding duplication of work and harmonizing recommendations. At the 


as to amount to actual participation of the competing body in the elabora- 
tion: and adoption of conclusions. The states parties, as well as the peti- 
tioners, might then claim that such practices, by altering the composition 
of the fact-finding body, would illegally distort the meaning of the instru- 


ments originally agreed upon. 


69 See for instance Jenks, Human Rights, Social Justice, and Peace in INTERNATIONAL 
Protection oF Human Ricuts supra note 2, 254-55 (1968); Vasax, supra note 2, 
at 172-73. 

70 See the debates of the Commission on Human Rights on the question of establish- 
ing regional’ organs on human rights, UN Docs. E/4816, paras. 109-24, E/ON.4/966 
and Add, 1, E/CN.4/975 and Add, 1, at 2, and Commission Resolutions 6{ XXII) and 
6(XXVI). See also G.A. Res. 3151 D( XXVIII), Dec. 14, 1973, asking the Assembly’s 
Special Committee Against Apartheid to intensify its cooperation with other inter- 
national bodies dealing with this matter, especially as regards the investigation of 
complaints. 

t1 UN Doc. E/5488, para. 204. 


- same time, caution was expressed lest such consultations be carried so far -— 
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In recognition of the need for proper consultation a few recent conven- 
tions in the field of human rights have set forth procedures for mandatory 
exchange of suggestions and recommendations between international organs 
with overlapping fields of competence, For instance, the European Social 
Charter, adopted by the Council of Europe, provides for important ad- 
visory functions to be carried out by the International Labour Office in the 
procedure for examination of periodic reports from the states parties. 
Article 15 of the UN Convention on the Elimination of all Forms of Racial 
. Discrimination (1965) states that the Committee of Experts set up under 
that instrument shall receive copies of petitions on racial discrimination 
in colonial territories which are addressed to various UN bodies dealing 
with decolonization and that it shall submit opinions and recommenda- 
tions thereon to those bodies, 

Arrangements for such consultation have been developed by some bodies 
even when the relevant conventions did not expressly foresee such pro- 
cedures. For example, although the European Convention on Human 
Rights does not deal expressly with such matters, both the European 
Commission òn Human Rights and the European Court have left open in 
their Rules of Procedure the possibility of exchange of information and 
views with other bodies. Such consultations have indeed been carried 
out on some occasions by the European Commission. For instance in the 
Iversen case, where the plaintiff alleged forced labor in, Norway the Com- 
mission requested the International Labour Office for information regarding 
the application of the 1930 ILO Convention on Forced Labour.’? Co- 
ordination between fact-finding bodies has in a few. instances been pre- - 
scribed by resolutions or even by less formal arrangements outside the 
. framework of treaties. For instance, resolutions of the UN Economic and 
Social Council, notably Resolutions 1412(XLVI), June 6, 1969, and 1509 
(XLVIII), May 28, 1970 which asked an Ad Hoc Experts’ group of the 
Commission on Human Rights to investigate complaints of violation of trade 
union rights and of forced labor in Angola and Mozambique, Na- 
mibia, and Rhodesia,. also requested the Group to work “in co-operation 
' with the ILO... taking due account of the latter’s primary responsibility 

‘in the matter.” This close cooperation took the form of an exchange of 
documents and of oral consultations by representatives of the ILO and 
the Experts’ group. As mentioned earlier in this article, during the crisis 
in the Dominican Republic in 1965, Personal Representative of the UN 
Secretary-General, sent to that country under Resolution 203 (1965) of the 
Security Council, and the Inter-American Commission made oral arrange- 
ments for cooperation. In particular, the Commission agreed to be ac- 
companied by members of the UN mission, on some of its investigatory 
trips, and it allowed them to attend sever ral of its meetings devoted to 
_ the examination of cases.’ 

Could consultation practices analogous to dive carried out by the bodies 
mentioned above be legally instituted under the OAS and the UN Protocol 
systems? There seems to be no bar to such practices in the letter of the 


12 W, Jenks, supra note 69, at 254. 18 VASAK, supra note 2, at 173. 
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Statute and Regulations ‘of the Inter-American Commission, which has al- 
ready asserted its right to consult with other organs, for. instance in con- 
nection with the Dominican Republic case in 1965. : 

The UN Protocol cites as.the sources of information and evidence of the ` 
Human Rights Committee the initial written communication (Art. 2) as 
well as “all [further] written information made available to it by the in- » 
dividual and by the State Party concerned” (Art. 5(1),/. Some jurists, on 
the basis of the debates in. the Third Committee in 1966, tend to take a 
rather restrictive view and to consider that it is “open to doubt” whether, 
under Article 5(1), the Human Rights Committee “could provide in [its 
Rules of Procedures] for hearings.” "+ If this interpretation were correct, 
it would preclude oral exchanges, of views by the Committee with rep- 
= resentatives of other bodies. Furthermore, the question arises whether Ar- © 
ticle 5(1) of the UN Protocol might not be regarded as preventing the Com- 
mittee from communicating in any form, even in writing, with other inter- 
national fact-finding bodies. According to a strict constructionist approach, 
the only stage. of the proceedings when the Inter-American Commission 
on Human Rights would have the opportunity of commenting on the ac- 
tivities of the Human Rights Committee would be long after the examina- 
tion of cases by that organ, when the Committee’s report is published. 
Could the Human. Rights Committee request the petitioner and the state 
concerned to transmit written information, emanating from the other organ, 
on the previous disposition of specific cases by that organ? It is very 
doubtful whether the Inter-American Commission would be willing to 
disclose to the individual and the government concerned confidential data 
on its deliberations. A more liberal interpretation of Article 5(1) of the 
Protocol would be that the Humen Rights Committee, master of its own 
procedure unless the UN Protocol gives it express directives or prohibitions, 
would be free to consult directly, at least in writing, with the Inter- 
American Commission. 

(6) In what would probably be very few cases where, despite the con- 
sultations suggested under (5) above, the respective conclusions of the 
Human Rights Committee and the Inter-American Commission would 
still show conflicting elements, these residual conflicts might possibly be 
resolved by a comparative evaluation of the binding elements af each con- 
clusion, described in Section III of this article. 


& = 2 g = 


We have attempted to show that these complex problems of co-existence 
could probably be solved, to a large extent, through judicious practice by 
the organs concerned, based upon a full awareness of the need for co- 
_ ordination in the procedural sector of international human rights law. No 
formal amendment of the texts involved would appear necessary. 

It is nevertheless true that many of these difficulties and uncertainties 
could have been avoided if more attention had been paid to the require- 


T4 E. Schwelb, Civil and Political Rights, The International Measures of Implementa- 
tion, 62 AJIL 867 119091; | 
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ments of procedural coordination during the elaboration and adoption of 
the relevant instruments. So far, little cr no consultations have been held 
during the preparation of these instruments between the international agen- 
cies concerned. One partial exception was the drafting of the American 
Convention on Human Rights at the special OAS Conference of San José de 
. Costa Rica (1969), where eminent personalities familiar with the com- 
peting procedures of the UN Covenant and the European Convention on 
- Human Rights participated in the debates as observers.” As a result, the 
Pact of San José does contain an elaborate, although not quite satisfactory, 
coordination clause. Similarly, except in a few cases such as the UN 
system for handling complaints of “gross violation of human rights” under — 
ECOSOC Resolution 1503(XLVIII),”* recent investigation procedures 
established outside the framework of treaties do not seem to have been 
adopted after consultations with competing organs; and the relevant texts 
do not include any clause on coordination,” . 
These difficulties stem partly from the embarrassment of international 
legislative bodies having to work within an unfamiliar legal framework. 
Used to the classical doctrine of the state as the sole subject of inter- 
national Jaw acting in accordance with treaty contracts, they are suddenly 
faced with the emergence of the individual as a procedural actor under 
treaty laws. Only now do we begin to realize the irrelevance, in this. new 
framework, of traditional concepts of ‘international law, notably the con- 
cept of state responsibility in certain of its aspects. While the international 
responsibility. of states under customary law and several conventions may 
be involved if they violate the rule of res judicata, no such principle binds 
_ the individual petitioner. Perhaps as a. paradoxical consequence of the 
view that the individual is a mere subject, or at the most a beneficiary, of 
international law and.cannot therefore be internationally responsible, he 
_ appears now to be sometimes more free than the state in his procedural 
moves before international bodies. 


75 These observers were Mr. René Cassin, one of the main framers of the Covenant, 
and Mr. Robertson of the Council of Europe. See OAS Docs. OEA/SER.K/XVI/L]I, 
-Doc. 46, and Doc. 47/Corr. 1. 

76 ECOSOC Resolution 1503(XLVII), May 27, 1970 provides that the UN Com- 
mission on Human Rights may at an advanced stage of procedure set up an ad hoc 
committee of enquiry. on condition inter alia that the situation should “not relate to a 
matter which is being dealt with under other procedures prescribed in the constituent 
instruments of, or conventions adopted by, the United Nations and the specialized 
agencies, or in regional conventions, or which the State concerned wishes to’ submit to 
other procedures in accordance with general or special international agreements to 
which it is a party.” At earlier stages of consideration by a working group of the 
Subcommission itself and by the Commission, no such requirement is imposed. 

17 For instance, no coordination clause was included in the Rules of Procedure of 
the 1969 ILO Commission of Inquiry concerning Trade Union Rights.in Greece, 54 
ILO Orr. Burt., No. 2, SPECIAL Supp. paras 47-57 (1971). The “Model Rules of 
Procedures for UN Bodies Dealing with Violations of Human Rights” (UN Doc. E/ 

~- CN.4/1134), prepared by a working group of the Human Rights Commission in 1974, 
which the Economic .and Social Council brought to the attention of all UN bodies 
competent in matters of human rights, do not contain any provision for coordination, 


~ 
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This remark should in no way serve as a pretext for suggesting undue 
restrictions on the rights of petitioners. In order to settle the problem of 
competing procedures, it is important to formulate soon general rules for 
‘ensuring an equitable balance between the legitimate interests of the in- 
' dividual petitioner and the necessity of a minimum of juridical order in 
the application of those procedures. Such an achievement would be the 
best protection of the victims of human rights violations against those who 
tend to advocate the termination of complaints procedures on the ground 
that such procedures are inherently abusive. | 

` There is need for a systematic and thorough review of all problems of 
competing international procedures by specialists, perhaps on a periodic 
basis. Such a review might well be entrusted to a research panel of 
scholars, legal advisers of foreign ministries, diplomats, competent secre- 
tariat members of international organizations, and representatives of some 
nongovernmental organizations, which might be convened, for instance, by 
the International Law Association or the American Society o? International 
Law. The experience of some comparable panels of the American Society 
of International Law, known personally to the author, has been very 
positive, and one of their features, the exchange of views between theo- 
reticians and practicioners, particularly fruitful. The attention of inter- 
national organizations would be drawn to the published reports of such 
panels. Furthermore, representatives of the panels might perhaps be 
allowed to explain their views orally at conferences charged with the 
preparation of treaties embodying petition systems, for instance under 
existing arrangements for consultation with NGO’s. Such an endeavour, 
. as well as increased interagency participation in the drafting of implemen- 
tation clauses (as was done at San José in 1969), should contribute to 
the settlement of some of the most complex problems of modern inter- 
national law and to the strengthening of the international petition system. 


EDITORIAL COMMENTS 
AFRICAN IMPERIALISM . 


Some international cases are hard. The facts are controverted, the norms 
uncertain, hence determining the lawfulness of unilateral actions is difficult. 
In the Western Sahara + case, facts and law are ne and condemnation of 
unlawful action must not be evaded. 

For years, the Kingdom of Morocco neither likae nor indicated any 
aspirations for the Spanish Sahara.> Indeed, from 1966, Morocco joined - 
in resolutions for Saharan independence.? But. phosphate deposits and the 
potential strategic value of the Sahara apparently caused revisions of the 
Moroccan position. The announcement by Spain in 1974 that it would con- 
duct a referendum under UN auspices and supervision in 1975 moved Mo- 
rocco to seek to have the International Court adjudicate an issue essentially 
within the competence of the Saharan people;? neighboring Mauritania’s 
appetite was whetted, and it too joined the scramble. The: Court, to its 
credit, affirmed the primacy of the principle of self-determination in the 
case. -The shabby diplomacy of threats and secret deals which followed 
the decision discredits all who participated in it. Despite a series of resolu- 
tions by the UN General Assembly and the opinion of the International 
Court, the Kingdom of Morocco, in flagrant violations of law, has entered 
Western Sahara, annexed part of the territory into Metropolitan Morocco, 
the other part going to its accomplice, Mauritania, and conducted a mock 
referendum. 

The implications of this :case for minimum order in Africa and for the 
continued vitality of the principle of self-determination in general are 
grave. Decolonization is a mockery if a non-self-governing territory passes 
from the hands of one alien Metropolitan to another, with the transaction 
conducted by secret agreement of elites and not by the free expression 
of the people. Self-determination is frustrated if the transfer of territory 
does not include a plebiscite or some other form of popular consultation. 
The effectiveness of the International Court and of the General Assembly 
in matters of human rights and non-self-governing territories is undercut, if 
authoritative’ decisions of fact and policy are rudely ignored. It is sad to 


1 Advisory Opinion on Western Sahara, [1965] ICJ Rer. 12. Full text also in 14 ILM 
1355 (1975); excerpted 70 AJIL 366 (1976). For a further account of the case, 
see T, Franck, The Stealing of the Sehara, supra p. 694. | 

2 For a concise review of the political history of the dispute, see the separate opinion 
of Judge De Castro, Western Sahara [1975] ICJ Rer. 127 et seq. 

3 Originally King Hassan invited Spain ‘to join in contentious jurisdiction. When 
he was rebuffed, Morocco pressed the General Assembly to request an advisory opinion. 
See G.A. Res. 3292, 29 GAOR, Supp. 31, at 103-4, UN Doc. A/9681 (1974). 

4[1975] ICJ Rep, 31-33. 

5 For details, see Le Monde, Feb. 27, 1976, at 4, cols. 1-3; id. Feb. 28, 1976, at 2, 
cols, 2—4; id. Feb, 29, 1976, at 1, col. 1; ‘Washington Post, Feb. 2, 1976, at A.10, col. 5. 
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note that two “Third World” and “new” states here openly violate prin- 
ciples to which the Third World, in substantial part, owes its existence. 

In the most immediate sense, Moroccan and Mauritanian behavior in the 
Western Sahara case threatens to ignite fammable irredentist situations 
existing throughout Africa. Political borders on the continent do not cor- 
respond to the distribution of tribal, ethnic, and linguistic communities. 
Virtually every African state has, in the language of the General Assembly 
and the International Court, “legal ties” of some sort with people and 
events in neighboring countries. Any doctrine that authorizes the con- 
solidation of inchoate “legal ties” into territorial sovereignty will prove, at 
the least, mischievous and at the most, calamitous for regional order. 
The actions in Western Sahara thus violate not only the rights of the in- 
habitants of the territory, but also the hopes for minimum order for all 
Africans. 

The reluctance of the Organization of Alica Unity to take a forthright 
position on the case is understandable, but it is wrong. The perniciousness 
of this case will go far beyond the sands of the Sahara. 


W. MICHAEL REISMAN 


. FOREIGN POLICY AND FIDELITY TO LAW: THE ANATOMY 
OF A TREATY VIOLATION 


On April 13 President Ford signed a bill unilaterally to extend the 
fisheries jurisdiction of the United States from the present 12-mile limit to 
200 miles onto the high seas (and even thousands of miles at sea with - 
regard to salmon) effective March 1, 1977.4 Barring a sudden break- 

through in the law of the sea negotiations, as of March 1, 1977 the Coast 
' Guard may begin arresting vessels on the high seas pursuant to this act in . 
violation of the treaty obligations of the United States. This action again 
exposes the inadequacy of the present foreign policy process for taking an 
international legal perspective into account.? It may also prove the greatest 
mistake in the history of U.S. oceans policy. 

During the past decade fishing pressure on stocks off the U.S. coasts has 
increased dramatically, largely as a result of an increase in foreign fleets 
using newer technologies. The result has been that some stocks such as 
haddock were largely fished out and many: others were severely depleted. 
These problems off our coast mirror a worldwide crisis in fishery manage- 
ment with existing international law not providing jurisdiction coextensive 
with the range of the stocks. The resulting “common pool problem” 
actually created a disincentive to conserve similar to early experiences with . 
depletion of oil reserves in the East Texas oil fields. Thus the culprit itself 
was to a significant extent an outmoded legal structure. The plethora of 


1See the “Statement of the President Upon Signing the 200-Mile Fishing Legisla- 
tion,” April 13, 1976. 12 WEEKLY COMPILATION OF PRESIDENTIAL Documents 644 
(1976), full text in Contemporary Practice section, infra p. 820. 

2 See, e.g, Moore, Law and National Security, 51 For. Arr. 408 (1973); Falk, Law, 
Lawyers, and the Conduct of American Foreign Relations, 78 Yatx L.J. 919 (1969). 
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fisheries bilaterals and limited multilaterals.that sprang up. to plug the 
disintegration of this legal structure only moderately stemmed the flow. 
By the early 1970s these defects in fisheries jurisdiction were well under- 
stood. The remedy was to seek a new law of the sea which would recog- 
' nize fisheries jurisdiction coextensive with the range of the principal types 
of species. That is, an extension of coastal limits for coastal species (200 
miles includes about 95% of coastal species), host state control over 
anadromous species (such as salmon) throughout their range on the high 
seas, and a network of regional international agreements for highly migra- 
tory species-(such as tuna). By the end of the 1975 Geneva session of 
the Law of the Sea Conference it seemed likely that such a structure would 
„be adopted as part of a.comprehensive treaty, though the details of the 200- 
mile economic zone and provisions for highly migratory species were yet 
to be agreed.? ? 
Prior to'the Geneva session of the Conference the Senate had over- 
‘whelmingly passed a bill unilaterally to extend U.S. fishing jurisdiction from 
the present 12-mile fishery contiguous zone to 200 miles.. In doing so it 
was understood by the Senate that it was too late for House action that ses- 
sion.* Passage was widely regarded as a signal to Executive branch policy- 
makers that unless something was done quickly to ease the foreign fishing 
pressure Congress would act. | 
_ Executive branch interim fisheries policy had focussed on negotiating 
yearly bilateral agreements (with the Soviets, Japanese, Koreans, and 
others) and limited multilateral agreements (within the International Com- 
mission for Northwest Atlantic Fisheries, the International North Pacific 
Fisheries Commission, and other commissions) to alleviate the pressure 
until a comprehensive law of the sea treaty could be concluded.. A separate | 
fisheries office in the Department of State did little else but negotiate these . 
. agreements. This policy, though moderately successful, particularly after 
the serious push developed for passage of the 200-mile bill, was too little 
and too late. The Office of the Law of the Sea of the Department of State 
estimated during late 1975 that as a result of recent breakthroughs in fishery 
agreements only nine stocks out of more than 100 off our coasts were 
below maximum sustainable yield and continuing'to decline as a result of 
foreign fishing.’ By then, however, some major commercial stocks such 
as haddock had a zero quota and the 200-mile bill had a full head of steam. 
Sadly, there were other approaches which in combination with the fishery 
negotiations could have dramatically improved protection for coastal fish: 
stocks without violating the legal obligations of the United States or 
severely impairing overall U.S. oceans interests. Under. Article 2 of the 


3 See the “Informal Single Negotiating Text,” Arts. 50-62, 53 and 54. UN Doc. 
A/CONF.62/WP.8, 14 ILM 682 (1974). See also the “Revised Informal, Single 
Negotiating Text,” Arts. 50-52, 53, 54, and 55 UN Doc. A/CONF. 62/WP. 8/Rev. | 
.1/Part H (May 6, 1976). 

4 This early Senate vote was 68 in favor, 27 opposing, jad 5 not voting. See 20 
Conc. Rec. S.21130 (daily ed. Dec. 11, 1974}. 

5 See the testimony of John Norton Moore in Hearings on S. 961 Before the Senate ` 
Comm. on Armed Services, 93rd Cong., 2d Sess:, Nov. 19, 1975. 
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1958 Geneva Convention on the Continental Shelf! the coastal state ex- 
ercises sovereign rights over the continental shelf for the purpose of explor- 
ing and exploiting its natural resources including living organisms belong- 
ing to sedentary species. Many of the most seriously destructive foreign 
fisheries use bottom tending trawls which harvest large quantities of crab 
and other sedentary species along with targeted finfish stocks. After officers 
- from the State Department Law of the Sea Office observed piles of crab 
and other shelf creatures on the decks of Soviet and Japanese vessels during 
a Coast Guard flight over the Bering Sea, the Office began pushing for 
regulation of bottom tending trawls when such use would normally result 
in a catch of sedentary species clearly under U.S. jurisdiction. Because of 
the heavy dependence on bottom tending trawls, such regulation, if imag- 
inatively pursued, could have led to dramatic side gains in protection of 
finfish stocks. Though we were successful in. getting new regulations ap- 
proved, they were drastically watered down by an overly cautious bureauc- 
racy end never produced the potential protection.” The first opportunity 
for a creative legal approach to the problem was, if not lost, at least. 
misplaced. 
_ There was yet a second opportimity. Article 7 of the 1958 Geneva Con- 
vention on Fishing and Conservation of the Living Resources of the High 
Seas® contemplates unilateral coastal state conservation measures for 
protection of threatened coastal stocks provided certain specified criteria, 
such as nondiscrimination against foreign fishermen, a prior six-month effort 
to find a negotiated solution, and submission of disputed actions to impartial 
arbitration, are met. The United States is party to this Convention, al- 
though neither the Soviet Union nor Japan, among other nations fishing 
of our coast, are parties. Nevertheless, prevailing legal opinion is that 
the Article 7 right reflects customary international law and that the 
United States could lawfully apply. these measures against nonparties. In 
addition, exploratory overtures with the Soviets, Japanese, and British 
indicated a relaxed attitude toward an Article 7 approach as opposed to 
the 200-mile bill. Building on this provision and the evident need for an 
alternative to the 200-mile bill,.in late 1974 a Working Group of the Na- 
‘tional Security Council Interagency Task Force on the Law of the Sea 
prepared a bill based on this “Article 7’ approach. Once again the Law 
of the Sea Office recommended adoption by the Administration of an alter- - 
native approach to the 200-mile bill, urging that the fish stocks could be 
protected faster through such an approach and that without such an ap- 
_ proach the 200-mile bill would be highly likely to pass. Unfortunately, 
this approach was blocked at a high level within the State Department for 
` over a year until it was too late to do any good. Ironically the Article 7 
approach was picked up in the Senate by Senators Griffin and Cranston 


615 UST 47 1, TIAS No. 5578, 499 UNTS 311, 52 AJIL 858 (1958). 

7 These new regulations were explained in a letter of September 5, 1974 from John 
Norton Moore to the Chairman of the Senate Commerce Committee, Senator Warren 
G. Magnuson. 

817 UST 138, TIAS No. 5969, 559 UNTS. 285, 52 AJIL 851 (1958). 
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and received 37 votes as an alternative to the 200-mile bill even though the 
Senators had only a week to sell it with no Administration support! °? To 
the State Department’s credit, shortly before the final Senate action the 
Department did recommend the Article 7 approach to the President, to be 
coupled with a veto of the 200-mile bill. This late recommendation was at 
least reluctantly acquiesced in by the other concerned. Departments.. 
On the eve of the vote, however, the President refused to take any action 
even informally indicating Administration support for the Griffin-Cranston 
amendment. This inaction ensured passage of the 200-mile bill. 

During the congressional battle on the 200-mile bill the Law of the Sea ‘ 
Office systematically pointed out to all Senators and Congressmen that the 
200-mile bill would violate the treaty obligations of the United States and 
would be seriously harmful to overall national oceans interests." Specif- 
ically, it was pointed out that absent new fishery agreements in place be- 
_fore March 1, 1977 (which at this writing in July, 1976 we do not have): 


-~the bill would violate Articles 1, 7, and 9-12 of the 1958 Geneva Con- 
vention on Fishing and Conservation of the Living Resources of the 
High Seas; 

—under prevailing international ive as recognized by the United States 
. the bill would violate Articles 2, 6, and 22 of the 1958 Geneva Con- 
vention on the High Seas; 

—the bill would violate a number of fishery bilateral and limited 
multilateral agreements though most of these are relatively short- * 
term; 

—the bill would undercut the cardinal tenet of United States oceans 
policy: no illegal unilateral oceans claims. As the largest user of the 
world’s oceans the United States has the most to lose by a pattern of 

' unrestrained national extensions. If we can make such claims over 
others’ oceans interests others can make their own claims over ours. ` 
This is not merely an imaginary horrible. In only three months fol- 
lowing passage of the 200-mile bill, Canada, France, Guatemala, 
Japan, Spain, India, Sri Lanka, Mexico, Senegal, and other nations 

‘have announced or have begun planning new unilateral oceans 
ċlaims. The claim by Senegal to a 150-mile territorial sea, among 
other claims, has been pee y justified by reference to the United 
States action; 

——the bill would adenine the law of the sea negotiations in a variety 
of subtle ways (including giving away a major bargaining lever), 
even though its endorsement of the popular 200-mile limit is unlikely 
to and has not resulted in collapse of the negotiations; 


® See the floor debate on the Cranston-Griffin Article 7 amendment to S$.961. 122 
Conc. Rec. §.701-10 (daily ed. Jan. 28, 1976). 
10 This was done through personal letters and memoranda to all Senators and 


Congressmen, systematic coverage of staff, and individual appointments with each - 


Senator who would grant an appointment (over half the Senate) and many Congress- 
men, a high level phone campaign by the executive branch where it was felt to be 
useful as well as, of course, the usual executive branch-congressional relations efforts. 
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-—the bill would undermine the important effort to obtain agreement 
on a regional international arrangement for the ccnservation and 
management of tuna. Following passage of the bill these negotia- 
tions with our Latin American neighbors, which had been’ the most 
promising in the over 20-year history of the tuna dispute, collapsed; ` 

—the bill could lead to a risky confrontation with the Soviet Union, 
Japan, or other nations fishing off our coasts when we begin arresting: 
their vessels on the high seas. The Soviet Union and Japan have 

. protested the action even though they are prepared to accept a 200- 
mile economic zone as part of a comprehensive law of the sea treaty. 
Recently, they also held joint talks in Moscow on “common fishery 
problems”; 

_-~even short of a confrontation, in view of the heavy dependence of 

_the Japanese on fish stocks as a source of protein, the bill could 
significantly harm United States—Japanese relations. Again, this has 

' proven not to be merely an imaginary horrible. In Japan the bill 
has ‘been referred to as a “stab in the back” by the United States. 
Prime Minister Miki recently pr otested passage of the bill directly to ` 
Fresident Ford; and 

| —the bill would undermine U. s. efforts to obtain binding inun 

= conservation standards and other reasonable restraints on coastal | 

nations in the exercise of expanded aoe within the 200-mile . 
economic zone. | l 


With some exceptions, notably the vigorous and enlightened opposition of 
Senators Griffin (Michigan) and Gravel (Alaska) and Congressmen Mc- 


_ Closkey (California) and Fraser (Minnesota), there was little congressional 


interest in whether the bill violated international law. Indsed there was 
little interest in any of the points in opposition. Though many felt other- 
. wise, my assessment was that the legal argument coupled with arguments as 
to present protection of stocks through recent breakthroughs in fisheries 
agreements probably had been the most effective in opposition.11 Never- 
. theless, the treaty violation was received with a large yawn. 

Unfortunately, violation of our treaty obligations had equally little im- 
pact on the Secretary of State or the President. Though Secretary Kissinger 
signed a few letters to congressional leaders early in the battle, he resisted 
all efforts to weigh in hard, most seriously in refusing to testify before the 
Senate Foreign Relations Committee in opposition despite repeated en- 
treaties from the Law of the Sea Office that his testimony could be de- 
cisive.!? Similarly, despite an éarlier decision to oppose, President Ford 


11 One counterargument heard in the House debate as to the illegality of the bill was . 
that it did not violate the 1958 Geneva Convention on. Fishing and Ccnservation since. 
the Soviets and Japanese were not parties to that Convention! No one pointed out in 
rebuttal that the United States was a party and. would be likely to be arresting sig- 
natories that were fishing off the U.S. coast. 

12 At one point the Law of the Sea Office succeeded in ee a cannon in 
opposition to the 200-mile bill into Secretary Kissinger’s. testimony on another subject- 
before the Senate Foreign Relations Committee. This arrangement was worked out _ 
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signed the bill even against the advice of. the State and Justice representa- 
tives that it would put the United States in violation of international law! 
A presidential veto, at least if coupled with an Article 7 approach, could 
have been sustained, as is evidenced by the over 100 votes in the House in 
opposition (with no effective White House opposition) and the 37 votes 
in the Senate for an Article 7 approach (with no Administration support). 
The President, however, had made statements during election year political 
appearances in New England strongly suggesting that he would sign the 
200-mile bill if passed by the Congress.** 

Fidelity to law in foreign policy must not remain the frail reed which 
this sad example illustrates. There is little reason to believe that fidelity 
to law has fared much better on a variety of other politicized issues, for 
example the Byrd Amendment with respect to the Rhodesian chrome con- 
troversy. There is no sure cure other than a fundamental change in at- 
titude. But there are steps which, I believe, can modestly alleviate the 
problem. These are: 

First, we should add an international legal specialist to the White House 
staff and give him access to the President. Surely in a structure which 
has a Special Assistant to the President for Consumer Affairs there is room 
for.an international legal adviser! This could be accomplished by adding 
‘to the White House staff a Special Assistant to the President for Inter- 
national Legal Affairs or another Deputy Assistant to the President for - 
National Security Affairs who would be understood to be an international - 
legal specialist. Though both the Office of Legal Counsel of the Depart-. 
ment of Justice and the Legal Adviser’s Office of the Department of State 


with the pre-agreement of the staff of the Senate Foreign Relations Committee. An 
hour before the testimony was to be delivered Kissinger personally removed the para- 
graph. In fact, I had started for the Hill and received a radio message from the. 
Secretary that the paragraph had been taken out and I need not be present for his 
testimony. 

Both Acting Secretary of State Kenneth Rush and Secretary Kissinger are on record 
as to the illegality of the 200-mile fishing bill. Even President Ford in his signing 
statement of April 13, 1976 admitted that “absent affirmative action, the subject bill 
could raise serious impediments for the United States in meeting its obligations under 
existing treaty and agreement obligations.” He went on to say “the bill contemplates 
unilateral enforcement, of a prohibition on foreign: fishing for native anadromous 
species, such as salmon, seaward of the 200-mile zone. Enforcement of such a pro- 
vision, absent bilateral or multilateral agreement, would be contrary to the sound 
precepts of international jurisprudence,” and “the enforcement provisions of H.R.200 
dealing with the seizure of unauthorized fishing vessels, lack adequate assurance of 
reciprocity in keeping with the tenets of international law.” Statement of the President, 
note ] supra. 

13 See, e.g., the transcript of the January 22, 1976 interview with President Ford by 
newsmen in New Hampshire. Reports of White House capitulation on the 200-mile bill . 
_ circulated widely as early as the fall of 1975. On October 31, 1975 the San Diego 
Union reported that “the Ford Administration has agreed to support extension of the 
US fishing zone to 200 miles from its present 12-mile limit, Representative Robert 
Leggett said here yesterday.” More specifically the Union quoted Representative Leg- 
gett, who chaired the House Subcommittee pushing the 200-mile bill, as saying “I got 
a committment from the White House that if some of their terms can be satisfied 
there will be no veto.” See the San Diego Union, Oct. 31, 1975. 
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"seek to reflect international legal concerns, and often do so effectively, a 
White House base with access to the President is essential." This may be 
the single most important institutional change necessary to promote greater - 
fidelity to law in foreign policy. 

Second, international legal considerations must receive greater attention 
in Congress. In a body of 535 chiefs this is difficult to structure. Pos- 
sibilities worth a try, however, include adding international legal specialists 
to the staffs of both the Senate and House foreign relations committees and 
charging them with promoting fidelity to law, and amending the Senate 
and House rules to permit any ten Senators or Congressmen to require 
preparation of an “International Legal Impact Statement” before a Senate 
- or House vote would be permitted on a suspect bill. The Congressional 
Research Service or perhaps the new staff international lega! experts could 
“Oversee preparation of these impact statements. 

Third, international lawyers and bar associations must more effectively 
police adherence to law. For example, perhaps the American Bar As- 
sociation Section of International Law or the American Branch of the Inter- 
national Law Association should establish special subcommittees for the 
purpose of promoting fidelity to law. Such committees might regularly 
request meetings with the Secretary of State concerning current problems 
of adherence to law in foreign policy. 

Fidelity to law in foreign policy is as important as fidelity to law at home. 
Our nation must adhere to its treaty obligations and lead the world toward 
cooperative solutions to global problems. International lawyers have long 
recognized these truths. The time has come to join hands to bring about 
the needed institutional changes that can at least begin the process of 
policing adherence to law. 

Joun MORTON Moore * 


THE FRANGIS DEÁK PRIZE 


“Each year, the Board of Editors of the American Journal of International 
Law awards a prize in memory of the late Francis Deak for an especially 
meritorious article appearing in the Journal. The Prize for 1976 has been 
conferred on Mr. Günther Handl for his article “Territorial Sovereignty and. 
the Problem of Transnational Pollution, ” appearing in the January 1975 
issue at page 50. 

_' The Board of Editors extends its congratulations to Mr. Handl and ex- 
presses its appreciation to Mr. Philip Cohen, the President of Oceana 
Publications, Inc., through whose - generosity an award is made, to the 


recipient of the Prize. 
A.P.S. 


14 The Legal Adviser, Monroe Leigh, and the Assistant Attorney General for the 
Office of Legal Counsel, Antonin Scalia, were vigorous in seeking White House recogni- 
tion of the importance of adherence to international law. 

_ * Formerly Chairman of the National Security Task Force on the Law of the Sea and 
Deputy Special Representative of the President for the Law of the Sea Conference. 
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THE USE oF Jessup INTERNATIONAL Law Moor COURT Cases IN 
POLITICAL SCIENCE DEPARTMENTS 


The study of international law is rapidly becoming one of the cutting 
edges of the discipline of international relations. As a result of increasing 
global interdependence, the interactions of states are tending more and 
more to center around such matters as peacekeeping, environmental pollu- 
tion, uses of the sea, and international trade and commercial policy (in- < 
cluding the activities of multinational. enterprises). In pursuing policy 
objectives relating to these matters, governments are relying increasingly 
on the international legal process. Student awareness that international 
law constitutes a fundamental aspect of international relations has in- 
creased significantly; at the University of Maine, for example, enrollment 
in the basic course in international Jaw already equals that of the ‘basic . 
course in international politics (here, as elsewhere, misnamed “inter- 
national relations”). 

The purpose of this note is to suggest an approuch to the teaching of 
a seminar in international law in a political science department. Such a 
seminar can be a rewarding experience, especially if all the students have 
taken an introductory course in the subject and if it is organized in such 
a way as to constitute a coherent whole. My seminar, which I have 
taught during the past six years, met the first requirement from the begin- 
ning; but my attempts to organize the course around a consistent theme 
were relatively unsatisfactory until the Spring of 1974, when I decided to. 
experiment witha Philip C. Jessup International Law Moot Court Case. 
Prior to that time, student interest in the course seemed to wax and wane, 
depending on the quality of the weekly reports. General satisfaction with 
the course was expressed, but with the qualifying remark that what was 
learned did not “tie together very well.” The use of a Jessup Case enabled 
me to structure the course in a way that had not previously been possible; 
as a result, student interest has been sharply focused and maintained 
throughout each semester since 1974, and enrollment since then has in- ` 
creased. 

The use of Jessup Cases was made surprisingly easy by the generous 
cooperation of the Association of Student International Law - Societies, 
which is custodian of the Jessup materials.1- Two weeks after I first wrote 
the Association for materials on a case that interested me, I was provided 
not only a copy of the problem but, in addition, a memorandum for judges 
and written memorials that -had beer prepared by law school students for 


1 Jessup materials are made available at nominal cost. “For information write: As- 
sociation of Student International Law Societies, 2223 Massachusetts Ave, N.W., 
Wann D.C. 20008. 
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use in the official international competition. This pleasant experience was _ 
repeated during each of the following two years. - | 


\ It is important for political science professors to know that Jessup Gis 


constitute a pot pourri of politically relevant court problems, all expertly 
prepared by leading authorities. If, for example, the professor wishes to — 
concentrate his seminar on the law of the sea, he may choose either | 
Neptunius v. Atlantica, which concerns the legality vel non of the establish-. 
ment by a less developed country of a 200-mile exclusive fishery zone, or 
Industria v. Latia, which involves conflicting claims to ‘the right to recover 
manganese nodules lying 120 miles off the coast of a developing country. 
Each problem is designed not only to instruct on the subject matter to 
which the moot case relates but ‘also to provide an opportunity to learn 


‘about significant aspects of the international legal process, including such 


fundamental matters as the sources and evidences of international law and 


` the jurisdiction of international tribunals. Opportunities also abound for — 


N 


excursions into legal theory. I found, for example, that the moot cases 
were useful in illustrating Myres MeDougal's Proposing concerning the 
complementarity of legal norms: 

The topic of my 1976 seminar was the teratol law of pollution. 
This relatively new subject was made manageable by the use of two excel- © 
lent recent texts? and New Helios v. Karma, a moot case that concerns 
transfrontier river pollution. The problem can be briefly summarized as 
follows: Karma, in an attempt to achieve economic development by con- 


‘structing and operating a paper mill and a nuclear power plant without. _ 


pollution abatement facilities, is charged with polluting a river that flows 
into developed New Helios, thereby causing injury to the downstream 


riparian by, inter alia, rendering the waters undesirable for human con-. 


sumption and by causing an increase in typhoid. The materials for the 
case include a detailed statement of the facts, a map, and an imaginatively- 


‘constructed bilateral treaty relating to the pollution of boundary waters. 


At the beginning of the semester, the students were provided with copies 
of the problern and were divided into teams representing the two states. 
Oral argument before three invited judges was scheduled for the last week 
in the semester, with written memorials to be submitted two weeks in- 
advance of the argument. Each student was also assigned two topics, on 
which he. was to prepare written papers and to present oral reports at 
regularly scheduled class meetings. All reports were to be presented -be- 
fore the final month of the semester in order to reserve sufficient time for 
total concentration on New Helios v. Karma. The students were made. 
aware at the beginning that each assigned topic had some relationship to 
the Jessup Case. We began with fundamentals—the interpretation of 
treaties, the use of general principles of law in international adjudication, 


the legal effect of United Nations resolutions; we ended with the arbitral 
decisions, treaties, resolutions, and declarations that form the core of exist- 


ing international pollution law. Particular stress was placed on the Trail 


2J. Banros Anp D, Joansron, THE INTERNATIONAL Law or Poruvtion (1974); L 
TECLAFF AND A. UTTON, INTERNATIONAL ENVIRONMENTAL Law (1974). 
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Smelter and Lac Lanoux arbitrations, the Helsinki Rules, and the Stock- 
holm Declaration. Because the students knew from the outset that grist 
for the mill of New Helios v. Karma might be found in any area of en- 
vironmental pollution Jaw, it was easy to move away from river pollution 
to treat such matters as air and ocean popi without damaging the 
consistency of our theme. 

Each student knew that at the end of the semester he would stand alone 
before three rigorously inquiring judges who might expect him to expound 
on any legal question that had any relationship whatever to New Helios 
v. Karma. And perhaps of even greater importance, their struggle with 
the Jessup Case caused international law to come alive for the students; 
as a result of the experiénce, international law would never again be for 
them an otherwordly phenomenon. The proof of the pudding was in 
having more than half the students inquire each year about pursuing — 
further study of international law, either in law school or in graduate 
study in a political science department. l 

EDWARD COLLINS, JR. 
University of Maine 


MERCENARIES AT GENEVA 


One would not have thought some years ago that the status of captured 
mercenaries posed a very difficult legal problem. If they were members of 
the “armed forces of a Party to the conflict” or of. “militias or volunteer 
corps forming part of such armed forces” or if they met the four require- 
ments laid down for “members of other militias and members of other 
volunteer corps’ in Article 4, subparagraph A(2), of the Geneva Prisoners 
of War Convention,! they would be entitled to prisoner-of-war treatment. 

“If they did not meet these standards, then mercenaries would be treated 
like other civilans who had taken up arms, that is to say, as “unprivileged 
‘ belligerents.” In the latter event, they would be subject to trial and 
punishment by the Detaining Power. This would be the position in an 
international armed conflict. In a noninternational armed conflict, merce- 
naries would have no protection except the few safeguards provided by- 
Article 3 common to the four Geneva Conventions of 1949 for the Protec- 
tion of War Victims. | 

But at the third session of the Diplomatic Conference on the Reafirma- 
tion and Development of International Humanitarian Law Applicable in 

' Armed Conflicts, held in Geneva from April to June of 1976, the problem 
‘of mercenaries proved to be very troublesome indeed. The intensity of 
feelings about the matter was undoubtedly attributable to the apprehen- 
sion of mercenaries who had been recruited to fight in Angola? and by | 
African memories of the employment of white mercenaries in earlier con- 
flicts, such as the war in the Congo. 


1 Geneva Convention relative to the ‘Treatment of Prisoners of War, done at Geneva, 
Aug. 12, 1949, 6 UST 3316, TIAS No. 3364, 75 UNTS 135, 47 AJIL Supp. 119 (1953). 

2 New York Times, June 8, 1976, at 2, col. 4; June 12. 1976, at 3, col.-1; June 29, 
1976, at 1, col. 6. | 
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There was ample notice that the question of mercenaries would have to 
be dealt with at Geneva. In Resolution 3103 (XXVIII), the General 
Assembly had declared in 1973 that “The use of mercenaries by colonial 
and racist régimes against the national liberation movements strug- 
gling for their freedom and independence from the yoke of colonialism and 
alien domination is considered to be a criminal act and the mercenaries 
should accordingly be punished as criminals.” And at the second session 
of the Diplomatic Conference, held in 1975,* many speakers on the question 
of a new category of prisoners of war had alluded to the criminal ac- - 
tivities of mercenaries. ` 

The initiative was taken in 1976 by the delegation of Nigeria, which 
introduced * in the Working Group of Committee III a proposal which 
was the product of consultation with a number of delegations. The 
proposal was for a new Article 42 quater tobe inserted in Frotocol I on 
International Armed Conflicts: 


1. The status of combatant or prisoner of war shall not be accorded . 
to any mercenary who takes part in armed conflicts referred to in the 
[Geneva] Conventions [of 1949] and the present Protocol. 


2. A mercenary includes any person not a member of the armed 
forces of a party to the conflict who is specially recruited abroad and 
who is motivated to fight or to take part in armed conflict essentially 
for monetary payment, reward or other private gain. : 


Was delegations, especially those from the African, Arab, and Socialist: 
groups, thought that the idea was a splendid one and complimented the 
Nigerian representative on his initiative. But when the time came to draw 
up a text that could be submitted to Committee HI itself, no consensus 
could `be arrived at; and it seemed that some of the delegations that had 
been loudest in their praise of tag Nigerian proposal were having the most 
diffculty with it. 

The Rapporteur of Committee IHN, who served as Chairman of the Work- 
ing Group, tried his hand at several texts, the second published version of 
which provided: 


A Party to the conflict need not accord the status of combatant to 
any mercenary, that is to say any person who 


(a) is not a member of the armed forces of a Party to the conflict 
or of any other State, 


(b) is not a national of a Party to the conflict, 


(c) is specially recruited, and 


8 Adopted Dec. 12, 1973, 28 GAOR, Supp. No. 30, vol. 1, at 142, UN Doc. A/9030 ` 
(1974), 68 AJIL 379 (1974). 

4See Doc. CDDH/III/SR.33-36, Annex (1975), containing statemerts concerning ` 
Draft Protocol I, Article 42—“New Category of Prisoners of War.” 

5 Ms. “Statement made by the Nigerian Delegation in the Working Group of Com- 
mittee III introducing Document No. CDDH/II/GT/82 being Nigerian Delegation’s 
proposal-on Mercenaries and being Addition to Art. 42 of Protocol L” 

6 Doc. CDDH/III/GT/82 (1976). (Documents bearing the identifying letters. 
“GT” are working group papers given limited distribution at the Conference.) 
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(d) is motivated to take part in the hostilities essentially by the 
desire for [monetary payment or reward or other] private gain. 


Consequently a Party to the conflict need not treat a mercenary as a 
prisoner of war. [A mercenary is nevertheless entitled to the protec- 
tions provided under article 65 of this Protocol. |’ 

Various drafting changes were proposed by delegations, but, even with, 
these incorporated, the Working Group could not accept the revised draft, 
and so the. matter will have to go over to the fourth and final session of 
the Conference, which will be held in Geneva beginning in April of 1977.8 

Even the kind of definition of mercenaries to be incorporated in the. 
article proved troublesome. Some delegations said’that théy wanted a 
short and simple definition, but the number of qualifications proposed by 
many other delegations would have made that impossible. A precise 
definition is quite clearly called for, because a mercenary can, it was widely | 
agreed, be denied the status of a combatant and of a prisoner of war, and 
this would mean that he could be punished with the extreme penalty of 
death. If the matter is a life or death one for the individual, who is a 
mercenary must be spelled out with the greatest precision, and precise 
definitions are not necessarily short definitions. 

The central element of being a mercenary seemed to be that he is an 
individual who is-motivated to fight by the desire for gain. However, if 
this were the only criterion, then many individuals who are not merce- 
naries in the generally accepted sense would be swept up in the legal defini- 
tion. Many people join the armed forces because the pay is good, but 
that circumstance should not make them mercenaries in the legal sense. 
It is true that the mercenary is often paid more than ordinary soldiers 
or that he is given a bonus for each individual that he kills or captures, 
but it would be fruitless to attempt to lay down any standard that would 
turn on the level or method of compensation. i 

So something more was needed. Many delegations were of es view 
that one could resolve the foregoing problem by excluding from the legal 
category of mercenaries those who are members of the armed forces of a 
party to the conflict. The addition of this criterion would exclude from 
the legal status of mercenary such trcops as the Gurkas serving in the 
British Army and the French Foreign Legion. It would also protect 
the individual who had joined the armed forces for the sake of the pay. 
But this view too was criticized by some delegations on the ground that 
all a party to the conflict had to do was to integrate “mercenaries” in its 
armed forces and they would then cease to be mercenaries for legal 
purposes, 

The foreign character of the mercenary was also regarded as important. 
There seemed to be general agreement that a person who is a national- of 

7 Doc. CDDH/III/GT/97 (1976). The previous text was Doc. CDDH/IU/GT/96 
(1976). The bracketed language reflects words or propositions about which there 
was, in the view of the Chairman of the Working Group of Committee II, a sub- 
stantial difference of views. 


8 See Addendum to the Draft Report of Committee III, Article 42 quater, Mareen: 
aries, Doc, CDDH/III/361/Add.1 (1978). l 
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the state in the armed forces of which he serves cannot be a mercenary. 
This requirement of foreign nationality would also help to protect those 
who enlisted for the pay. On the other hand, the place of recruitment did 
not seem material. A mercenary might be recruited locally or abroad. 

It also seemed to be characteristic of the mercenary (as defined for legal | 

purposes) that he is specially recruited to fight in a particular’ conflict. 
There seemed to be a contradiction in terms in speaking of a mercenary 
recruited for long-term service in whatever circumstances might exist. In 
that event, he semed to be a lawful combatant, if he poe complied 
with the requirements laid down for that status. 
_ This was as far as consensus seemed to go, and even the EE. 
of these elements in a text was beyond the wit of the Working Group in ` 
Committee III. Some delegations were solicitous to protec: members ‘of 
foreign armed forces, such as advisers or technicians or instructors, who 
might be serving with the armed forces of a belligerent. They wished to 
be assured that such persons—nonnationals of the armed forces that they 
assist, specially recruited, and perhaps paid at a rate that provided a 
particular impetus to service—could not be characterized as mercenaries 
by a party to the conflict. Others were opposed to an express exception of 
such persons. What the deeper reasons were for taking one position or the 
other was never brought to the surface. Could there have been thoughts 
of such situations as the service of Iranians with the rebellious Kurds in 
Iraq? Or were certain delegaticns worried about foreign individuals who 
might assist national liberation movements in their wars- of national 
liberation? . 

The consequence of being a mercenary, it was widely asserted, should. 
be that the individual is denied the-status of a combatant and of a prisoner 
' of war, that is to say that he can be tried as a common criminal for having 
unlawfully taken part in hostilities. Many delegations were of the view 
that the mere fact of being a mercenary was in itself grounc for prosecu- 
tion, even if the person had not killed or wounded anyone or done any 
other physical harm. Those who were fiercest about mercenaries said 
that such persons are so evil that they must not be accorded combatant or 
prisoner-of-war status, even though the Detaining Power might think it 
humane or expedient to do so. The bizarre result of such a rule would be 
that it would constitute a war crime (in the sense of any- violation of the 
law of war) for a state or an individual to extend prisoner-of-war treatment 
to a mercenary. This result, far removed from the dictates of humanity, — 
was thought-to be a-strong deterrent to individuals’ becoming mercenaries. 
Other delegations opposed a rule that mercenaries must not be accorded 
combatant or prisoner-of-war status.and proposed that they “need not” be 
so treated, thus giving some discretion to the Detaining Power. 

A few delegations were so exercised about mercenaries that they pro- 
posed that, once determined to be such, they should not have any protec- 
tion under international law, a view that bears a certain resemblance to 
the view that a convicted war criminal should be outside the protection of 
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the Geneva Prisoners of War Convention of 1949.° Some participants in 
the Working Group could not refrain from noting that this is an odd rule 
to incorporate in a convention designed to promote humaneness in warfare, 
Even such a modest proposal as that Article 65, containing ,a short list 
of basic safeguards for persons not otherwise protected,” be given applica- 
tion to mercenaries was strongly opposed by those who purported to be 
the most outraged by the activities of such persons. 

‘Why, in the presence of such enthusiasm for drastic measur es against 
mercenaries, it was impossible to achieve a consensus on a definition and a 
statement of the legal consequences of the status remains something of a 
mystery. It is conceivable that there were deep-seated and unexpressed 
fears that a provision on mercenaries might be subject to abuse—that 
members of the armed forces might be charged with being mercenaries 


¢ 


because they were, in the eyes of the Detaining Power, motivated to fight — 


by the desire for gain. If whether one is a mercenary- or not turns on 
motivation, then motivation can be a life or death issue, for the person 
found to be a mercenary will be ‘subject to the death penalty. Having 
regard to the fact that the determination of motive is not easy under the 
best of circumstances, the possibility that any angry or unscrupulous De- 
taining Power will wrongfully classify soldiers as mercenaries is all too 
evident. The fact that foreign soldiers aiding national liberation move- 
ments might be characterized as mercenaries may also have -been in the 
back of the mind of some delegates. 

The suspicion has been privately voiced that questions of race may 
have -entered into the thinking about mercenaries and that a number of 
delegations really wanted to stigmatize as mercenaries only those persons 
who, in addition to meeting whatever other conditions might be laid down, 
fight against national liberation movements. 

The fact is that there may really be no need for special treatment of 
mercenaries under the Jaw of war. If a person not entitled to prisoner-of- 


war treatment engages in hostilities, then that individual is subject to 


the extreme penalty of death. If such a person commits violations of the 


law of war, he is subject to punishment as a war criminal, like a person ` i 


who is entitled to prisoner-of-war treatment, If a person was recruited as 
a mercenary but had not engaged in any acts of violence before his capture, 
a sentence to death or to a long term of confinement would be too severe 
- a penalty. The possibility of abuse is. very materially enhanced if mem- 
bers of the armed forces could still be treated as mercenaries. To create 
a new status and a new crime of being a mercenary may ultimately, 
through abusive application, bring about more deaths and more executions 
than will be deterred through special new provisions on mercenaries. This 


® As under the reservation by the U.S.S.R. to Article. 85 of the Geneva Prisoners of 
War Convention of 1949, 6 UST 3506 at 3508, TIAS No. 3364, at 172, 174, '74 UNTS 
456, confirmed at the time of ratification of the Convention, 191 UNTS 365. 

10 INTERNATIONAL COMMITTEE OF THE ReEp Cross, DRAFT ApprTIONAL PROTOCOLS 
TO THE GENEVA CONVENTIONS OF AuGusT 12, 1949: Commentaries 80 (1973). 
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is probably another instance of a new legal concept’s creating more 
problems than it solves. | o Sa 
| Henry W.. VAN DEVENTER 


. CORRESPONDENCE 


‘To Tue Eprorin-Cuer ` June 1, 1976 


The first sentence of Professor Murase’s article “The Most-Favored- 
Nation Treatment in Japan’s Treaty Practice During the Period 1854-1905” 
which appeared in the April issue of the Journal is incorrect. He asserts 
that “litt can be said today that a unilateral most-favored-nation (MFN) 
clause is only of historical significance.” However, even today, Japan 
ee under the threat’ of a unilateral unconditional most-favored-nation 
clause. ag , 

The multilateral Treaty of Peace with Japan signed on September 8, 1951 
provides inter alia in Article 26: ` 


Should Japan make a peace settlemént or war claims settlement with 
any State granting that State greater advantages than those provided 
by the present Treaty, those same advantages shall be extended to the. 
parties to the present Treatv.? | ! 


In other words, if as part of a package deal, Japan were to be forced to 
extend extraterritorial rights to the Soviet Union or China, the United 
States with other parties to the 1951 treaty would be entitled to the same 
privileges. While the particular example of extraterritoriality. may be 
highly unlikely, the formal mechanism of a unilateral unconditional most- 
favored-national clause is still part of.Japan’s international legal system. 
In the hunderd years from the Black Ships to the B-29’s, it seems that the. 
methods of persuasion have improved more than the scruples of states or 
the legal techniques used to regulate their interaction. E 

Perry L. PICKERT 


N \ 
170 AJIL 273 (1976). 
23 UST 3170, 3190. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


Eleanor C. McDowell * 


The material in this section is arranged according to the system 
employed in the annual Digest of United States Practice in Inter- 
national Law, published by the United States Department of State. 


| _ SOVEREIGN IMMUNITY 
Legislative Regulation (US Digest, Ch. 6, §7) 


Representatives of the Departments of State and Justice testified in: sup- 
port of H.R. 11315, the proposed Foreign Sovereign Immunities Act, 
before the Subcommittee on Administrative Law and Governmental Rela- 
tions of the House Committee on the Judiciary on June 2, 1976. 

_ The following are excerpts. from the testimony of Monroe Leigh, Legal 
Adviser of the Department of State: | 


Under international law today, a foreign state is entitled to sovereign 
immunity only in cases based on its “public” acts. However, where a 
lawsuit is based on a commercial transaction or some other “private” 
act of the foreign state, the foreign state is not entitled to sovereign 
immunity. The specific applications of this principle of international 
law. are codified in H.R. 11315. 


The bill has four basic objectives: 


—First, H.R. 11315 would vest sovereign immunity decisions ex- 
clusively in the courts. Thus it would eliminate our peculiar and 
outdated practice of having a political institution, the State Depart- 
ment, decide many of these questions of law. | 

—Second, H.R. 11315 would codify the international law principle of 
sovereign immunity ... that a foreign state is entitled to immunity 
only with respect to its public acts, but not with respect to its com- 
mercial or private acts. 

—Third, the bill would set forth, for the first time in our judicial 
code, comprehensive methods for beginning’a lawsuit against a foreign 
state through service of process and for obtaining personal jurisdiction 
over foreign government defendants. This in turn would obviate the 
necessity of attempting to begin a lawsuit by attaching a foreign 
government’s proparty Such attachments are the one area where an 
occasional diplomatic problem has arisen in the past. 

—Fourth, H.R. 11315 would, for the first time, provide U.S. citizens 
with the remedy of execution to satisfy a final judgment against a 
foreign state. : 


° Office of the Legal Adviser, Department of State. - - ~ 
1 Text reprinted at 70 AJIL 313 (1978), 15 ILM 88 (1978). 
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The first objective is to vest sovereign immunity decisions exclu- 
sively in the courts. H.R. 11315 would accomplish this by prescribing 
the standards the courts ‘are to apply in deciding question of sov- 
ereign immunity. , 

. Under our current system, after a foreign state defendant raises the 

. défense of sovereign immunity in court, it has an option: either the ` 

- foreign state can litigate this legal defense entirely in court, or as-is 
more usually the case, it can make a formal diplomatic request to 

_ have the State Department decide the issue. If it does the latter, and 

if the State Department believes that immunity is appropriate, the 
State Department asks the Department of Justice to file a “suggestion 
of immunity” with the court hearing the case. Under the Supreme 
Court’s decision in Ex Parte Peru (318 U.S. 578 (1943) ), U.S. courts. 

_ automatically defer to such suggestions of. immunity, = = — . 


In response to developments in international law, tha State Depart- 
ment in 1952 adopted its so-called Tate letter? ... Under the Tate 
letter, the Department undertook to decide future sovereign immunity 
questions in accordance with the . . . restrictive theory; namely, 

at a foreign states immunity is “restricted” to cases based on its 
public acts and does not extend to cases based on its commercial or 
private acts. The Tate letter was based on a realization that the . 
prior absolute rule of sovereign immunity was no longer consistent 
with modern international law. | 


The Tate letter, however, has not been a satisfactory answer. From 
a legal standpoint, it poses a devil’s choice, If the Department follows 
the Tate letter in a given case, it is in the incongruous position of a 
political institution trying to apply a legal standard to litigation al- 
ready before the courts. On the other hand, if forced to disregard. the 
Tate letter in a given case, the Department is in the self-defeating 
position of abandoning the very international law principle it. else- 

. where espouses. . 3 


From a diplomatic standpoint, the Tate letter has continued to leave 
the diplomatic initiative to the foreign state. The foreign state chooses 
which case it will bring to the State Department and in which case 
it will try to raise diplomatic considerations. Leaving the diplomatic 
initiative in such cases to the foreign state places the United States at 
a disadvantage. This is particularly true since the United States can- 
not itself obtain similar advantages in other countries. In virtually 
every other country in the world, sovereign immunity is a question of 
international law decided exclusively by the courts—and not by in- 
stitutions concerned with foreign affairs... . . 


The purpose of sovereign immunity in modern international law is 
. . . to promote the functioning of all governments by protecting a 
state from the ‘burden of defending lawsuits abroad which are based 
on its public acts. However, when the foreign state enters the market- 
place or when it acts as a private party would, there is no justification 
in the modern international law of sovereign immunity for allowing 
the foreign state to avoid the economic costs of the agreements it 
breaches or of the accidents it creates; the law should not permit the 
foreign state to shift these everyday burdens of the marketplace onto 
the shoulders of private parties. l 


2 For text of the letter dated May. 19, 1952 from Acting ‘Legal Adviser Jack B. Tate 
to Acting Attorney General Philip B. Perlman, see 26 DEPT. State Buti: 984 (1952). 
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These principles of international Jaw are embodied in sections 1604 
through 1607 of the bill... [T]he definition of a “commercial ac- 
tivity” is of central importance . . . one determines whether an act is 

- commercial or not by looking at its “nature’—and not at its “purpose. 
This would mean, for example, that a foreign state’s purchase of grain 
from a private seller would always be regarded as commercial, even 
if the grain was to serve some important government purpose such as 
the replenishment of .government stores or the feeding of an army. 


. .. [S]ection 1605(b), concerning maritime liens. . . . was de- 
veloped in consultation with representatives of the admiralty bar. It 
would establish a procedure similar to one which, under 46 U.S.C, 741 
and 742, already applies to ships owned by the U.S. Government. 


Section ‘1605(a)(5) .. . would govern automobile accident cases 
and other tort actions.. It would deny the defense of sovereign im- 
munity with respect to many torts that occur in the United States.... 
[T]his bill would not apply to suits against individual diplomats. 
However, if an automobile owned by a foreign embassy or by a foreign 
state trading company caused an accident while being driven by an 
official or employee acting within the scope of his duties, the ge 
state or its trading company could not defeat a lawsuit against it by 
pleading sovereign immunity. : 


... [T]he provision on ‘tort actions has a substantial basis in inter- 
national practice. There are a number of court decisions abroad, par- 
ticularly in Austria, Italy, and Belgium, where immunity was denied 
in ordinary tort actions against foreign states. One could also point 
to the case of Renchard v. Humphreys & Harding, Inc., decided here 
in the District of Columbia in 1974 pursuant to a State Department 
determination. : 


The procedural and jurisdictional objectives of the bill would be 
accomplished principally in sections 1330 and 1608. Section 1608 
would, for the first time in this country, establish specific provisions 
on making service of process against a foreign state or its instru- 
mentalities. Section 1330 provides that if service is made under sec- 
tion 1608 and if the foreign state is not entitled to immunity, then 
personal jurisdiction over the foreign state would exist. This is a 
subtle point. To determine whether it has personal jurisdiction over 
the foreign state, the court must not only look at whether proper ser- 
vice of process has been made; the court must also look at the sov- ` 
ereign immunity provisions in sections 1605 through 1607. ` 


... [EJach of these immunity provisions requires some connection 
with the United States. These immunity provisions, therefore, pre- 
scribe the necessary contacts which must exist before our courts can 
exercise personal jurisdiction over a foreign state. In short, the juris- 
diction section at the beginning of the bill, the immunity provisions, 
and the service-of-process provisions are all carefully interconnected. 


Because of these new procedures for establishing personal jurisdic- 
tion over a foreign state, the current practice of starting a lawsuit by 
attaching a foreign states property becomes largely unnecessary. .. . 


- The fourth and final objective of the bill, to permit attachment and 
execution to satisfy a final judgment, is realized in sections 1609 


238] F. Supp. 382, decided in the District of Columbia in 1974 pursuant to a 
determination by the Department of State. See 1974 U.S. Dicest 263, 69 AJI 181 
- (1975). | 
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through 1611. Other commercially advanced countries, including 
‘Switzerland, the Netherlands, and Belgium, do permit execution against 
the commercial property of foreign states. U.S. citizens should receive — 
the same benefits. But under current practice in the United States, a ` 
foreign government has absolute immunity from execution. H.R. 11315 
would remedy this. It would, for the first time, permit execution 
against a foreign government’s commercial property in order to satisfy 
a final judgment.* _ 


Bruno Ristau, Chief, Foreign Litigation Section, Civil Division, Depart- 
ment of Justice, noted in his testimony that in the case of Alfred Dunhill 
of London, Inc. v. Cuba® (decided by the Supreme Court on May 24, 
1976), the plurality opinion of Mr. Justice White, in which Chief Justice 
Burger and Justices Powell and Rehnquist joined, indicated that the re- 
strictive theory of sovereign immunity had now been generally accepted 
as prevailing law in the United States. Yet, he said, the four dissenting 
. Justices stressed that the restrictive theory of sovereign immunity had not 
been expressly adopted by the Supreme Court. Excerpts from Mr. Ristau’s 
testimony follow: - i 


The bill proceeds on the theory of a Federal long-arm statute, en- 
abling American courts to assume and exercise personal jurisdiction 
over foreign states and their agencies or instrumentalities in instances 
where the necessary contacts with the United States are present. 
Absent the requisite contacts, no suit can be maintained since the 
existence of the contacts with the forum is essential to satisfy the 
constitutional requirement of due process. It should also be stressed 
that the long-arm feature of the bill will ensure that only those dis- 
putes which have a relation to the United States are litigated in the 
courts of the United States, and that our courts are not turned into 
small “international courts of claims.”. The bill is not designed to 
open up our courts to all comers to litigate any dispute which any 
private party may have with a foreign state anywhere in the world. 


+ 


Ideally, the subject of sovereign immunity might be governed by a’ 
comprehensive international convention—in the same manner that the 
law of diplomatic and consular immunities is presently governed by 
the Vienna Conventions on Diplomatic and Consular Immunity.® 
H.R. 11315 provides that any existing or future international agree- 
ments relating to the suability of foreign states shall take. precedence 
over the provisions of the bill. The bill, as presently drafted, fully 
comports with existing international practice and its enactment will 
bring American practice in the area of pees sovereign immunity in 
line with the demands of the latter part of the 20th Cntury.. .. 


FISHERIES 

Jurisdiction (US Digest, Ch. 7, §4) | 
The United States extended its fishery conservation jurisdiction to 200. 
miles off its coasts, effective March 1, 1977, by enactment of the Fishery 


474 Dept. STATE Buty. 826 (19786). 

5 Excerpted infra p. 828. Full text in 15 ILM 735 (1976). l 

6 Convention on Diplomatic Relations, done. at Vienna April 18, 1961, entered into 
force for the United States’ Dec. 13, 1972. 23 UST 3227, TIAS No. 7502, 500 UNTS 
95, 55 AJIL 1062 (1961). Convention on Consular Relations, done at Vienna April 24, 
1963, entered into force for the United States, Dec.'24, 1969, 21 UST 77, TIAS No. 
6820, 596 UNTS 261, 57 AJIL 993 (1963). i 
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Conservation and Management Act of 1976, approved -April 13, 1976.2 
Upon signing the Act into law, President Ford issued a statement express- _ 
ing his concerns regarding certain legal problems which it raised. An 
excerpt from his statement follows: 


I am concerned about our ability to fulfill the tasks in the time and 
manner provided in the Act. I am particularly anxious that no action 
be taken which would compromise our commitment to protect the 
freedom of navigation and the welfare of our distant water fisheries. 
Surely we would not wish to see the United States engaged in inter- 
national disputes ‘because of an absence of needed flexibility. 


Additionlly, I am concerned about four specific problem areas which 
are raised by this legislation: 


First, absent affirmative action, the subject bill could raise serious 
impediments for the United States in meeting its obligations under 
existing treaty and agreement obligations; , 

Second, the bill contemplates unilateral enforcement of a prohibi- 
tion on foreign fishing for native anadromous species, such as salmon, 
seaward of the 200-mile zone. Enforcement of such a provision, absent 
bilateral or multilateral agreement, would be contrary to the sound 
precepts of international jurisprudence; 

. Third, the enforcement provisions of H.R. 200 dealing with the 
seizure of unauthorized fishing vessels, lack adequate assurances of 
reciprocity in keeping with the tenets of international law; and 

Fourth, the measure purports to encroach upon the exclusive prov- 
ince of the Executive relative to matters under international negotia- 
tions. | 


Although these matters are of major importance, I am hopeful they 
can be resolved by responsible administrative action and, if necessary, 
by curative legislation. Accordingly, I am instructing the Secretary of 
State to lead Administration efforts toward their effective resolution.? 


In recognition of the requirement in section 202(b) of the Fishery 
Conservation and Management Act for renegotiation of any treaty which 
pertains to fishing within the. 200-mile fishery conservation zone, coupled 
with the sense-of-Congress statement therein regarding withdrawal if not 
renegotiated within a reasonable time, the United States filed on June 22, 
1976, a notice of withdrawal from the International Convention for the 
Northwest Atlantic Fisheries (ICNAF).? The notice stated that the United 
States would withdraw from the Convention on December 31, 1976, “un- 
‘less said notice is sooner revoked.” Canada gave notice on June 29, 1976, 
of its withdrawal, effective December 31, 1976.4 


1P.L, 94-265; 90 Stat. 331; 16 U.S.C. 1801 ef seq. Reprinted at 70 AJIL 634 
(1976), 15'ILM 634 (1976). 

212 WEEKLY COMPILATION OF PRESIDENTIAL Documents, No. 16 at 644 (April 
19, 1976). , i 

3 1 UST 477, TIAS No. 2089, entered into force for the United States, July 3, 1950, 
as amended. ` l 

4 Dept. of State File L/T. 
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CANALS 
- Panama Canal (US Digest, Ch. 7, §7) 


The Governments ‘of the Republic of Panama and the United States 
presented -a joint report concerning treaty negotiations on the Panama 
Canal to the Sixth General: Assembly of the Organization of American 
States, at Santiago, on June 9, 1976. The text of the joint report follows: 


. For the past twelve years, with the support of the OAS, Panama 
and the United States have maintained an active negotiating process 
with respect to the new regime for the Panama Canal. By virtue of 
the Joint Declaration of April 3, 1964, both countries pledged their 
word to work out a new treaty—a treaty new not only in its date of 
entry into force, but also in the mentality which it will reflect; that is, 

` it will be in accord with the evolution experienced by the international 
community. . 


We are negotiating because both countries feel the need to build 
a new relationship which gives full regard to the aspirations of the 
Panamanian people, the interests of both nations and the principles 
and objectives of the Charter of the UN. And we are negotiating in 
deference to the unanimous views of our sister republics in the West- 
ern Hemisphere. : : 


We are working on the basis that every negotiation concerning an 
old problem is a transaction towards new formulas of justice; and that 
progress can only be achieved when a spirit of compromise between . 


the parties exists as a-result of their understanding of new realities. ` 


and, above all, when they seek a balancing of interests within a 
reasonable period of time. . , , 


The negotiating process has confirmed the dedication of both parties 
to the eight principles agreed on by their authorized representatives 
on February 7, 1974.2 The two countries reported to this Assembly 
last year that significant progress had been made in, this process of 
balancing the interests of both parties in accordance with the eight 
principles. We are pleased to report that during the past year the 
parties have made further significant progress on the highly complex 
issues before them. | 


Differences remain between the two parties ón impcrtant issues— 
the period of duration of the.new treaty and arrangements in the land 
and water areas comprising the Panama Canal Zone. E 


The Republic of Panama and the United States are anxious to com- 
plete these negotiations as soon as possible and recognize that the 
other nations represented in this Assembly share that desire. But, we 
have recognized that the complexity of the issues remaining before us 
requires the most careful and painstaking negotiating efforts if we are 
to achieve a treaty which is truly just and equitable—a treaty which 
will balance the respective interests of both countries and those of 
the other nations of the Hemisphere and the world in such a way as 
to definitely eliminate the potential for causes of conflict in the future. 
It is in this sense that both Governments are in agreement with the 
concept expressed by General Torrijos [Brig. Gen. Omar Torrijos, 


150 Derr. STATE BULL. 656 (1964), 
270 id. 185 (1974), 68 AJIL 516 (1974). 
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Head. of Government of Panama] that we are not simply seeking any 
new treaty—we are seeking a treaty that will fully meet our common 
goals in the future and be seen by our sister republics as reflecting a 
new era of cooperation in the Americas. The United States and the 
Republic of Panama reiterate their commitment to continue their most 
serious efforts to achieve such a treaty as promptly as possible. 


The negotiation offers both peoples a peaceful alternative for the 

solution of a prolonged disagreement between them, and both Govern- 

, ments are convinced that it is their responsibility to explore to the 

utmost this path which offers, such real possibilities for a satisfactory 

agreement which will cement on solid foundations the friendship and 
cooperation between our two countries. 


If we continue the serious work presently being carried out and if 
we maintain the reciprocal good will of both missions towards reaching 
a solution to the pending problems, we cherish the hope that soon we 
will be able to advise you that a treaty has been agreed upon, a treaty 
which not only all America, but the entire world, awaits as an effective 
contribution to consolidate peace and friendship amongst all peoples.® 


CONDITIONS AND PROCEDURAL ASPECTS OF ASSERTION OF 
CLAIM oF STATE RESPONSIBILITY 


a 


Claims of U.S. Nationals Against the German Democratic Republic (US 
Digest, Ch. 9, §1) 3 , 


At the request.of the Department of State, Senator John Sparkman in- 
troduced, on. June 25, 1976, a bill “To amend the International Claims 
Settlement Act of 1949 to provide for the determination of the validity and 
amounts of claims of nationals of the United States against the: German 
Democratic Republic.” * Ambassador Robert J..McCloskey, Assistant Sec- 
retary of State for Congressional Relations, in a letter dated June 22, 1976, 
to the President of the Senate and the Speaker of the House of Representa- 
tives, described the draft legislation as follows: | 


The draft bill proposes to add a new title to the International Claims 
Settlement Act of 1949, as amended a U.S.C. sec. 1621 et seq.), 
for the purpose of determining certain claims of nationals of the United 
States against the German Democratic Republic which arose out of the 
nationalization, expropriation, or other taking of, or special measures 
directed against property owned by nationals of the United States. 


The proposed claims program under the bill would’ be similar in 

many respects to the Czechoslovakian claims program under Title IV 

. of the International Claims Settlement Act, and in certain respects to 
the Cuban and Chinese claims programs under Title V of the Act. 


The bill authorizes the Foreign Claims Settlement Commission to - 
receive and determine the validity and amounts of claims by nationals 
of the United States against the German Democratic Republic for 
losses arising as a result of the nationalization, expropriation, or other 
taking of property owned at the time by nationals of the United States. 


375 DEPT. STATE BOLL. 12 (1976}. 
15, 3621, 94th Cong., 2d Sess. (1976). 
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A 12-month filing period is provided and the Commission is required 
to complete its affairs with respect to these claims within 3 years after - 
the deadline filing date. : 


- A claims fund is established in the U.S, Treasury Department for the 
payment of claims authorized under this title. The fund will be 
composed of such funds as may be paid to the United States by the 
German Democratic Republic pursuant to the terms of any agreement 
settling such claims. . 


Claims under the bill will not be favorably considered unless the 
property on which such claims are based was owned, wholly or par- 
tially, by a national or nationals of the United States on tke date of Joss 
and continuously until the date of filing. A national cf the United 
States, as defined under the bill, may be a natural person who is a 
citizen of the United States or a corporation or other legal entity or- 
ganized under the laws of the United States, in which at least 50 per- 
cent of the outstanding shares of stock is owned by natural persons 
who are United States citizens. . : 


An award payment procedure is prescribed which is similar to other . 
titles of the International Claims Settlement Act. Awards less than 
$1,0C0 would be paid in full. All awards exceeding $1,000- would be 
paid an initial amount of $1,000 and the unpaid balance would be. 
prorated in the same proportion as all other awards exceeding $1,000. 
After payment in full of all principal amounts of awards, pro rata 
payments may be made on account of any interest that may be allowed 
on such awards. | 


An appropriation is authorized for such sums as may be necessary to 
enable the Commission and the Treasury Department to pay eir 
administrative expenses in carrying out their functions under the new 
Title VI. p 3 


These are the basic provisions of the Act to which have been added 
certain necessary incidental provisions, including claims of stockholders, 
attorney fee limitations, and other procedural matters. Subsection 4(h) 
provides, among other things, that the action of the Commission in 
allowing or denying any claim shall be final and conclusive on all 
questions of law and fact and not subject to review by any official, de- 
partment agency, or establishment of the United States, or by any 
court, 


In late 1974, the Foreign Claims Settlement Commission, at the 
request of the Department of States, conducted a registration of claims 
against the German Democratic Republic. Over 8,000 notices and 
claim registration forms were forwarded to persons at their last known 
addresses who had previously contacted the Department of State and 
the Foreign Claims Settlement Commission concerning possible losses 
in East Germany. Approximately 2,100 of these registration forms 
were completed and returned to the Commission prior to the deadline 
filing date of July 1, 1975. Since approximately 4,000 of the forms 
were returned for insufficient addresses, the number of potential claim- 
ants under the bill is an unknown quantity. However, based on 
experience in similar circumstances, it is estimated that as many as 
four or five thousand claims could be filed under the new program. _ 


The bill authorizes the Secretary of the Treasury to deduct from any 
amounts covered into the Claims Fund an amount equal to 5- per 
centum as reimbursement to the U.S. Government for expenses in- 


i i ; ? - : 
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curred: by the Commission and by the Treasury Department in the 
administration of this title. Accordingly, it is possible that all or most 
of the administrative. expenses incurred by the Commission and the 
Treasury would be reimbursed to the United States. 


: The proposed bill stems from the time that diplomatic relations 
were established between the Governments of the United States and 
the German Democratic Republic in July 1974. It was agreed during 
those negotiations that, following the ‘establishment of relations and 
the opening of embassies, the two Governments would enter into 
negotiations for the settlement of U.S. claims and other financial and 
property questions which, thus far, remain unresolved. 


- 


The Department of State believes that claims of nationals of the 
United States against the. German Democratic Republie should be 
adjudicated as soon as possible by the Foreign Claims Settlement 
Commission. Enactment of the bill and adjudication of the claims 
before an agreement is negotiated and concluded with the German 
Democratic Republic for payment of claims is contemplated for more 
than one reason. The Department of State may be in a better posi- 
tion to negotiate an adequate settlement if the scope of the claims has 
been authoritatively determined before negotiations are undertaken. 
Adjudication at this time would take advantage of the experienced 
staff currently in the employ of the Commission. The claims are old, 
many more than 30 years old, and the sooner evidence in support of 
them is assessed, ‘the better: The enactment of this bill will allow 
the Foreign Claims. Settlement Commission substantially to conclude 
the adjudication of claims by American citizens for losses resulting 
from the myriad of nationalization programs carried out by certain - 

- Eastern European governments after World War II.? 
Mg 


SUBSTANTIVE BASES FOR INTERNATIONAL CLAIMS 
Certain Nuclear Incidents (US Digest, Ch. 9 §2) 


On June 1, 1976, President Ford issued Executive Order 11918, entitled 
“Compensation for Damages Involving Nuclear Reactors of United States 
Warships,” for the purpose of providing for prompt, adequate, and efféctive 
compensation in certain nuclear incidents. The text of the Executive Order 
follows:. 


By virtue of the authority vested in me by the joint resolution ap- 
proved December 6, 1974 (Public Law 93-513, 88 Stat. 1610, 42 U.S.C. 

- 2211),1 and by section 301 of Title 3 of the United States Code, and 
as President of the United States of America, in order that prompt, 
adequate and effective compensation will be provided in the unlikely 

_ event of injury or damage resulting from a nuclear incident involving 
the nuclear reactor of a United States warship, it is hereby ordered as 


follows: 


Section l(a) With respect to the administrative settlement of . 
claims or judgments for bodily injury, death, or damage to or loss of ~ 
real or personal property proven to have resulted from a nuclear in- 
cident involving the nuclear reactor of a United States warship, the 
Secretary.of Defense is designated and empowered to authorize, in 


- 2122 Conc. Rec. $10665-68 (daily ed. June 25, 1976). 
1 See 1974 U.S. Dicesr 418. k 
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accord with Public Law 93-513, the payment, under such terms and . 
conditions as he may direct, of such claims and judgments from con- 
tingency funds available to the oe of Defense. . a 
(b) The Secretary of Defense shall, when he considers such action 

appropriate, certify claims or judgments described in subsection (a) 
and transmit to the Director of the Office of Management and. Budget 
his recommendation with respect to appropriation b the Congress of 
such additional sums as may be necessary., 


Sec. 2. The provisions of section 1 shall not be deemed to replace, 
alter, or diminish, the statutory and other functions vested in the At- 
torney General, or the head of any. other agency, with respect to 
litigation. against the United States and judgments and compromise 
‘settlements arising therefrom. e7 


Sec. 3. The functions herein delegated shall be exercised: in .con- 
sultation with the Secretary of State in the case of any incident giving 
rise to a claim of a foreign country or national thereof, and inter- 
national negotiations relating to Public Law 93-513 shall be performed 
by or under the authority of the Secretary of State.? 


TRANSNATIONAL CORPORATIONS, FOREIGN INVESTMENT, AND Tax Law 
` Transnational Corporations (US Digest, Ch. 10, §4) _ 


On June 14, 1976, President Ford announced three new initiatives on 
questionabls' corporate payments abroad, following his receipt: of the. 
initial findings of the Task Force on Questionable Corporate Payments 
Abroad, which he had established on March 31, to review U.S. policies 
toward corporations that engage in such payments to other nations. 

First, as a deterrent to bribery by. American-controlled industries, he 
directed the Task Force to prepare legislation that would require corporate 
_ disclosure of all payments made with the intention of influencing foreign 

-government officials, with civil and criminal penalties for failure to comply 
with the new disclosure law. | 

Second, he endorsed legislation proposed by the Securities and Exchange 
Commission * which would amend the Securities Exchange Act of 1934: 


—to prohibit falsification of corporate accounting records; 

—to prohibit the making of false and misleading statements by corporate 
officials or agents to persons conducting audits -of the company’s books and 
records and financial operations;, | | 

—to require corporate management to establish and maintain its own 
system of internal. accounting controls designed to provide reasonable 
assurances that corporate transactions are executed in accordance with 
management's general or specific authorization, and that such transactions 
are properly reflected on the corporation’s books. 


241 Fed. Reg. 22329 (1976). | | 

2112 WEEKLY COMPILATION OF PRESIDENTIAL Documents, No. 25 at.1056 (June 21, 
1976). . nea 
2 See 15 ILM 618 (1976). 
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' Third, the President announced his intention to seek priority treat- 
ment from U.S. major trading partners for the U.S. proposed international 
agreement on questionable corporate praċtices abroad, put forward in the 
- UN Commission on Transnational Corporations at Lima on March 5, 1976.3 


8 See id. 474. 
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JUDICIAL DECISIONS 
Alona E. Evans 7 


Act of state—Cuba—doctrine not applicable to commercial transactions 


ALFRED DUNHILL OF LONDON, Inc. v. RepusLic oF Cusa. 96 S.Ct. 1854." 
U.S. Supreme Court, May 24, 1976. ' 


Petitioner sought to recover $148,600 which it had paid to interventors 
appointed in 1960 by the Cuban Government to operate five Cuban com- 


‘panies which produced Havana cigars. The money constituted accounts . 


receivable for shipments of cigars made to petitioner prior to the interven- 
tion. In the course of litigation of the questions of payment for preinter- 


_ “vention and postintervention shipments as well as trademark infringement, 
which involved the former Cuban owners of the five companies most of 


whom now resided in the United’ States,! petitioner and two other im- 
porters,? and the interventois, it was held that the interventors were en- 
titled to pursue their claims for debts contracted after September 15, 1960, 
the date of intervention, and that the owners were entitled to pursue their 
claims for trademark infringement. F. Palicio y Cia., S.A. v. Brush, 256 
F.Supp. 481 (S.D.N.Y. 1966), 61, AJIL 601 (1967); afd 375 F.2d 1011 (2d 
Cir. 1966), cert. denied sub nom. Brush v. Republic of Cuba, 389 U.S. 
830 (1967). 

After trial of the various claims, setoffs, counterclaims, and cross-claims 
advanced by the several parties, it was further held that the former owners 
were entitled to payments from the importers for preintervention shipments 
in that.the accounts receivable did not constitute part of the expropriated 


property but that the interventors were entitled to payments for postinter- 


vention shipments, subject to setoff for payments mistakenly made by the 
importers to the interventors on accounts receivable. Menendez v. Faber, 
Coe & Gregg, Inc., 345 F.Supp. 527 (S.D.N.Y. 1972), 67 AJIL 338 (1973). 
On appeal, the Court of Appeals for the Second Circuit affirmed the Dis- 
trict Court’s decision with the modification that the importers’ setoffs would 


_be allowed up to the limit of the interventors’ claims for payment of the 


postintervention shipments. Menendez v. Saks and Co., 385 F.2d 1355 
(2d Cir. 1973), 68 AJIL 325 (1974). The right to seto satisfied the 
debts owed by two of the importers to the former owners. Petitioner, 
however, owed $93,000 for postintervention shipments and had mistakenly 
paid $148,600 to the interventors for eo shipments. Peti- 


* Full text at 15 ILM 485 (1976). 

1F, Palicio y Cta., S.A.; Tabacalera José L: Piedra, S.A.; Por bnon S.A.; 
Cifuentes y Cia; Menendez, Garcia y Cia., Ltda. Sone rokseead tc as “former 
owners” 

3 Alfred Dunhill of London, Inc; Faber, Coe & Gregg; Saks and Co. (hereinafter 
referred to as “importers”). l 
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tioner consequently sought to recover its full claim against the interventors 
for these payments in order to pay the accounts receivable due the former 
owners. The Court of Appeals took the view that the act of state doctrine 
barred an afirmative judgment to the extent that petitioners claim ex- 
ceeded its debt for postintervention shipments. On appeal, after the case 
had been’ argued twice, the Supreme Court reversed this holding of the 
Court of Appeals.’ SERN 
Mr. Justice White observed that the Court agreed with the District Court 
and the Court of Appeals that the accounts receivable were not part of 
the property confiscated in 1960 and consequently that the interventors 
had no claim to these funds. The Court did not agree, however, with the 
Court of Appeals’ view that the interventors’ refusal to return these funds 
constituted an act of state. The Court said: | 


No statute, decree, order or resolution of the Cuban government itself 
was offered in evidence indicating that Cuba had repudiated her 
obligations in general or any class thereof or, that she had as a sov- 
ereign matter determined to confiscate the amounts due three foreign 
importers.® : P | 


The Court continued: 


If we assume with the Court of Appeals that the Cuban government 
itself had purported to exercise sovereign power to confiscate the mis- 
taken payments belonging to three foreign creditors and to repudiate. ` 
interventors adjudicated obligation to return those funds, we are 
nevertheless persuaded by the arguments of petitioner and by those of 
the United States that the concept of an act of state should not be 
extended to include the repudiation of a purely commercial obligation 
owed by a foreign sovereign or by one of its commercial instru- 
mentalities. Our cases have not yet gone so far, and we decline to 
expand their reach to the extent necessary to affirm the Court: of 
Appeals. os 


It is the position of the United States, stated in a brief filed by the 
Solicitor General, that such a line should be drawn in defining the 
outer limits of the act of state concept and that repudiations by a 
foreign sovereign of its commercial debts should not be considered to 
be acts of state beyond legal question in our courts. Attached to the 
brief of the United States and to this opinion as Appendix 1 is the 
letter of November 25, 1975, in which the Department of State, speak- 
ing through its Legal Advisor agrees with the brief filed by the Solicitor 
General and, more specifically, declares that “we do not believe that 
the Dunhill case raises an act of state question because the case in- 
volves an act which is commercial, and not public, in nature.” 4 


After reviewing the evolution of U.S. policy regarding the distinction be- 
tween the absolute and restrictive theories of sovereign immunity, leading 
to the present policy of refusing to grant immunity to commercial activities 

. of states, a position common to the practice of a number of other countries, 


8 96 S.Ct. 1854, 1861 (footnotes by court omitted). 
4 Id. 1861-62. Reprinted as Appendix 1, infra p. 831. 
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Mr: Justice White said: 


Indeed, it is fair to say that the “resrictive theory” of scvereign im- 

munity appears to be generally accepted as the prevailing law in this 
country. ALI, Restatement (Second), Foreign Relations Law of the 
United States, §69 (1965). | | | 


Participation by foreign sovereigns in the international commercial 
market has increased substantially in recent years. Cf. International 
Economic Report of the President 56 (1975). ‘The potential injury to 
pava businessmen—and ultimately to international trade itself— 
rom a.system in which some. of the participants in the international 

. market are not subject to the rule of law has therefore increased cor- 
respondingly. As noted above, courts of other countries have also. 
recently adopted the restrictive theory of sovereign immunity. Of — 

F aa importance is the fact that subjecting foreign governments to the 
rule of law in their commercial dealings presents a much smaller risk 
-of affronting their sovereignty than would. an attempt to pass on, the 
legality of their governmental acts. In their commercial capacities, 
foreign governments do not exercise powers peculiar to sovereigns. 
Instead, they exercise only those powers that can also be exercised by. 
private citizens. Subjecting them in connection with such acts to the 
same rules of law that apply to private citizens is unlikely to touch 

- very sharply on “national nerves.” Moreover, as this Court has noted: | 


“the greater the degrée of codification or consensus concerning a particular 
area of international law, the more appropriate it is for the judiciary to render 
decisions regarding it, since the courts can then focus on the application of, 
an agreed principle to circumstances of fact rather than on the sensitive task 
of establishing a principle not inconsistent with the national interest or with 
international justice.” 


Banco Nacional de Cuba v. Sabbatino, 376 U.S. [398], at 428 (1964) 
... [58 AJIL 779 (1964)]. See also id., at 430 n. 34.... There may be 
little .  . codification or consensus as to the rules of international law 
concerning exercises of governmental powers, including military powers 
and expropriations, within a sovereign state’s borders affecting the 
property or persons of aliens. However, more discernible rules of in- 
ternational law have emerged with regard.to the commercial dealings , 
of private parties in the international market. The restrictive approach ~ 
to sovereign immunity suggests that these established rules should be 

applied to the commercial transactions of sovereign states, 


Of course,: sovereign immunity has not been pleaded in this case; 
but it is beyond cavil that part of the foreign relations law recognized 
by the United States is that the commercial obligations of a foreign 
government may be adjudicated in those courts otherwise having 
jurisdiction to enter such judgments. Nothing in our national policy 
calls on us to recognize as an act of state a repudiation by Cuba of an 
obligation’ adjudicated in our courts and arising out of the operation 
of a commercial business by one of its instrumentalities. For all the 
reasons which led the Executive. Branch to adopt the restrictive theory 

_ of sovereign immunity, we hold that the mere assertion of sovereignty 

© as a defense to a claim arising out of purely commercial acts by a 

foreign sovereign is no more effective if given the label “Act of State” 
than if it is given the label “sovereign immunity.” 


In describing, the act of state doctrine in the past we have said that 
it “precludes the courts of this country from inquiring into the validity 
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of public acts. a recognized foreign sovereign power committed within 
its own territory.” Banco Nacional de Cuba v. Sabbatino, 376 U.S. 
398, 401 (1964)... . (emphasis added), and that it applies to “acts done 
within their own states, in the exercise of governmental authority.” 
Underhill v. Hernandez, 168 U.S. 250, 252... (1897) (emphasis 
added). We decline to extend the act of. state doctrine to acts com- 
mitted by foreign sovereigns in the course of their purely commercial 
operations. Because the act relied on by respondents in this case was 
an act arising out of the conduct by Cuba’s agents in the operation of 
cigar businesses for profit, the act was not an act of state.® 


Powell and Stevens, JJ, concurred. | 

Mr. Justice Marshall, together with Brennan, Stewart, and Blackmun, JJ, 
dissenting, took the view that “. .. the continued retention of those monies 
[i.e., accounts receivable] has been undertaken as an exercise of sovereign 
power.” © As for the majority's view that the act of state doctrine’ was 
governed by the absolute and (here). restrictive theories of sovereign im- 
munity, Mr. Justice Marshall said: : 


The doctrine of sovereign immunity, concerned only with the status 
of a party to a lawsuit, does not focus on the other circumstances just 
mentioned [i.e., characteristics of a political question]; it is simply not 
designed to be responsive to the particular considerations underlying 
the act of state doctrine. Whatever exceptions there may be to sov- 
ereign immunity ought not be transferred automatically, therefore, to 
the act of state doctrine.’ 


APPENDIX ] 1 


THE LEGAL ADVISER, 
' _ DEPARTMENT OF STATE, 
Washington, November 26, 1975. 


Dear MR. SOLICITOR GENERAL: 


In the case of Alfred Dunhill of London, Inc. v. The Republic of Cuba, 
which is before the Supreme Court on petition for a writ of certiorari, No. 
73-1288, the Court has requested the parties.to discuss whether its holding 
in ein pee de Cuba v. Sabbatino, 376 U.S. 398 .. . , should be re- 
considered, : 


The Department of State believes that the question of whether the © 
Sabbatino case should be reconsidered involves matters of importance to 
the foreign policy interests of the United States and requests that its views 
be conveyed to the Supreme Court, | i 


. The views expressed herein are in addition to the arguments presented in 
the brief amicus curiae which the United States is filing in the Dunhill 
case. As urged in that brief, we do not belieye that the Dunhill case 
raises an-act of state question because the case involves an act which is » 
commercial, and not public, in nature. Moreover, since 1952, the Depart- 
ment of State has adhered to the position that the commercial and private 
‘activities of foreign states do not give rise to termination that adjudications 


5 Id. 1865-67. 

6 Id. 1875. 

7 Id. 1877. l , 
144 U.S.L.W. 4665, 4673-74 (S.Ct., May 25, 1976) (footnotes omitted). 
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of commerical liability against foreign states do not impede the conduct of 
foreign relations, and that such adjudications are consistent with inter- ` 
national law on sovereign immunity. 


In the event, however, that the Court reaches the question whether the 
Sabbatino holding should be reconsidered, we believe that the following 
considerations should be called to the Court’s attention: 


Since Sabbatino was decided in 1964, the Department cf State has on 
two occasions expressed to courts in the United States its views concerning 

act of state adjudications. First, in the Sabbatino case itself, on remand, 
- the Executive Branch declined to make a determination, under the Hicken- 
looper Amendment, 22 U.S.C, mand Sa “that application of the act of 
state doctrine is required in this case by the foreign policy interests of the 
United States.” Banco Nacional de Cuba v. Farr, 272 F.Supp. 836, 837 
(S.D.N.Y.), aff'd, 383 F.2d 166 (C.A.2), certiorari denied, 390 U.S. 956. .; . 
Having taken note of the Executive Branch’s position, the district court in 
Farr applied the Hickenlooper Amendment and held that a Cuban decree 
of confiscation violated customary international law. 272 F.Supp., at 838. 


Second, in First National City Bank v. Banco Nacional de Cuba, 406 
U.S. 759 ..., the Department of State informed the Supreme Court that 
general foreign relations considerations did not require application of the | 
. act of state doctrine to bar adjudication of a counterclaim when the foreign 

state’s claim arises from a relationshi between the parties existing when 
the act of state occurred, and when the amount of relief to be granted is 
limited to the amount of the foreign state’s claim. Relying on the prece- 
dent of Bernstein v. N. V. Nederlandsche Amerikaanshe, Etc., 210 F.2d 375 
(C.A.2), where the Department had advised that the act of state doctrine 
need not apply to a class of cases involving Nazi confiscations, the Depart- 
ment in First National City Bank concluded that the act of state doctrine. 
need not be applied “in this or like cases.” : y. 4 


Significantly, the Farr, Bernstein and First National City Bank cases each 
involved an Executive Branch determination which opened the way for 
U.S. courts to review an act of state on the merits under international law. 
In each of these cases, the claim or counterclaim in question alleged that 
an act of state violated customary international law. Thus, at least on a 
case-by-case basis, the trend in Executive Branch pronouncements has been 
that foreign relations considerations do not require applicaticn of the act of 
state doctrine to bar adjudications under international law. 


This trend is mirrored in other countries. Apart from the cases cited by 
Mr. Justice White in Sabbatino, 376 U.S. at 440 n.1..., there have been 
several recent decisions where foreign courts have reviewed state acts 
under international law. English law, from which our act of state doctrine 
derives, does not require British courts to abstain from reviewing state acts 
under international law. As far as can be determined, this exercise of the 
judicial function in foreign jurisdictions has not caused serious foreign 
relations consequences for the countries concerned. 


The present case is similar to Bernstein, Farr and First National City 
Bank. This Department is of the opinion that there would be no em- 
barrassment to the conduct of foreign policy if the Court should decide in 
this case to adjudicate the legality of any act of state found to have taken 
place and to make such adjudication in accordance with any principle of 
_ international law found to be relevant. 


In general this Department’s experience provides little support for a 
presumption that adjudication of acts of foreign states in accordance with 
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relevant principles of international law would embarrass the conduct of 
foreign policy. Thus, it is our view that if the Court should decide to over- 
rule the holding in Sabbatino so that acts of state would thereafter be sub- 
ject to adjudication in American courts under international law, we would 
not anticipate embarrassment to the conduct of .the foreign policy of the 

United States. 


Sincerely, 


Monroe LECH. 
- a 
Act of state—nationalization—extraterritorial effect—Pakistan—Bangladesh 


RUPALI BANK V. PROVIDENT NATIONAL Banx. 403 F. Supp. ear 
‘US, District Court, E.D.Pa., Sept. 22, 1975. 


Rupali Bank (Rupali), a Bangladesh company, brought an action to 
recover $648, 294,94 from Provident National Bank (Provident), a Pennsyl- 
vania company. The case arose out of an arrangement between Provident 
and the Muslim Commercial Bank, Ltd. (Muslim Bank), a West Pakistan 
company, whereby Muslim Bank made loans to a jute processor in East 
Pakistan which were repaid from export bills collected by Provident from 
a jute importer in the United States. Muslim Bank maintained a branch 
in Dacca which did not, however, have a separate legal status from the 
parent company. Between December 1, 1971 and March 22, 1972, net 
proceeds of $648,294.94 were credited by Provident to Muslim Bank's ac- 
count. On December 16, 1972, the Government of Bangladesh, now re- 
placing the Government of East Pakistan, asserted control over the assets 
of banks in Dacca the head offices of which were in Karachi. On March 
26, 1972, the assets of Muslim Bank’s Dacca branch were vested in Rupali 
pursuant to the Bangladesh Banks Nationalization Order. Rupali, in Jan- 
uary, ordered Provident to transfer the Muslim Bank account to it; instead, 
Provident, acting before March 26, 1972, transferred the funds to Muslim 
- Bank in Karachi. The question was whether the nationalization order as 
an act of state should be given effect in Pennsylvania so as to transfer 
‘ownership of the account to Rupali. The District Court found for- 
defendant. ` 

In a memorandum opinion, Cahn, D. J., pointed out that the account in 
question had been established in Muslim Bank’s name and that its Dacca 
branch had had no independent existence. | The Court observed that 
United States ù. Belmont, 301 U.S. 324 (1937) and United States v. Pink, | 
315 U.S. 203 (1942), 36 AJIL 309 (1942), on which plaintiff relied, were 
not relevant to this situation; rather, Republic of Iraq v. First National 
City Bank, 353 F.2d 7.(2d Cir. 1965), 60 AJIL 592 (1966) and Menendez 
v. Saks and Co., 485 F.2d 1355 (2d Cir. 1973), cert. granted sub nom. Alfred 
Dunhill of London, v. Republic of Cuba, 416 U.S. 981 (1974), 68 AJIL 
325 (1974), should be applied. Republic of Iraq made compensation the 
‘requisite for expropriation (see 353 F.2d 47, 51), but no such provision had 
been made by Bangladesh here. The Court said: 


Since the dollar account was located in Philadelphia the act of state -` 


_ doctrine Coss not preclude this court from enforcing the public policy 


t 
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of the United States and the Commonwealth of Pennsylvania which is . 
vehemently opposed to confiscation without compensation. Also, as 
noted above, there was no question in Belmont that a Russian corpora- 
ticn was the owner of the assets located in New York State. Here, I 


have found that the plaintiff was not the owner of the dollar account 
in Philadelphia. 


Rupali sought to rely upon dictum in Menendez to the effect that the act 
of state doctrine applied where a state had jurisdiction over the contested 
assets at the time of expropriation. (See, 485 F.2d 1355, 1364, 1365). 
‘Having heard experts provided by the parties on the subject of the concept 


of jurisdiction in Pakistan and Bangladesh, Cahn, D. J.; concluded that "i 


there was no such relationship here. The Court said: 


After a careful review of the statutes and cases 5 involved and con- 

- sidering the direct and cross-examinations of the experts, I conclude 

that the Bangladesh courts would not have in personam jurisdiction 

over Provident in regard to the dollar account in Philadelphia. There- 

fore, the dictum in Menendez does not require. the application of the 
act of state doctrine to this case to, enforce the expropriation order.’ 


The Court also noted that Muslim Bank had revoked a power of attorney | 
which it had granted to certain employees of its Dacca branch prior to | 
Rupali’s demand for payment, which act was further evidence of the termi- 
nation of any relation between Dacca and the account in Pennsylvania. 


Sovereign immunity—state gaa in commercial enterprise—long-arm 
l statute——Romania 


Rovin Sarxs Co. v. SOCIALIST REPUBLIC OF ROMANIA 403 F.Supp. 1298. 
U:S. District Court, N.D. Il. , Sept. 15, 1975. 


Plaintiff brought an action for damages against the Socialist Republic of 
Romania and various agencies thereof, complaining that defendants had 
allegedly violated plaintiffs exclusive wine distributorship and had failed 
to deliver wine for which plaintiff had contracted. Defendants moved to 
‘quash service or to dismiss for want of personal and subject-matter jurisdic- 
tion. The District Court found defendants liable to suit on their contracts 
and to the reach of the Illinois long-arm statute; defendants could not 
be sued in Illinois as to claims arising out of eee ‘breacaes of contract 
in Ohio and Arizona. 

With regard to the. defense of sovereign immunity, Marshall, D.-J., 
pointed out that “where a foreign sovereign engages in commercial as op- 
posed to political or governmental activities, it is not immune from. suit — 
_0n its contracts.”? Defendants were subject to Illinois jurisdiction through 
its long-arm statute because they had allegedly committed a tortious act in 
Illinois. On the other hand, Illinois jurisdiction did not extend to claims 
against defendants arising out of transactions affecting other states. 


1403 F.Supp. 1285, 1290. - ‘2]d, 1291, 

1403 F:Supp. 1298, 1302, citing Victory Transport Inc. v. Comisaria General de 
Abastecimientos y Transporte, 336 F.2d 354 (2d Cir. 1964), cert. dented 381 U.S, 
934 (1965), 59 AJIL 388 (1965). | vs i 
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Sovereign immunity—diplomatic immunity—Republic of New Africa 


UNITED STATES V. James. 528 F.2d 999. 
= U.S. Court of Appeals, 5th Cir., March 19, 1976. 


Seven defendants appealed from their convictions on charges of con- 
spiracy to commit assault on federal officers, use of firearms to commit 
assault, and unlawful possession of firearms. The charges arose out of a 
shoot-out between federal agents and local police and appellants at the 
“capitol” of the Republic of New Africa (RNA) in Jackson, Mississippi, 
during which a policeman was killed and two other officers were wounded. 
. The RNA purported to be an independent country consisting of descendants 
of African slaves and comprising the area of Mississippi, Louisiana, Ala- 
bama, Georgia, and South Carolina. The Court of Appeals affirmed six 
convictions, reversed one, and vacated ‘one sentence. 

One of the appellants argued that as President of the RNA he was.a 
foreign sovereign and so was immune from judicial process. The Court 
said: 


That contention is frivolous. The facts of this case do not entitle him 
to sovereign or diplomatic immunity. He has no license to commit 
murder or any other crimes in any part of the United States. ‘The 
Court rejects Henry’s arguments that RNA is a foreign diia and 
that his acts took piace within the borders thereof,* 


R, air transport-~terrorist attack on air port terminal—treaty 
interpretation—1929 Warsaw Convention : 


EVANGELINOS V. TRANS Worb AIRLINES, Inc. No. 75-1990. 
. U.S. Court of Appeals, 3d Cir., May 4, 1976.°- 

Plaintiffs- brought an action for damages against defendant air carrier 
for injuries that they had sustained during a terrorist attack on the transit 
lounge of the Athens airport on August 5, "1973. At the time of the attack, 
plaintiffs had been waiting in line for the security search, prior to boarding 
defendant's flight to New York. Invoking Article 17 of the 1929 Convention 
for the Unification of Certain Rules Relating to Transportation by Air 
(Warsaw Convention) (49 Stat. 3000; 137 UNTS 11) which provided for 
carrier liability for damages for injuries occurring “in the course of any of 
the operations of embarking or disembarking,” together with the absolute 
liability limit of $75,000 provided in the 1966 Montreal (IATA) Agreement 
(31 Fed. Reg. 7302(1966) ), plaintiffs moved for partial summary judgment - 
on the issue of absolute liability. Objecting that Article 17 did not reach 
injuries sustained in the terminal building, defendant also. moved for partial 
summary judgment on the issue of liability. The District Court granted 
defendant’s motion. Evangelinos v. Trans World Airlines, Inc., 396 F.Supp. 
95 (W.D.Pa..1975), 69 AJIL 887 (1975). On appeal, the Court of Appeals 
reversed this decision and remanded the case for further proceedings. ~ 
_ It was agreed that carrier was absolutely liable up to $75,000 per passen- 
ger for an injury covered by Article 17 of the Convention and ‘that tne 


1528 F.2d 999; 1016. | 
* Text of decision provided by Judge Edward Dumbauld. 
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terrorist. attack constituted an “accident” within the terms of Article 17. 
The question was whether “the operations of embarking or disembarking” 

_ extended to presence in the transit lounge of the terminal. Van Dusen, C. J., 

pointed out that at the time of the incident the passengers were aa the 
control of the carrier. 


This conclusion is oporna by the fact that TWA service sana 

were standing at Gate 4, guiding the passengers, and TWA security 
. personnel were present. Under these circumstances, it is reasonable 

to conclude that FWA had begun to perform its obligation as air 

carrier under the contract of carriage and that TWA, by announcing. 

the flight and taking control of the passengers as a group, had assume 

responsibility for the plaintiffs’ protection. . Thus, for all practical 
`” purposes, “the operations of embarking” had begun. . 


Since the danger of violence—whether in the im of. terrorism, 
hijacking or sabotage—is today so closely associated with air trans- 
portation, we have little difficulty in concluding that-the plaintiffs in 
this case were not located in a “safe place,” far removed from risks now 
inherent in air transportation. ... To conclude otherwise would be to 
freeze the Warsaw Convention in its 1929 mold, when air travel was 
in its infancy, and to ignore current air travel procedures and the 
special risks created by the type of violence Tar acsutes in this’ 
tragedy.? 

Carriers argument based on the travaux paaie that the Con- 
vention was not intended to reach accidents occurring within a terminal 
was rejected by the Court, which observed that the draft of Article 20 of 
the Gonvention which had been prepared by the Comité Internationale 
Technique d'Experts Juridique Aériens (CITEJA) had been defeated at the 
_ conference because it established carrier liability on an aerodrome-to-aero- 
drome (ie. entire area of airfield} basis, The Court said: . 

Furthermore, by analyzing this case, as we have, in light of thè car- 
riers control over the passengers and the likelihood of injury by causes 
inherent in air transportation, we have accommodated the concerns 
of those who opposed the CITEJA draft without doing violence to 
the language of Article 17.? - 

Chief Judge Seitz, dissenting, argued that the máy had departed 
from the history of the Convention and- relevant case law in the United 
States and France, other than the decision of the Court of Appeals for the | 
Second Circuit in Day v. Trans World Airlines, Inc., 528 F.2d 31 (1975), ` 
petition for cert. filed, 44 U.S..L.W. 3546 (U.S. March 30, 1976). In his 
opinion, “[t]he ‘particular hazards of terrorism which are unique to air 
navigation are simply not risks‘to which passengers in plaintiff's proximity 


were exposed.” $ 


Aircraft hiana pidon injury—1929 Warsaw C pipet 966 
Montreal (IATA) Agreement 


KRYSTAL v. BRITISH Overseas Arrways CORP. 403 F.Supp. 1322. 
U.S. District Court, C.D. Calif., Sept. 18, 1975. 


Plaintiffs sought to recover damages for mental distress which they 
‘suffered when an aircraft belonging to British Overseas Airways Corp. 


1 No. 75-1990, at 6-7 (footnotes by court omitted}. 
24d. 9. s Jd, 12. 
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on which they were traveling from’ Bombay to London was -hijacked to 
Amsterdam. One plaintiff also allegedly suffered physical injuries during 
the incident. Plaintiffs contended that the hijacking resulted from negli- 
gence on the part of defendant. For its part, defendant argued that 
the wording of Article 17 of the 1929 Convention for the Unification of 
Certain Rules Relating to International Transportation by Air (Warsaw 
Convention) (49 Stat. 3000: 137 LNTS 11) regarding carrier liability for _ 
“the death or wounding of a passenger or any other bodily injury suffered 
by a passenger” precluded recovery for mental distress. Defendant moved ' 
for partial summary judgment, limiting recovery to physical injury and 
setting $75,000 as the maximum amount recoverable for such injury. Plain- 
- tiffs moved for summary judgment finding mental anguish compensable 
and determining defendant’s liability for such injury. The District Court 
ruled that mental injury is compensable but refused to make a finding as 
to defendant's liability at this time. | 

The hijacking was held to be an “accident” within the terms of Article 17 
of the Warsaw Convention. Admittedly mental distress was not referred 
to in that article. The Warsaw Convention had been modified, however, 
by the 1966 Montreal (IATA) Agreement (31 Fed. Reg. 7302 (1966) ). 
Pursuant to the requirement of this agreement that passengers be notified 
of the limitations on carrier liability under the Warsaw Convention, the 
Civil Aeronautics Board issued an order repeating Article 17 but substi- 
tuting “personal injury” for “bodily injury.” Whelan, D. J., said: 


It appears that such notice is determinative of the issue. The fact 
that “wounding ... or bodily injury” is replaced by “personal injury” in 
a document intended to notify passengers of the extent of airline 
liability, suggests an intention to clarify the type of injury which is 
ay act Defendant's argument that the alteration was prompted 
' by the need to provide a generalized warning within a limited space 
is not persuasive. The difference in printing length of the two phrases 


- is minimal. ... 


In short, this Court considers. that the wording of the Warsaw Con- 
vention is subject to more than one interpretation on its face. When 
taken in conjunction with the modification appearing in the notice to 
passengers dictated by the Montreal Agreement, the comprehension 
of Article 17 must be read to include mental injuries. 


Conservation of migratory birds—1972 Convention with Japan for Protec- 
i tion.of Migratory Birds—1916 Ccnvention with United Kingdom for 

_ Protection of Migratory Birds | | 
FUND FoR ANIMALS V. FrizzeLh. 402 F.Supp. 35, 

U.S. District Court, District of Columbia, Oct. 21, 1975. 

Plaintiffs, comprising a number of organizations concerned with the 
protection of wildlife, sought a preliminary injunction to restrain defendants 
from issuing regulations authorizing the hunting of certain migratory water- 
fowl which were protected under the 1972 Convention with Japan for the 
Protection of Migratory Birds (25 UST 3329; TIAS No. 7990) and the 1916 
Convention with the United Kingdom for the Protection of Migratory Birds 


1403 F.Supp. 1322, 1323-24, 
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_ (39 Stat. ‘1702; TS 628; 12 Bevans 375). The District Court denied the 
` motion. 

In a memorandim opinion, Smith, D. J., found that the defendant U. s. 
Fish and Wildlife Service had issued environmental assessment reports on 
the existing number of waterfowl of the several species at issue and on the 
feasibility of reducing their population and had published its proposed 
regulations for public comment before they were to become effective. . 
While questioning whether plaintiffs could properly bring an action to - 
enforce the Conventions, the Court found that the terms of the Conven- 
tions were. being carried out. The Convention with Japan provided for 
hunting ‘subject to the limitation of maintaining the bird population “in 
optimum numbers” (Art. III, par. 2), and the implementing legislation 
spelled out the factors to be considered in carrying out this standard: The 
1916 Convention set a time limit of three and one-half months on hunting 
(Art. II, par. 2), which was defined in implementing regulations in terms 
of season, geography, and flight patterns. Observing that “[t]he criteria 
considered in granting preliminary relief are the moving party's likelihood 
‘of prevailing on the merits, a showing of irreparable harm, the probability 
of injury to the opposing party, and the effect of relief upon the public. 
‘interest,” 1 the Court found that the record showed little prospect for the- 


success of plaintiffs complaint on tiea merits, so nt a preliminary in- _. 


junction was not warranted. 


~ 


J urisdliction—confiscation of property by ere forces—action to re- 
cover damages—-statute of oe 


Kamica v. Bruno. 404 F.Supp. 
US. District Court, N.D. TL, Oct: ta 1975. 


Plaintiff brought an action to recover damages for the confiscation of his 

textile business in Yugoslavia during the Second World War by defendant, 
who was acting for German occupation forces in that country and who 
later allegedly converted this property to his personal use. Plaintiff stated 
` that the confiscation was dictated solely because of his Jewish religious 
belief. Defendant left Yugoslavia after the war and was located by plain- 
tiff in Illinois. Plaintiff's cause of action was based on. certain Yugoslav 
statutes which condemned such confiscation as criminal conduct, provided 
that there would be no statute of limitations on prosecution of persons- 
accused thereunder, and provided for civil action by an injured party with 
the same statute of limitations as was provided under the criminal statute 
if through the civil action a- defendant became liable to criminal prosecu- . 
_ tion. Defendant moved to dismiss the complaint on the grounds that the 
statute of limitations had run, that an indispensable party had not been 
joined, and that the matter was res judicata as plaintiff had received 
damages from Yugoslavia after the war. The District Court, dealing only 
with the issue of the statute of limitations, granted the motion to dismiss. 


= 1402 F.Supp. 35, 39. 
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Flaum, D.J., found that the Yugoslav law creating a civil action re- 
specting enemy confiscation of property was “enforceable in this forum as 
it is not antagonistic to any articulated Illinois public policy, and it appears 
to be consistent with generally recognized principles of international juris- 
: prudence.” The problem was whether, as defendant argued, Ilinois’ 
five-year statute of limitations for actions regarding injury to property 
barred plaintiff from maintaining this action which arose out of an in- 
jury sustained in 1942. After examining the distinction between procedural 
and substantive statutes of limitations, the Court concluded that the 
Illinois statute barred this action. 


Jurisdiction—foreign states—whether “persons” for treble-damage suit 
under antitrust laws -— 


scr ee yv. GOVERNMENT OF Inpra, 44 U.S.L.W. 2541. (General, June 
US. tes of Appeals, 8th Cir., May 19, 1976. | 

‘In an antitrust suit between certain foreign governments and certain 
drug manufacturers, the question was raised on appeal as to whether the ` 
‘governments constituted “persons” within §4 of the Clayton Act and, thereby, 
were entitled to treble damages. Two decisions of the Supreme Court were 
relied upon by the parties in this case of first impression. In United States v. 
Cooper Corp., 312 U.S. 600 (1941), the U.S. Government was held not to 
_ be a “person” under the antitrust laws. In Georgia.v. Evans, 316 U.S. 159 
(1942), however, the Court held that a state of the United States was a 
person under these laws. The Court of Appeals held that Evans was con- 
trolling, for as the Supreme Court had pointed out there, the federal 
government had various remedies open to it in antitrust litigation, whereas 
a state had only the treble-damage suit. Lay, J., continued: 


When Congress enacted the antitrust laws, it expressly recognized 
that illegal contracts, conspiracies and monopolies by domestic firms 
may affect commerce with other nations. In view of the holding in 
Evans that Congress intended domestic state governments to have 
standing to sue for treble damages under the antitrust laws, we con- 
clude that Congress intended other bodies politic, such as a foreign 
government, to enjoy the same right. There is certainly no indication 

_ of a contrary intent in the legislative history. In contrast to Cooper, - 
no other provisions of the Act support the contention that Congress 
intended to exclude foreign nations. We find that the district court 
correctly held that foreign nations are “persons” under §4 of the Act 
entitled to sue for treble damages.* ; 


Jurisdiction—aliens—ship in United States waters—foreign forum 


KOUPETORIS V. KoNKAR INTREPID Corp. 402 F.Supp. 951. 
U.S. District Court, $.D.N.Y., Oct. 31, 1975. 


Plaintiff, a Greek seaman, sought damages for injuries which he had 
allegedly sustained aboard defendant's ship while it was in Baltimore 


1404 F.Supp. 57, 63. 
144 U.S.L.W. 2541 (General, June 1, 1976). 
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harbor. Defendants were the owner of the ship, a Liberian corporation 
wholly owned by Greek nationals and residents with its head office in 
Athens, and its agent,.a New York corporation. The owner moved to 
dismiss for want of personal jurisdiction and insufficiency cf process; the 
_ agent moved to dismiss for want of subject-matter jurisdiction and failure to 
state a claim on which relief might be granted; and both moved to dismiss 
for want of subject-matter jurisdiction and on.the basis of forum non 
coaveniens. (Fed.R.Civ.P. 12(b)(1)(2)(3)(5)(6).) Plairtiff agreed ‘to 
the dismissal of the suit against the agent, and the District Court granted 
the motions to dismiss for want of subject-matter jurisdiction. 

There was no doubt that the Court had personal jurisdiction over the 
owner through service on its agent in New York. As diversity jurisdiction 
was not available here because both parties to the action were aliens, the 
question was whether subject-matter jurisdiction could be asserted with 
respect to a complaint arising under the Jones Act (46 U.S.C. §688 et seq.) 
Fo-lowing the criteria established in Lauritzen v. Larsen (345 U.S. 571 
(1953), 47 AJIL 711 (1953) ) regarding the applicability of the Jones Act, 
' Polock, D. J., found that the only link to the United States was the fact 
- thet the injury took place in U.S. waters; in the opinion of the Court, that 
Jin= did not suffice to establish subject-matter jurisdiction. The Court 
fornd no reason to invoke admiralty jurisdiction here as plaintiff had a 
foram in Greece in which defendant owner was willing to appear. 


Nazionality—expatriation—specific intent to relinquish nationality 


UNTED States V. MATHESON. 532 F.2d 809. 
_U.£. Court of Appeals, 2d Cir., March 3, 1976, 


This case involves two consolidated actions, one brought by the federal . 
government to recover $6,948.97 in income taxes and interest for 1966 which 
had been refunded to decedent on the ground that she was not a U.S. 
citizen in that year, and another claim brought on the same ground by the 
executor of decedent's estate for $9,954.17 in gift taxes and interest paid in 
1966-68. The basic question was whether decedent had ever knowingly. 
relmquished her U.S. citizenship. On the resolution of that quéstion de- 
perded the matter of estate taxes involving some $3,250,000. 

Decedent was born in the United States in 1904 but lived: in Europe 
after 1919. Between 1925 and 1936, she was married to a Swiss national. 
Dezedent always traveled on a U.S. passport. In 1944, she married a 
Mexican national. She applied for a certificate of Mexican nationality in 
` whch inter alia she declared her allegiance to Mexico and renounced any 
rights arising from her previous nationality. Between 1945 and her death 
in 1969, decedent traveled extensively in Europe, using an American pass- 
port and stating in all passport applications that she was a U.S. citizen. In 
this same period she paid income taxes to the United States and obtained 
exemptions from French income taxes on the ground of her American na- 
tiorality. Her yacht was registered as American in order to avoid duty on 
ent-y into France. Her death in France was reported to U.S, officials as 
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that of an American. national. In addition to this evidence of dual na- 
tionality or a.linkage to the United States on the part of decedent, there 
was an underlying consideration that the Mexican certificate had been 
sought in order to enable decedent and her family to move in and out of 
Mexico easily. Following her death, the executor raised the issue of ex- 
patriation. The District Court found for the United States, holding that 
decedent had always been an American citizen and that the estate was 
barred by laches from asserting that she had been expatriated in 1944. 
The-Court of Appeals affirmed this decision. | | 
The executor contended that decedent’s execution of the Mexican na- 
tionality certificate in 1944 conformed to the. expatriation provisions of 
.§349(1)(2) of the Immigration and Nationality Act -of 1952 (8 U.S.C. 
§1481(1)(2)),; which stated that nationality would be lost by naturalization 
‘in a foreign state or by execution of an oath of allegiance to a foreign . 
state. The Court pointed out, however, that the Supreme Court in Afroyim 
v. Rusk, 387 U.S. 253 (1967), 62 AJIL 189 (1968) (expatriation by voting 
in a foreign election) had emphasized the necessity. of proving an in- 
dividual’s intention to expatriate himself. Mansfield, C. J., observed: 


Afroyim’s requirement of a subjective intent reflects the growing trend 
in our constitutional jurisprudence toward the principle that conduct 
will be construed ‘as a waiver or forfeiture of a constitutional right 
only if it is knowingly and intelligently intended as such. Surely the 
Fourteenth Amendment right of citizenship cannot be characterized as © 
a trivial matter justifying departure from this rule. Accordingly, 
there must be proof of a specific intent to rélinquish United States 
citizenship before an act of foreign naturalization or oath of loyalty 
to another sovereign ‘can result in the expatriation of an American 
_ citizen? : l 
The executor argued that the rule of Afroyim had been overridden by 
Rogers v. Bellei, 401 U.S. 815 (1971), 66 AJIL 183 (1972).. The Court 
found no merit in this contention in view of the fact that Bellei claimed 
American nationality iure sanguinis and had to confirm it by residence in 
this country, whereas decedent claimed it iure soli and could lose it only 
by deliberate act. Decedenťs execution of the Mexican nationality certif- 
icate could be interpreted simply as establishing her claim to dual na- 
tionality. The Court said: Ey 


Furthermore, since the purely objective meaning of such a declaration 
is likely to turn upon highly technical interpretations of foreign, do- 
mestic, and international law concerning the status of dual nationals, 
it would be unfair to strip an individual of his American birthright 
when he honestly but mistakenly believed that his conduct did not 
compromise his legal status as a United States citizen or as a dual - 
national, Accordingly, to prevent such unfairness and to avoid ques- 
tionable interpretations of the meaning and effect of a declaration or 
.foreign naturalization petition, a citizen’s specific intent to relinquish 
his citizenship must be proven before: a statement of loyalty to a- 
foregn sovereign is binding as an act of expatriation.? —_ 


- 1532 F.2d 809, 814 (footnotes by court omitted). 
21d, 815, 


‘N 
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The documentary evidence available showed decedent’s intent to establish 
dual nationality not to expatriate herself. ‘In the opinion of the Court, the 
wording of the 1944 declaration “reveal[ed] it to be merely a subscription. 
to.a basic principle of international law governing dual nationality: that a 
national of one country (e.g., United States) may not look to it for pro- 
tection while she is in another country (e.g, Mexico), of which she is 
also a national.” This conclusion was in accordance with the Mexican 
Law of Nationality and Naturalization which was in effect in. 1944 and 
which, in providing for a woman's acquisition of Mexican nationality by 
matriage, did not at the same time declare her a Mexican. citizen. This’ 
law was amended in 1949 to require that a woman marrying a Mexican 
national would have to renounce her Pe nationality in order to as- 
sume. Mexican nationality. | 

Apart from ‘the above finding, Mansfield, C.J., pointed out phat the © 
executor was estopped from raising the question of expatriation at this 
time, when for a period of twenty or more years every effort had been 
made by decedent and the executor, her attorney, to establish a record of 
_ her unchanged American nationality. 


Extradition—habeas corpus relief—1842 Webster-Ashburton Treaty 


Varpy v. Unrrep States. 529 F.2d 404, 
U.S. Court of Appeals, 5th Cir., March 26, 1976. 


Petitioner, a Canadian national kaving the status of a permanent resident 
alien in the United States, was arrested in Panama at the request of Canada. 
En route. to Canada, his journey was interrupted at Miami where the U.S. 
Marshal took custody of petitioner pursuant to a petition for habeas corpus’ 
filed by his lawyer. Canada requested his detention for extradition from 
the United States. The District Court denied habeas corpus. The Court 
of Arpeals affirmed. , 

In the appellate proceedings, the government contended that the issue 
of habeas corpus relief could not be reached until extradition proceedings 
= were terminated. Gee, C.J., referring to Jhirad v. Ferrandina, 355 F.Supp. 
1155 ‘S.D.N.Y. 1973), rev'd. on, other grounds, 486 F.2d 442 (2d Cir. 1973), 
68 AJIL 330 (1974), agreed that this was the preferable procedure but 
held that, where the extradition proceeding had been unduly prolonged 
(it had commenced in January 1974), it was appropriate to grant habeas 
corpus review before the issue of extraditability had been decided. 

Petitioner argued that he had not been “found” in the United States as 
was required for extradition according to Article 10 of the 1842 Webster- 
Ashburton Treaty with the United Kingdom (applicable to Canada) (8 
Stat. 572; TS 119; 12 Bevans 82). In the opinion of the Court, there was 
no merit in this argument in view of the facts that petitioner was a resident 
of the United States and that he had instigated the move which interrupted 
his journey between Panama and Canada in order to remain in the United 


2 Id. 816. 


~ 


shee 
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States. The Court EE to inquire into the circumstances of petitioner’ S 
departure from Panama. 


Aliens—detention—“þabylifted” Vietnamese children 
Ncuyen Da Yen v. Kısswcer. 528 F.2d 1194. 
U.S. Court of Appeals, 9th Cir., Nov. 5, 1975. 


In a class action, plaintiffs sought to. compel defendants, ladbiiins the ` 
Immigration and Naturalization Service (Service), to prepare records that 
would establish the identity and parentage of a number of Vietnamese 
children who had: been brought to the United States in 1975 in the course 
of the Vietnamese Orphan “Babylift” but who were not orphans and had 
not been released for adoption. Plaintiffs were concerned with restoring 
these children to their parents’ custody. The suit was based on the theory 
that the children were being detained in violation of their rights to liberty 
and due process of ldw under the Fifth Amendment. The children had 
been admitted into the United States pursuant to the parole provision of 
the Immigration and Nationality Act of 1952, as amended -(8 U.S.C. 
§1182(d)(5)). The District Court. ordered that a schedule be set for 
production of the records and for a plan for repatriation. Both* parties _ 
appealed, plaintiffs on the ground that the schedule was too slow and the 
Service on the ground that the Attorney General’s discretionary exercise 
of the parole power was not subject to judicial review (5 U.S.C. §701(a)- 
_ (2)). The Court of Appeals affirmed the District Court’s order with a 
- ‘modification and remanded the case for further proceedings. 

The Court agreed that exercise of the parole power was not PERRETA 
Koelsch, C.J., pointed out, however, that a judicial inquiry could be made 
into the discretionary exercise of such power where a violation of con- 
stitutional rights was charged. To this end, the Court could properly 
require the production of records establishing the status of the children. 
It was pointed out that the jurisdiction of the District Court over this 
civil rights- action against federal officers had not been established within 
the terms of 28 U.S.C, §1331, although the complaint could be amended 
in this regard. The Court was satisfied, however, that jurisdiction for entry 
of the District Court’s order had been based on its habeas corpus power » 
(28 U.S.C. §2241). . The Court modified this order so that plaintiffs could 
_ have access to the children’ s records. 


Aliens—political asylum—clear probability of persecution—I 967 Protocol | 
Relating to the Status of Refugees—Chile i 


CISTERNAS-ESTAY V. IMMIGRATION AND NATURALIZATION ‘Smavice, 531 F.2d 


155. 
USS. Court of Appeals, 3d Cir., Feb. 25, 1976. 


Petitioners, nationals of Chile, sought review of an order of the Board of 
Immigration Appeals (Board) denying their application for suspension of 
their deportation on the ground that they would be subject to persecution 
if they returned to“Chile. (Immigration and Nationality Act of 1952, 
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§243(h), 66 Stat. 163; 8 U.S.C. §1253(h)). It was shown that petitioners 
had entered the United States in March 1971 as single persons on visitors . 
visas. They had married immediately after entry and had applied for 

political asylum in August 1971. The Immigration and Naturalization 
= Service (Service) denied their application in February 1974, five months . 
after the fall of the Allende government in Chile. In denying a stay .of 
deportation, the Service relied upon a letter of November 1973 from the 
Department of State to the effect that there were no grounds for a grant . 
of political asylum to petitioners. It was argued on behalf of one petitioner 
that he had criticized the condition of civil liberties under the current 
regime in Chile, conduct which would allegedly subject him to criminal- 
proceedings if he returned there. The immigration judge was authorized 
to hear a claim for relief under Articles 32 and 33 of the 1967 Protocol 
Relating to the Status of Refugees (19 UST 6223; TIAS No. 6577; 606 
UNTS 267); however, no effort was made in the proceedings to invoke — 
the Protocol. Petitioners filed for review, complaining that inter alia the 
Board had abused its discretion. The Court of Appeals affirmed the order ` 
of the Board. a a , 

After holding that the Administrative Procedure Act (5 U.S.C. §500 et 
seq.) was not applicable to review by the Board of a §242 (8 U.S.C. §1252) 
deportation proceeding, the Court then considered the complaint of abuse 
of administrative discretion. Biggs, C.J., pointed out that “it has not been 
shown [in the record] that there is a ‘clear probability’ that the Cisternas- 
Estays will be subject to persecution if deported to Chile.”* The Service's 
reliance upon a letter from the Department of State did not constitute an 
abuse of discretion, for, in the opinion of the Court: 


[I]t is perfectly reasonable for the Service to assess the validity of the 
‚asylum request under both [Chilean] governments, since the request 
‘has hinged at one time or other on the aliens’ opposition to both. Thus, 
the Service has quite properly exercised its authority under 8 C.F.R. 
§242.17 by determining that the letter was relevant? 


The Court refused to consider peżitioners arguments invoking the Protocol 
because these had not been raised: during the administrative proceedings 
and were not comprehended in the Board’s order which was now before 
the Court. ` i E E 

Gibbons, C.J., dissenting, argued that the appeal was subject to the 
mandatory disqualification provision of §5(c) of the Administrative Pro- 
cedure Act (5 U.S.C. §554(d).) : 


Aliens—political asylum—abuse of administrative discretion 


LEUNG V. IMMIGRATION AND NATURALIZATION SERVICE. 531 F.2d 166. 
U.S. Court of Appeals, 3d Cir., Feb. 25, 1976. - 


Petitioner, a Chinese national and resident of Hong Kong wto had over- 
stayed his 29 day visa as a nonimmigrant crewman, sought review of a 


1531 F.2d 155, 159. © 2Id, 160, 
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decision by the Board of Immigration Appeals (Board), refusing to permit 
him to reopen his deportation hearing so that he could plead for with- 
holding of deportation to Hong Kong on grounds of his fear of persecution 
and potential economic deprivation as a deserting seaman. (Immigration and 
Nationality Act of 1952,-§243(h), 66 Stat. 163; 8 U.S.C. §1253(h). It was 
shown that petitioner had filed a request under §243(h) sua sponte before 
the deportation hearing and without the knowledge of his counsel, who 
argued for a rehearing on the ground that because of language difficulties 
he was not acquainted with the content of petitioner’s §243(h) request. 
The immigration judge refused to reopen the hearing because inter alia 
- petitioner had resided in Hong Kong since 1967 and because economic 
deprivation was not one of the grounds for a grant ‘of relief under §243(h). 
The Board sustained this decision. ‘In holding that the Board had abused 
its discretion in denying the rehearing, Biggs, Senior C.J., chided the Board 
for its pro forma handling of petitioner’s §243(h) request and its failure 
to “make allowance for language difficulties when they potentially prejudice 
an aliens case.” The Court of Appeals remanded the case for further’ 
proceedings. 


Aliens—nonresident—liability to subpoenis as witness before federal grand 
jury—effect in foreign state—Grand Cayman Islands 


IN RE GRAND Jury Proceepincs. Unrrep STATES V. FæLD. 532 F.2d 404, 
U.S. Court of Appeals, 5th Cir., May 13, 1976. 


Appellant, a Canadian national and resident managing director of a bank 
in Grand Cayman Island, B.W.I., was served with a subpoena in Miami 
which directed him to appear as a witness before a federal grand jury 
which was investigating various business activities in the United States 
conducted by appellant’s bank and a related bank in the Bahamas. Ap- — 
pellant refused to answer any questions regarding his bank on the ground 
that such testimony would violate the ‘bank secrecy laws of the Cayman 
Islands and make him liable to criminal process there. He argued that 
compelling such testimony would viclate the prohibition of the Fifth 
Amendment against self-incrimination. The District Court held him in 
civil contempt. On appeal, the Court of Appeals affirmed this decision. 

The Court pointed out that the provision of the Fifth Amedment on self- 
discrimination was directed only to the use of testimony and did not reach. 
a situation in which the act of testifying might be treated as a crime under 
= foreign law. Appellant contended that considerations of international 

comity should bar enforcement of the subpoena. Morgan, C.J., rejecting 
this argument, said: | | 


The first and most important factor to be considered is the relative 
interest of the states involved. In this case, the United States seeks 
to obtain information concerning the violation of its tax laws. In con- 
tradistinction, the Cayman Islands seeks to protect the right of privacy 
that is incorporated into its bank secrecy laws. Unfortunately, the . 
Cayman Government position appears to be that any testimony con- 


1531 F.2d 166, 168. 
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cerning the bank will violate its laws. Therefore, either the United’. 
States or the Cayman interest must give way. | 


Under our system of jurisprudence the grand jury’s function in in- 
vestigating possible criminal violations is vital... . To the degree that 
the ability to obtain evidence is crucial to all criminal justice proceed- 
ings, the need for broad authority in the grand jury is greatest... . 
To defer to the law of the Cayman Islands and refuse to require 
Mr. Field to testify would significantly restrict the essential means 
that the grand jury has of evaluating whether to bring an indictment. 


It was shown that in the United Kingdom and in the Cayman Islands in- 
formation about the business activities of banks could be obtained under 
- certain circumstances; it followed that the United States should not be 
_ barred from compelling such disclosure. The fact that appellant was a 

nonresident alien was immaterial, as he was within the jurisdiction of the 
court when the subpoena was served. s 


Aliens—permanent residents—eligibility for employment in federal civil 
. Service 


Hampton v. Mow Sun Wonc. 93 S.Ct. 1895. 
U.S. Supreme Court, June 1, 1976. © 


Five permanent resident aliens brought a class action against the U.S. 
Civil Service Commission (Commission) and three other federal agencies 
seeking declaratory and injunctive relief against defendants’ policy of 
barring permanent resident aliens from employment in violation of the Due 
Process Clause of the Fifth Amendment and the provision in Executive 
Order No. 11,478 against discrimination in federal empolyment on grounds 
of national origin. The District Court held that the constitutional power 
of the federal government over aliens properly comprehended a policy of 
discrimination in fedéral employment. On appeal, the Court of Appeals 
for the Ninth Circuit reversed this decision, taking the position that while 
the citizenship requirement might be justified for positions involving policy- 
` making or in consideration of national security, a blanket application of | 
such a rule to federal employment was not justified. Mow Sun Wong v. 
Hampton, 500 F.2d 1031 (9th Cir. 1974), 69 AJIL 687 (1975). This 
‘opinion was handed down after the Supreme Court’s decisions in Sugarman 
v. Dougall, 413 U.S. 634 (1973), 68 AJIL 335 (1974) and Re Griffiths, 413 
U.S. 717 (1973), 68 AJIL 334 (1974), which struck down state legislation 
barring aliens from employment in a state civil service and excluding aliens 
_ from the practice of law, respectively. In the course of the present litiga- 
tion, the Postal Service, which was one of the defendants, became an 
independent agency the employees of which were no longer under the 
regulations of the Commission. In 1974, employment in the Postal Servcie 
was opened to permanent resident aliens; consequently, the Postal Service 
no longer had an interest in this case. The three remaining defendants, 


1532 F.2d 404, 407-408, citing United States v. Nixon, 418 U.S. 683 (1974) inter 
alia, 
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however, ‘appealed the decision of the Court of Appeals. After the case 
had been argued twice, the Supreme Court affirmed that decision. 

The question before the Court was the constitutionality of the Commission’s 
regulation barring permanent resident aliens from employment in the civil 
service. Mr. Justice Stevens agreed with petitioners that the question _ 
could not be resolved by applying the. rule of Sugarman to the situation, 
given the fact that the federal government, unlike the states, had plenary 
power over aliens and that the Equal Protection Clause of the Fourteenth 
Amendment was not coextensive with the Due Process Clause of the Fifth 
Amendment. . On the other hand, as the Court pointed out, aliens were 
subject to certain disabilities relative to citizens, such as being barred from 
voting. To deprive them as a class of access to a particular area of em- 
ployment would necessitate a showing of a constitutional basis for such dis- 


` crimination. Petitioners argued Congress and the President had such power 


under the Constitution and that both had acquiesced in, if not mandated, 
the Commission’s requirement of citizenship which had been in force since © 
the establishment of the Commission in 1884. Examining the practice of 
both branches in this regard, the Court found exceptions to the rule in 
certain appropriation acts and executive orders but no specific bar to em- 
. ployment of aliens. Mr. Justice Stevens noted that the change in the Postal 
Service’s regulation regarding employment of aliens was not taken notice 
of by either Branch. It would have to be shown, thén, that the Commission 

had issued its regulation for the purpose of “promot[ing] . . ..an efficient 
- federal service.” Mr. Justice Stevens said: — , : 


There is nothing in the record before us, nor in matter of which we 

- may properly take judicial notice, to indicate that the Commission 
actually made any considered evaluation of the relative desirability of 
a simple exclusionary rule on the one hand, or. the value to the service 
of enlarging the pool of eligible employees on the other. Nor can we 
reasonably infer that the administrative burden of establishing the job 
classifications for which citizenship is an appropriate requirement 
would be a particularly onerous task for an expert in personnel matters; 
indeed, the Postal Service apparently encountered no particular diff- 
culty in making such a classification. Of greater significance, however, 
is the quality of the interest at stake. Any fair balancing of the public - 
interest in avoiding the wholesale deprivation of employment op- 
portunities caused 2 the Commission’s indiscriminate. policy, as op- 
posed to what may be nothing more than a hypothetical justification, 
oe rejection of the argument of administrative convenience in 
this case. | 


In sum, assuming without deciding that the national interests identi- 
` fied by the petitioners would adequately support an explicit determina- 
- tion by Congress or the President to eects all noncitizens from the 

federal service, we conclude that those interests cannot provide an 

acceptable rationalization for such a determination by the Civil Service 

Commission. The impact of the rule on the millions of lawfully ad- 

mitted resident aliens is precisely the same as the aggregate impact 

of comparable state rules which were invalidated by our decision in 

_ Sugarman. By broadly denying this class substantial opportunities 
196 S.Ct. 1895, 1911, ý i i 


f 
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for employment, the Civil Service Commission rule deprives its mem- . 
bers of an aspect of liberty. Since these residents were admitted as 
a result of decisions: made by the Congress and the President, imple- 
mented by the Immigration and Naturalization Service acting under- 
the Attorney General of the United States, due process requires that 

. the decision to impose that deprivation of an important liberty be 
made either at a comparable level of government or, if it is to be per- 
mitted to be made by the Civil Service Commission, that it be justified 
by reasons which are properly the concern of that agency. We hold 
that §338.101(a) of the Civil Service Commission Regulations has 
fag abe these respondents of liberty without due process of law and 
is therefore invalid.” . 


Mr. Justice Brennan, joined by Marshall, J., concurring, said: 


I join the Court's opinion with the understanding that there are 
reserved the equal protection questions that would be raised by con- 
gressional or Presidential enactment of a bar on employment of aliens 
by the Federal Government.? : 


Mr. Justice Rehnquist, joined by the Chief Justice and White and 
Blackmun, JJ, dissenting, took the position that the majority had not ap- 
preciated the limited nature of judicial power in respect of the regulation 
of aliens; instead, they had “inexplicably meld[ed] together the concepts ` 
of equal protection, procedural and substantive due process to produce .. .” 
the novel concept of an alien’s “interest in liberty” respecting federal em- 
ployment‘ In his opinion, Congress had the power to decide whether or 
not aliens could be employed in federal service. The fact that the decision 
was delegated to the Commission did not vitiate its constitutional basis 


Pd 


nor open the matter to judicial scrutiny. 


Ausrnian Case NOTE 


Claims—nationality—treaty interpretation—1970 Treaty between Austria 
and Poland Concerning Settlement of Certain Financial Questions 


Decision of the Austrian Constitutional Court, No. G/15/75, Oct. 21, 1975. 
3 Europäische Grundrechte Zeitschrift 9 (1976).* 


On October 6, 1970, Austria and Poland concluded an agreement 
whereby Poland made a lump sum settlement (51,500,000 shillings) of 
claims by Austrian natural and juridical persons against Poland for seizure 
of property. Individual claims were to be adjudicated by Austria under 
the terms of the “Distribution Law Poland,” which provided inter alia that 
claims would be received only from primary claimants or successors in 
interest who had been Austrian nationals on April 27, 1945, the date of the 
Polish seizure law, and, in the case of successors in interest, who had con- 
tinued to be Austrian nationals through the date of signature of the treaty 


2 Ibid, 

s Id. 1912. 

4 Id. 1913. l 

* Text of decision provided by Prof. Ignaz Sedil-Hohenveldern, Director, Institut 
fiir Völkerrecht und Auslindisches Öffentliches Recht; University of Cologne. 

1 Austrian FEDERAL GAZETTE, BuNDESGESETZBLATT No. 74/1974. 
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(para. 7(1) (2) ) 2 Pursuant to this provision, the Federal Distribution 
Commission rejected a claim made by a woman as heir to her mother who 
had died .on September 23, 1962, on the ground that the claimant had - 
become an Austrian national only on July 25, 1952. This decision was 
reviewed by the Austrian Constitutional Court which held that paragraph 
7(2) of the Distribution Law Poland was unconstitutional. 

The Constitutional Court found a discrepancy between the texts of the 
_ treaty and the law regarding the nationality of a successor in interest. The 
treaty- provided that a successor in interest would have to be an Austrian 
national as of October 6, 1970 (Art. 1(3)),.whereas the law required that 
the successor in interest would have to show Austrian nationality as of 
April 27, 1945, as of the date when such person succeéded to the primary 
claim, and as of October 6, 1970. It was argued on behalf of the govern- _ 
ment that there was actually no discrepancy regarding these dates. The 
treaty and the law made April 27, 1945 the date on which Austrian na- 
tionality had to be established by any prospective claimant, whether pri- 
mary or successor in interest; such claimant would have had to continue 
to be an Austrian national up to the date of conclusion of the treaty. The 
. Constitutional Court found no merit in this argument. The Court said: 


Therefore, according to the Property Treaty the successors in ak 
must have enjoyed Austrian nationality merely at the date of the 
signing of the Treaty or [if juridical persons] must have had their 
-seat within the territory of the Austrian Republic respectively. . 
[Plara. 7 subpara. 2, last clause, af the Distribution Law Poland pro- 
vides additional test date conditions for successors in interest. - 


It followed that this section of the law vole the equality of F treatment 
clause of the Constitution, | 


2 Id. at 75/1974. 
33 EUROPAISCHE GHUNDRECHTE ZEITSCHRIFT 9 (1976). 


BOOK REVIEWS AND NOTES 


ae BY Leo Gross 


Defining International Age ression: The ‘Search for World Peace, A Doc- 
umentary History and Analysis. By Benjamin B. Ferencz. -Dobbs ` 
en Publications, Ine, 1975. Pp. Vol. I, xx, 558; Vol. II, xii, _ 

Among the most diligent running commentaries on the work of the 

‘Fourth Special Committee of the General Assembly on the Question of De- 

fining Aggression ‘have been those of Benjamin B. Ferencz. They have 

been notable for their important insights, as well as for an optimism which 
verged sometimes on wishfulness.! His definitive account after the achieve- 
ment of the Consensus Definition ?-is in the two volumes here under review. 

_ The scope of these two massive volumes is rather indicated by the sub- 

sub-title—“A Documentary History”’—than by either the main title “Defining 

International Aggression” or even the sub-title, “The Search for World 


Peace.” Of the 558 pages of Volume I, only 58 pages include either “his- _ 


“tory” or “analysis” by the author. The balance consists of photographed 
copies of selected documents relevant to the definition of aggression from 


` -the establishment of the League of Nations to the judgments of the Inter- 


national Military Tribunal for the Far East in 1948. It is true, of course, 
that many of these documents are familiar and accessible in existing col- 
lections, for instance, the League Covenant (pp. 61-69), the Locarno Treaty 
(pp. 157-60), the Draft Protocol for Pacific Settlement, 1924 (pp. 132-37), 


`. the Dumbarton Oaks proposals and UNCIO (pp. 285-361), and various 


documents of the Nuremberg and Tokyo Tribunals (pp. 362-539). Yet 
it is perhaps useful .to have these and other less accessible documents 
brought together inthis way for the sake of new libraries not well equipped . 
with documents of the League period. 

Of the 626 pages of Volume 2, thirteen are devoted to a sketch of UN at- 
tempts at definition (pp. 1-13), seven, to analysis of the Preamble to the 
1974 Definition (pp. 19-26), twenty-two, to that of the body of the Defini- 
tion (pp. 27-49), and three, to a statement of its significance (pp. 50-53) 
(all with accompanying footnotes). The balance of 500 or so pages (ex- 
cluding the index at pp. 615-26) are photographed copies of UN. doc- | 
uments, whether of the General Assembly and its Committees and Special 
Committees, or of the International Law Commission, or-of the Secretariat. 


1See B. Ferencz, Defining Aggression: Where It Stands and Where. Ifs Going, 66 
AJIL 491 (1972); id., A Proposed Definition of Aggression, 2 Inr. & Comp. L.Q. 407 
(1973);.id., Defining ‘Agagression—The Last Mile, 12 Cot. J. Inr. L. 430 (1973). And 
see the substantial contemporaneous commentary in S. M. Schwebel, Aggression, In- 
tervention and Self Defence in Modern Sat Law, 136 HacueE ACADEMY, REC, 
pes Couns 419-95 (II, 1972). 

2 G.A. Res 3314 (XXIX), Dec. 14, 1974, reprinted at 69 AJIL 480 (1975). . 


t 
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They begin with the Soviet Draft Definition of November 4, 1950 ? A 71) 
and proceed to the Report of the Sixth Committee of December 6, 19744 
(pp. 599-602): Substantially 300 of these 500 odd pages reproduce seriatim 
and verbatim annual reports of the Fourth Special Committee on Defining 
Aggression and the relevant annual reports of the Sixth Committee on the 
same subject. 

Few libraries involved with teaching or research in this area vold Íack 
such work-a-day documents as these, so it seems difficult to see what is 
- gained by the costly exercise of merely reproducing them without comment. 
It might have been more rewarding to include significant parts of the Sum- 
mary Records of actual discussions in the Fourth Special Committee and 
the Sixth Committee, compared with which the reports of these bodies 
- are usually rather pale, shadowy and emasculated. | 

The point is two-fold, First, that if this massive compilation were war- 
ranted, its contents, even without the space limitations imposed by costs, 
‘would have been much enriched by reference to the records of debate, 
the more so since on important Maclot; too numerous even to sample here, 
‘the tactics for achieving “consensus” used in the Fourth Special Com- 
mittee are as interesting as they remain mysterious. And the above reports 
are least revealing on such matters. _ 

The second point is that the value of this work, as well as to these 
tactics and as to the substantive issues, must rest on the authors brief 
introductory commentaries rather than on the massive collection of texts. 
As to the substantive issues, there can be no doubt as to.the learning and 
insights gained by Mr. Ferencz, both as a former Executive Counsel at the 
Nuremberg Trials and as a faithful and diligent observer at meetings of 
the Fourth Special Committee. He is led in this article-by-article summa- 
tion (pp. 19-50) to what seems a rather dour view of the value of the 1974 
Definition. | 

What is left of the Preamble, after he has pointed to paragraphs of re- 
dundant, irrelevant, unnecessary, or merely politicallymotivated elements, 
is only the first three paragraphs.’ And these are in substance quotations 
from the Charter, Article 1, paragraph 1, and Article 39." Mr. Ferencz is, 
if anything, even more critical of the body of the Definition, and the 
severity of his criticisms comes through, despite the disjointing effect of 
tying his comments to each of the eight articles seriatim, This rather 
conceals the effects of the legal interactions between the articles, and 
what they contain or omit. 

The author devotes one of his- bua glosses to “the priority principle,” . 
that is, the criterion by which that state is the aggressor which first com- 
mits any of certain stigmatized acts. This criterion is adopted in Article 2, 
but is there subjected to the qualification that the Security Council may, in 
the light of “other relevant circumstances,” consider that a finding that the 


35 GAOR, Annexes, Agenda Items No. 72, UN Doc, A/C.1/609 (1950). 

499 GAOR, Annexes, Agenda Item No. 86, UN Doc. A/9896 (1974). 

5 For the discussion of individual paragraphs, see Vol. 2, at 21-26 of the work under 
review [hereinafter cited as FERENCZ]. ` 
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state committing the stigmatized act and thereby engaged in aggression 
would not be justified. Article 2 is certainly a key provision, and. the 
indeterminacy of the qualification which its sets on the priority principle 
flows over into all other provisions. Mr. Ferencz’s commenis are therefore 
most pertinent: . | 


ł 


. References to “purposes” had been dropped. In exchange “other rele- 
vant circumstances” could be considered, and there was a requirement - 
that the act to be offensive, had to be “in contravention of the Charter.” 

- . Who decided whether an act was “in contravention” and what was’ in- 
cluded among the “other relevant circumstances” to be considered, and 
exactly what was the significance of considering the first strike to have 
prima facie evidentiary value, were all subject to different inter- 
pretations.° = 
It is apparent, as the author implies, that even the most sanguine admirer 
would be hard put to explain in what ways Article 2 offers any better 
guidance to the Security Council for the determination of aggression than 
the Council had before the Consensus Definition. In thé authors own 
words, the negotiators were concerned “to reach a consensus” only “re- ` 
garding the phrases in the text,” not about their “meaning.” l n 
‘As to a number of the acts stigmatized as prima facie acts of aggression 
in Article 3,. Mr. Ferencz is no less searing. -He observes that in Article 
3(a) concerning invasion or armed attack by armed forces of a state, or 
military occupation resulting therefrom, or any annexation by force, the 
Special Committee had merely accepted the traditional benchmarks of inter- 
national law—invasion or armed attack—as heading the list of. clearly ag- 
gressive acts.” So that what Article 3(a) might be thought to add by way 
of guidance is to include as “acts” of aggression any conduct resulting in 
“military occupation” or “annexation,” an addition pressed in the Thirteen 
Power (non-aligned) Draft. Yet, since either some invasion or some 
armed attack must have preceded occupation or annexation, Mr. Ferencz 
correctly ‘censures these additions as “redundant,” “emotive,” and “detract- 
ing” from “a precise juridical formulation,” and evidencing “the political 
nature of the Consensus Definition”? | | 
In Article 3(b) qualifying bombardment or use of any weapon against 
another state’s territory as aggression, the author sees no significant clari- 
fication. And it is obviously difficult to see that bombardment or use of 
weapons against another state’s territory would not, in any case, be an 
“armed attack”, under Article 3(a). He: Similarly regards Article 3(c), 
stigmatizing blockade of ports or coast by armed forces, as only “a classical 


8 Id. 32-33. NE | 

7 All the acts listed in Article 3 are, by its terms, to be read “subject to and in 
accordance with Article 2,” and Article 2 as already observed prescribes priority of 
. resort, and contravention of the Charter, and consideration “in the light of other 
relevant circumstances.” Cf. the U.K. delegate in Report of the Special Committee . ; . 
29 GAOR Supp. 19, at 32, UN: Doc. A/9619 (1974). 

8 Report of the Special Committee .. . 27 GAOR Supp. 19, at 14, UN Doc. A/8719 
(1972). : , 

9 FERENCZ, Vol. 2, at 34. 10 ibid. 
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illustration of an aggressive act” from which the only possible new guidance 
might arise from the Explanatory Note to it in the Sixth Committee’s Re- 
port. This declares that Article 3(c) should not “be. construed as a 
justification for a State to block, contrary to international law, the routes of 
‘free access of a landlocked country to and from the sea.?? It is clear that 
this Note was a concession to a revolt of 30 landlocked states. But, of 
course, it adds no substantial new guidance for the problem of blockade of 
landlocked states, for the inclusion in the Note of the phrase “contrary to 
international law” means that such blockade is excluded. only if inter- 
national law already forbids it. ‘The Note thus merely refers- landlocked 
and surrounding states back to their existing conflict as to whether inter- 
national law, in the absence of treaty engagements, forbids such blockades. 

A similar illusion of novel guidance, Mr. Ferenez points out, also sur- 
‘rounds Article 3(d), qualifying as an act of aggression “an attack by the 
armed forces of a State on the land, sea or air forces or marine and air . 
fleets of another State.” The apparent grant of protection (by the italicized . 
words) to merchant marine and air units, as well as those of armed forces, » 
turns out, the author correctly cbserves, to be. of quite uncertain effect. 

Littoral states, especially those claiming wide maritime zones, refused to ` 
accept Article 3(d) as stigmatizing enforcement action by them within their . 
claimed zones as aggression. Their objections were taken into account 
-by the addition in the Sixth Cormmittee’s Report, of a Note to this subarticle 
also, expressly saving “the authority of a State to exercise its rights within 
its national jurisdiction, provided such exercise is not inconsistent with the 
Charter... .” 18 The words “within the national jurisdiction” mean that the - 
question whether such enforcement action is aggression is relegated to the 
preexisting grave controversies on this- matter under international ‘law, 
which flared into physical confrontations between Iceland and the United 
Kingdom even while the definition of aggression was being debated. -- 

Mr. Ferencz’s scepticism extends also to the act of aggression described 
in Article 3(e) as to the use of armed forces of a state on the territory of 
another, contrary to, or for a longer time than what was agreed on entry. 
In the Six-Power proposal ** from which this emanated, these acts were 
only stigmatized if done for prohibited purposes there enumerated. Omis- 
sion of this reference, the author well points out, means that Article 3(é) 
may stigmatize as aggression acts quite innocent and trivial!" Nor, for 
other reasons, is he any more enthusiastic about Article 3(fy and (g) 
stigmatizing respectively the action of a state which “allows” its territory 
to be used by another state for committing an act of aggression against a 


11 UN Doc. A/9890 (1974). The Note is contained in the Report of the Special Com- 
mittee, supra note T, at para 20 and is reprinted at 69 AJIL 483°(1975). 
12 Ferencz, Vol. 2, at 35, 67, and n.167, and, UN Doc. A/C, 6/SR 1502 (M. Broms, 
Finland) (1974). 

18 See the Report of the Sixth Committee, UN Doc. A/9890, para. 10 (1974); and 
cf. as to blockade of landlocked states above referred to, id., para. 9. 

14 UN Doe. A/AC.134/L.17 and Add.1 and 2 in Report of the Special Committee . 
25'GAOR Supp. 19, at 58, 60, UN Doc. A/8019 (1970). 

15 FERENCZ, Vol. 2, at 37—38. 
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third state, and the action of a.state sending, or being substantially involved © 
in sending, armed bands to use armed force against another state. The 
underlying general ideas, he points out, have been truistic since 1933.1 
Yet, as. to the former, the Consensus Definition casts doubt on how much. 
knowledge of such use, and how much capacity to control it, will implicate 
the host state; and such issues have been central ones in interbloc conflicts 
since World War II. Article 3 obfuscates rather than clarifies them, . 

. On Article 3(g), its interplay with the amorphous Article 7, saving the. 
right of certain peoples to “struggle” and “receive support” in striving for 
self-determination, remained the subject of vehement and unremitting con- 
flict in both the Special Committee and the Sixth Committee, both before 
and after consensus. Mr. Ferencz identifies in relation to the Preamble, 
paragraph 6, what he calls the “vexing dilemma” of “how to reaffirm the 
right of self-determination and still restrain the use of force.” But even 
apart from this; he regards the text of Article 3(g) as a “confusing” and 
inadequate outcome of a “process of bargaining and compromise,” 18 offer- 
ing for example no guidance as to the permissible responses ož states which‘ 
are victims of this other.form of indirect aggression.?® l 

Just as Article 2, as seen above, impliedly leaves the definition open at 
the exculpating end, so Article 4 expressly leaves’ it open at the inculpating 
end, by providing that the Security Council may determine that acts other 
than those enumerated constitute aggression. The author can, of course, 

“justify” this as a flexibility made necessary by the diversity and complexity _ 
of coercive techniques and value systems among nations.” But he is ob- ` 
viously and naturally uneasy about the consolidation of the resulting ex- 
clusive discretionary control by the Security Council, not to speak of the. 
arbitrary operation of the inescapable Great Power veto.. He draws com- 
fort from the hope that the Council “must” be guided by “agreed stand- 
ards” of “international conduct,” and that somehow, despite his own 
- criticisms of “its many ambiguities,” the Definition will still provide this 
guidance.” | E 

I shall return later to the incongruity of Mr. Ferencz’s own analysis with 
this sanguine view. His hope about Article 4, indeed, does not sustain 
him in considering what he correctly terms the three unrelated paragraphs 
of Article 5.2? He is particularly incensed that the statement in paragraph 2 
that “a war of aggression is a crime against international peace” may allow 
the leaders of a state to protect themselves from criminal prosecution for 
aggressive warmaking by insisting that the large-scale. hostilities upon 
which they engaged were not “war.” This, of course, would be retrogres- 
sion to the main legal weakness of the peace enforcement system under the | 

League, that system being pivoted on Article 16 of the Covenant on resort 


18 Id, 38. Cf. more fully STONE, cara AND Wortp Orver 4-38 (esp. 35, 
37-38), 211-12 (1958). l ; . 
M FERENCZ, Vol. 2, at 22-23. | 18 Id. 40. 

19 Ibid. 20 Id. 41-42. 

31 Ibid, 22 Id, 42-45, 
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to war.® Nor. does Mr. Ferencz detect any contribution to clarity from the 
final paragraph of Article 5, to the effect that “no territorial acquisition or 


special advantage resulting from aggression are or shall be recognized as 


lawful.” *4 Strictly, this is directed, not to the definition, but to the con- 
sequences of aggression, and as such it is in any case a redundant state- 


ment of one application of the existing principle ex iniuria non oritur ius. 


It is, of course, precisely because of the silences and ambiguities of the 
provisions of the UN Charter about the limits of lawful force and of re- 
sponse thereto that clarity was sought by the quarter century of efforts to 
define aggression. But Mr. Ferencz is certainly correct that on this vital 
matter Article 6, guarding against any enlargement or diminution of the 
scope of the Charter, including its limits on the lawful use of force, “left 
the subject the way they found it.” | 

The saving clause for “struggles” for self-determination in Article 7, in 
its relation to the sending of armed bands as an act of aggression stig- 
matized by Article 3(g), is perhaps the supreme example of the explosive 


mixture of juristic barrenness and fertility of power politics and military - 


struggle sanctified by the Consensus Definition. Concerning Article 7, even 


Mr. Ferencz abandons his valiant efforts to temper censure with praise. 


Those who are so inclined may find in the formulation of Article 7 
‘and the related texts, sufficient ambiguity to justify an assertion that 
any force may legitimately be applied to overthrow alien oppressors 
who deprive “peoples” of an inherent right to self-determination, free- 
dom and independence. What exactly is meant by “peoples,” “colonial 
and racist regimes” or “alien domination” was left deliberately vague. 
So too the right “to seek and receive support” is equally ambiguous. ... 
If one were to ask the delegates who accepted Article 7 what means 
could lawfully be employed, what aid could be received, and against 
whom might such aid and means be used, there would be a diversity 
of opinion. The unmistakeable.trend was to use language so am- 
biguous that it remained possible to argue that force could lawfully 
be used to achieve objectives which, in the view of the party using 
force, appeared to have won UN approval.... 


. . Article 7... was another demonstration that agreement can be 
reached in wording even where there was really no agreement on 
principle. The technique was... employed, which had almost be- 
‘come customary, of pepe the text so vague that the opposed views 
might each interpret it to their own advantage should the need arise.*5 


In the end, despite all this, Mr. Ferencz is concerned to adorn (or at least 
cover) with hopes the realities which peep through from his generally 
acute analysis. The Definition (he believes) cannot be disregarded: its 


23 Id, 43-44, The Charter sought to close this escape hatch by using other terms, 


like “threat or use of force,” “threat to the peace,” “breach of the peace,” and “armed _ 
attack,” in its operative provisions. Of course, ample other escape hatches remained: 


see STONE, LEGAL. CONTROLS OF INTERNATIONAL ConFuicr 243-96 (1954). The diffi- 
culties of the 1974 Definition are not eased on this point by the additional Explanatory 


Note to the effect that “the words ‘international responsibility’ are used without prejudice ` 


to the scope of this term.” See Report of the Special Committee, supre note 7, at 
para. 9. hie | l a 
24 FERENCZ, Vol. 2, 45. 25 Id, 48—49. 
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norms will come to bind states, deter national leaders from breaking them, . 
and enlighten public opinion about war and peace. Yet, since the terms of 
these norms are (even by his own account) so affected by ambiguities, 
inconsistencies, deliberately built-in conflicts of interpretaticn, or silences, 
the author’s concluding words of praise can amount to little. Moreover, 
insofar as these shortcomings will sharpen the weapons of political war- 
fare, praise may be drowned out by new beckonings to potential ag- 
gressors. Mr. Ferencz’s final refuge is in the generalities that “definition, 
codification, adjudication and enforcement are all essential steps towards 
a tule o law,” that all of these depend on common acceptance by states, 
and that “fear of failure is no excuse for inaction.” 2* Yet these generalities, 
. whatever their practical meaning cannot conceal the fact that the central 
provisions of this “Consensus Definition” are, by his very own account, an 
agreement on phrases with no agreement as to their meaning. ` , 

This devoted student of the definition of aggression -has perhaps sum- 
marized the whole matter in the witty remark that “Professor Stone said ` 
that there could never be a definition of aggression. The consensus defini- 
tion proves that he was—right!” 8 | 


JULIUS STONE 


A Global Approach to National Policy. By Richard A. Falk. Cambridge, 
Mass. and London, England: Harvard University Press, 1975. Pp. xi, 
320. Index. $12.50. . 


It is dificult not to sympathize with the disillusionment of liberal ac- 
ademics whose philosophy has proved insufficient for a secure future. . This. 
is, in fact, two books, not one. The first book is concerned with the threat 
to mankind posed by nuclear proliferation and ecological deterioration. 
The basic evil underlying the trend of our times is the system of states 
which derives from the Treaty cf Westphalia. This puts a premium upon 
sovereign interests and inhibits genuine attempts to solve mankind’s prob- 
lems on a global basis. The failures of the United Nations to provide this 
basis are traced to the Charter and to the conduct of members, especially in 
more recent years. Professor Falk identifies four UN systems and sug- 
gests that a fifth is in process of emerging from a developing concern for ~ 
the environment. But he does not seem to have much confidence in it. 

The second book is about Vietnam. The United States violated inter- 
national law in several respects during that conflict, and the Nuremberg 
principles should be applied to condemn those guilty. This leads Professor 
Falk to write a chapter on the Pentagon papers, in which he concludes that 
disclosure to the press was the only way of expiating criminal guilt under 
the laws of war, and so should be a ground of defense to prosecution for. 
violating state secrets. In making this contention the author takes a long 
distance view of the intricate questions of treaty interpretation, proof of 


26 Id, 52. 27 See e.g, Id. 48—49. 
28 A remark, as Mr. raene generously tells me in,a letter of March 27, 1976, he 
had made to friends, “only half in jest.” It is quoted here with his kind permission. 
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cùstom, relationship of international Jaw and domestic law, and the self- 
executing character of treaties. It may do for students but it is hardly 
likely to resolve the controversy for the lawyers. 

There are many statements of fact. Some that are legal facts are con- 
troversial, such as that the Geneva Protocol of 1925 as interpreted by Gen- 
eral Assembly resolution prohibits military use of herbicides; others are 
‘sweeping, such as that the Geneva Accords of 1954 amounted to a treaty; 
and some that are plain facts are often partial, such as the historical record . 
of the Vietnam war without mention of the Soviet Union. 

The link between the two books is a theory of geopolitics which out- ~ 
lines various zones of influence and suggests that world order can be built 
upon this system. An interesting draft treaty on the crime of ecocide is 
linked with this analysis. The whole is elevated in the conclusion to alge- 
braic calculus. Unhappily, this was written before Angola, and the omis- 
sion of any analysis of Soviet policy and goals seriously detracts from the 
claim that this is indeed a global perspective. 
| D. P, O'CONNELL 


Digest of United States Practice in International Law 1974. By Arthur W. 
Rovine. Washington: U.S. Govt. Printing Office, 1974 ( Dept, of State 
‘pub. 8809). . Pp. xxii, 796. Index. $10.25. 


This is the. second volume in the series which began with the very 
successful Digest for 1973.1. Mr. Rovine, the editor, has maintained the high 
standard which marked the first volume and has now produced a volume 
which is nearly 25% larger than its precursor. - 

The material covers not only the whole range of traditional customary 
- international law headings but also the many other specialized fields of ac- 
tivity which the international lawyer can no longer pretend are beyond the. 
scope of his concern: outer space and meteorology, as well as economic, 
environmental, health, and scientific affairs. And within the economic’ 
sphere, in particular, there is much besides monetary law, trade, and eco- | 
nomic assistance. 1974 was the year in which the Washington Energy 


-> Conference heralded the beginning of international cooperation to deal 


with the world energy situation. This led in November to the adoption of 
the International Energy Program and the associated establishment of the 
International Energy Agency as an autonomous body under the auspices 
of OECD. In providing useful details of those developments in 1974, the 
volume does not, understandably, ‘shed light on the frequently overlooked 
disinclination of the Western community (and especially of the United 
States) in the crucial period immediately. following the autumn of 1972 to 
concern itself with the evident threat to its oil supplies and with the equally 
important task of. protecting the developing countries against the ie 
upon their economies of higher oil prices.? : 
In a volume which contains so much of interest, the identification of | saint 
of more general concern is not easy. But tucked away in the earlier pages - 


| 1 Reviewed at 69 AJIL 195 (1975). 
2 For what was done, see Dicest, 1973, at 403. 
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are two items under the heading “Recognition of Governments: Applica- 


bility” ( p. 13) which show a healthy U.S. unconcern with the subject in 


relation to changes in the governments of both Greece and Cyprus. The 
_ attitude of the United States was that “the question of recognition does not 
arise.” ‘Dealings began to take place with the new government and that 
was enough. The development is ‘one greatly to be welcomed. Inter- 
national lawyers have for too long been burdened with the responsibility 
for putting legal dress upon an essentially political episode—the occurrence 
of “recognition.” Once it is generally accepted that what. matters is the 
political decision to enter into relations with a new regime and not the 
“legal” decision to recognize it; life will be much simpler in many foreign © 
offices. It should not be beyond the imagination and initiative of inter- 
national lawyers to rationalize this process and extend it also to the emer- 
gence of new states. 

For a statement of the circumstances which justify the treatment as 
internal waters of waters previously thought to be international, it is worth 
. remarking the terms of the U.S. note to Libya repudiating the -claim by the 

. latter to enclose the waters of the Gulf of Sirte.. These waters, the U.S. 
note said, did not “meet the international law standards of past, open, 
notorious. and effective exercise’ of authority, continuous exercise of au- 
thority, and acquiescence of foreign nations ...” (see p. 293). 
_. One other item catches the eye, not so much for what it says itself as 
for its éffect when read in the light of certain passages in the judgment of 
the International Court of Justice in the Nuclear Tests cases. At pp. 418- 
19 of the Digest there appears the text of the Joint Resolution of Congress 
: of December 6, 1974 assuring compensation for damage caused by nuclear 
. incidents involving the nuclear reactor of a U.S. warship. The unequivocal 
statement contained therein that “it is the policy of the United States that 
it will pay claims or judgments” for injury resulting from such a nuclear 
incident appears to satisfy the conditions prescribed by the ICJ for the 
coming into being of a binding and enforceable unilateral declaration. It 
should thus provide states whose ports are visited by U.S. nuclear warships. 
‘with guarantees as effective in binding quality, if not in range of coverage, 
as might be incorporated in specific and individual bilateral arrangements. 

There are many other noteworthy nuggets in this volume, and no review 
can adequately do justice to them. But it is possible to say without res- 
ervation that scholars and practitioners will remain indebted to the De- 
partment: of State and to Mr. Rovine for providing them with material of 
such importance in so well-ordered and readily accessible a form. 


E. LAUTERPACHT 


The Modern Law of Treaties. By T. O. Elias. Dobbs Ferry: Oceana Pub- 
lications, Inc., 1974. Pp. 272. Index. $19.50. 


This. book is an exposition of the Vienna Convention on the Law of 
Treaties. Although not yet in force, the Convention represents for the 


l 3 [1974] ICJ Rer. 253. 
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author, as for many others, the ‘modern law of treaties. His systematic 
presentation of the subject matter brings out, wherever. possible, the dif- . 
ferences between the old and the new and the progression of thought from 
the one to the other.. In dealing with each major topic, he-first reviews 
the evolution of the underlying rules and principles as adumbrated by 
publicists, considers relevant judicial and arbitral decisions, and summarizes 
the position taken by the International Law Commission in its formulation 
_ of the draft articles for a convention. He also sets forth salient features 
of the relevant debates and determinations of the UN Conference on the 
Law of Treaties, followed by- his own personal views and assessment of the 
rules and principles adopted at that conference. 

In view of the complex and far-reaching character of the Convention as 

a whole and the extensive debates during the conference, differences of ` 
opinon regarding the application of the Convention could well be -ex- 
pected. For example, the authors comment that objections to reservations 
are inadmissible where the reservations are wholly compatible with the ob- 
. ject of the treaty, and his comment that conditions applying where recourse 
is had to “secondary” means of interpretation to confirm the meaning result- 
ing from the application of the “primary” criteria laid down, seem to be in- 
consistent with the explanatory statements made by the Expert Consultant 
to the Conference in the twenty-fifth and thirty-third meetings, respectively; 
of the Committee of the Whole in response to questions presented to him. 
Moreover, his comment, made in connection with the discussion of pro- 
visional application of a treaty and the distinction between, the date of 
entry into force and the date of operation, to the effect that, where the 
date of operation is subsequent to the date of entry into force, a state is 
usually considered to be free to renounce its obligations between the date 
“of entry into force and the date of entry into operation, seems to be in- 
consistent with the provisions of Article 42 of the Convention regarding 
withdrawal by a party, particularly when considered in the light of the 
definition of “party” in Article 2. 

Such differences of opinion may be relatively insignificant as compared { . 
with the substantial contribution made by the. author toward a better 
understanding `of treaty law as a whole by his articulate presentation of 
the background and development of the Convention and his assessment of 
the rules and principles embodied therein. The book tanks high among 
the major works regarding the law of treaties. . 

CHARLES I. Bevans 


“Der völkerrechtliche Vertrag im staatlichen Recht. Eine theoretische, 
dogmatische und rechtsvergleichende Untersuchung am Beispiel Öster- 
reichs. Forschungen aus Staat und Recht 23. By Theo Oehlinger. 
Vienna: Springer Verlag, 1973. Pp. 397.. Index. DM 97, $43. 70. i 


In the last decades we have witnessed a continous increase in the. 
number of international agreements that are not primarily designed to 
regulate relations between states as subjects of. international law but, 
rather, to standardize relations between a state and the persons under ‘its 
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jurisdiction (e.g. in the field of human rights) or baiver such persons. 

' Since they have, in substance, the function of uniform national. laws, these 
agreements require effective application within the municipal law of their’ - 
parties.: On the other hand, their formulation in an international process ` 
makes it practically impossible to take account of the special constitutional 
and/or technical requirements for application in different municipal legal 
systems. They thus constitute, to’ a certain degree, alien elements within 
municipal legal systems, their alienness making itself felt proportionally to 
the stage of formalization of the legal system concerned. 

It is with these problems, created by international agreements in Austrian 
law, that the book under review is concerned. Since, however, the prob- 
lems, if not the solutions, are presumably fairly representative for other 
highly formalized legal systems, including most other European, the’ book 
should be of interest to a wider circle of readers than its title would suggest. 


The author begins his first part (pp. 1-102) by examining legal theories __ 


that try to reconcile the internal application of international agreements, 
the conclusion of which is a prerogative of the executive, with the rule of 
law (Legalitdtsprinzip) which monopolizes Jawmaking for the legislative 
branch of government. He comes to the conclusion that Austrian con- 
stitutional theory and practice, though still using the analytical tools. orig- 
inally invented by Hans Kelsen’s Vienna School for that purpose, do so 
without proper perception of their methodological basis or dogmatic im- 
plications—in short, mechanically. He therefore sees the main task of . 
this part in clearing away the theoretical jungle so as to expose the basic 

( political) values that are at its rcots; a task which he achieves admirably: 
' While the first part of the book deals with the question of why inter- 
national agreements are applied in Austrian law, the second and larger part 
analyzes the how by examining the dogmatic and pragmatic aspects of that 
application.. In this part the author goes far beyond the traditional ques- 
tions of dualistic or monistic theory, or of transformation or adoption, nor- 
mally found in textbooks. He treats, to give but a few examples, such 
highly relevant and practical questions as the implication in Austrian law 
of reservations (by other parties), of the suspension of an agreement, of its 
revision (without Austrian participation), of declaratioris made at the time 
of signature or ratification (by Austria), and of other unilateral acts. A 
further point of interest is the question of language, since most multilateral 
conventions do not have an official text in German and.a translation is 
therefore supplied for their publication in the Austrian legal “Gazette” 
( Bundesgestzblatt). It would have been interesting if the author had 
also included the problem of interpretation in his otherwise comprehensive 
examination, since national rules.and/or traditions in this matter may con- 
siderably differ from those codified in the Vienna Convention on the Law 
of Treaties. 

One of the merits of this book is the fact that it is an Austrian “first.” Its 
strength lies in its clear theoretical basis and in the author's ability to come 
to conclusions that are at once dogmatically correct and practically sound 
and are, thus, a strong incentive for the future development of Austrian | 
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practice. In this respect the book is an important ankaii But the 

internationalist will regret that the author has not drawn on the rich 

American literature on, the subject. (He cites only some general books in 

English; like Blix, Fitzmaurice, McNair, and Wildhaber,) thereby missing 
an opportunity for comparing results and generalizing his conclusions, 

| l KARL ZEMANEK 


L Anolon: in Via Provvisoria degli Accordi Internazionali. By Paolo 
Picone. Naples: Jovene, 1973. Pp. xxxii, 238. Index. 1.4000. 


This monograph, which analyzes the provisional application of inter- 
- national agreements, fills a void in an area of international studies largely 
neglected -by Italian scholars. In fact, apart from a brief- mention in the 
standard treaties (cf. Quadri, Diritto internazionale pubblico 150 (1968); 
Morelli, Nozioni di diritto internazionale 304 (1967)), in addition to oc- 
casional and only somewhat expanded treatment (Mosconi, La formazione 


dei trattati, 250 (1968); Decleva, Gli accordi taciti internazionali 135 


(1957) ), the problem has previously beer confronted in all of its aspects 


only in an article by Neri, Sull’applicazione provvisoria api trattati inter- l 


nazionali non ancora ratificati.? 

Picone’s study commences with the rules laid out in eon 25 of the 
recent Vienna Convention on the Law of Treaties, which sought to codify 
existing international law. Pursuant to- Article 25, a treaty is provisionally 
applicable prior to the date it actually enters into force if the treaty itself 
so provides or the participating states so provide in some other manner. 
These rules state further in paragraph 2 that, unless otherwise provided 
. by the Treaty or other arrangement between the contracting parties, pro- 
visional application is ineffective with respect to. an individual state upon 
notification by such state to the other parties of its intention to rescind its 
participation in the treaty. 

From this point of departure, Picone goes on to examine the provisional 
‘application of treaties from the standpoint of international practice (as set 
forth in agreements and other international acts), and in turn the practice 
derived from the acts of individual states. Particular attention is given to 
the practice of Italy and the United States. This. discussion of international 
practice occupies the introduction and the first chapter. 

Picone then passes to a critical assessment of a variety of ‘solutions pro- 
posed by scholars of various states in their efforts to define the legal 
nature of the phenomenon of provisional application, without finding com- 
plete satisfaction in any of the proposed theories. Based on this analysis, 
and after a critical reexamination of the practice of the various states, with 
special reference to the so-called “Gentlemen’s Agreements,” the author 
concludes that the agreements of provision application are not legally 
binding. 

Finally, notwithstanding his belief as to the nonbinding nature of pro- 
_visional application agreements, Picone concludes that such agreements are 


199 RIVISTA DI STUDI POLITICI INTERNAZIONALI 589 (1962). 
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equally as effective as legally binding agreements in that they are subject 
to the majority of those norms which govern international treaties. 

In conclusion, having resolved in the affirmative, albeit with certain | 
qualifications, the question of the existence of state responsibility for the 
violation of an agreement of ‘provisional application, the author pauses to 
coasider the numerous questions raised by the implementation of such 
ag-eements within the framework of the internal law of the contracting | 
states, : 

. Picone’s work deserves ee praise for the completeness of his 
‘research. The sole criticism which this reviewer could put forward would 
be that Picone’s basic thesis is somewhat dated, especially in view of cur- 
rect international practice ‘and recent efforts towards the codification of 
intərnational law, 


f 


GEORGE M. TEN 


Menuale di Diritto I nternazionale Pubblico. By Riccardo Monaco. Turin: - 
UTET, 1971. Pp. xx, 731. Lit. 10,000. 


| The work reviewed here is a timely, revised, and expanded second 
edion, of a manual which has enjoyed great popularity and wide use 
among students and teachers in this field. The popularity of Monaco’s 
manual is due first of all to the scarcity of similar studies in Italian scholar- 
shi>. There are manuals by Morelli, Quadri, and Balladore Pallieri, as well 
as 3ereni’s treatise, but whether because of excessive dogmatism (Morelli), 
excessive difficulty (Quadri and Balladore), or excessive eset mee have 
not achieved the same degree of success. 

‘Monaco’s manual is divided in two parts, the first dedicated to gerieral 
international law and the second to the sanctions and guaran provided 
by international agreements. 

The first part which runs to 624 piga is Wy far the more onoi It 
covers, respectively, international society and its historical evolution, the 
foundations of international law, the principles of international jurisprudence 
anc their interpretation, the relationship between international and domes- 
tic .aw, the subjects of international law (with particular attention to inter- 
nat-onal unions and, among these, the so-called institutional unions); their 
termination and. succession, institutional and property rights, the inter- 
“natconal powers of the state over persons, state agencies for international 
reletions, illegal actions and international responsibility, and, finally, the | 
peaceful resolution of controversies. Particular attention is given to arbi- 
tration and to the jurisdiction of the. International Court of Justice, 

The second part of the manual deals with international sanctions and 
Suarantees with particular emphasis on the international Jaw of. war and 


newcrality. 

The size and scope of the manual preclude comment on any particular 
poist. It is worth noting, however, that Monaco, in this second edition, 
has omitted the section on international and European organizations, in 
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particular the United Nations and the European Economic Community. 
. The author now deals with these in separate books on international organ- 
izations in general and on the law of the European Community. 
_ Monaco’s manual,.as opposed to others of a similar nature (Morelli), 
‘makes constant reference to the international practices of individual nations. 
It contains a good. general bibliography at the beginning of .the book with 
numerous references to the major English and American texts and, in addi- 
tion, ample bibliographical footnotes. The author’s personal background as 
a former judge of the Court of Justice of the European Economic Com- 
munity has facilitated his access to.some documents and materials which 
are not readily available to the student of international law. | 

-E : GEORGE M. Pari 


Dreptul International Contemporan (Contemporary International Law). 
y Grigore Geamanu. Bucharest: Editura Didactica si Pedagogica, 
“Bad ed., 1975. Pp. 1,166. Index. 43.70 lei. 


One of the misconceptions persisting in the West is to equate the Socialist 
with the Soviet approach to international law. While it is readily admitted 
that such an equation is, to a large extent, valid, to make it without any 
further qualification would be an error. The textbook of the Romanian 
professor, Grigore Geamanu, helps to avoid it. His treatise provides the 
reader with the Romanian perception of international law, which is not 
necessarily identical with the Soviet one. The emphasis placed on the role 
of small and medium-sized countries in the application and development of 
international: law, as well as the interpretation given several principles of 
international law, such as the principles of sovereign equality of states, 
noninterference in internal affairs, and the prohibition of ‘the threat or use 
of force against the territorial integrity and political independence of states, 
may be cited in this regard. Defending the sovereignty of states in gen- 
eral and that of small and medium-sized states in particular, the author goes 
so far as to maintain that sovereignty is a principle of jus cogens (pp. 215- ` 
77). The answer given by the author to the strong objection that this 
cannot be so, since any state is free either to merge with another state into 
a new political entity, or to seei its absorbtion within another state, is 
not convincing. i Ri 

The textbook is unevenly written; several parts, such as thaws dealing 
with diplomatic and consular law and international organizations are: 
' descriptive rather than analytic. -Although from time to time the author - 
cites provisions of Romanian law which regulate matters pertaining or 
relating to international law, references to the Romanian practice of inter- 
national law are’ extremely scarce. The textbook is also silent on several. 
legal questions which have been raised in the relations between Socialist 
countries, such as those concerning the compe and functioning of. the 
‘COME CON. 

Legal doctrines from both East and West are fairly en se in the l 
textbook, but one cannot say the same in respect of the work of the Inter- 
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na-ional Law Commission, the, Institut de Droit International, the Inter- 
` nazional Court of Justice, and various arbitral tribunals. The author 
_ seElom draws examples from the practice of states, the United Nations, and 
otLer international organizations, and this necessarily makes his discussion ` 
of international law scholastic and, to a great extent, detached from the 
recl issues facing international lawyers. A closer look at international 
prectice might have induced the author to avoid or greatly qualify certain 
categorical statements, such as those that only treaty and custom are sources 
of international law (p. 128); that rules of jus cogens may be created by 
general multilateral treaties not necessarily of universal acceptance (p. 
14°); that member states of the United Nations are not obliged to provide 
the Security Council with armed forces (p. 359); that the transfer of pop- 
ulations after the Second World War consisted exclusively in the return 
of persons displaced by the Nazis to their own countries (p. 453); that at 
no time was there a majority of countries recognizing the three-mile 
breadth of the territorial sea (p. 521); that crews of warships acting under 
orcers for public ends may commit the crime of piracy (p. 543 and vol. 2, 
p. 465); and that the legal effect of Article 103 of the UN Charter is to 
invalidate those treaties which conflict with the obligations assumed by 
menber states of the Organization (vol. 2, p. 154). Descriking the inter- 
national protection of human rights (pp. 413 et seq.), the author does not - 
discuss the procedures set forth by ECOSOC Resolution 1503(XLVII) 
and Resolution 1(XXIV) of the Subcomission on Prevention of Discrimina- 
tioa and Protection of Minorities. He advocates national treatment as the 
criterion for diplomatic protection, ignoring entirely the controversial ques- 
tioa whether there are international minimum standards (3. 462). He 
corsiders air warfare on the basis of.the 1923 Hague Rules without clarify- 
ing their legal nature (vol. 2, pp. 419-21). 

+lthough Western doctrines of international law are frequently criticized, 
Western writers are on many occasions approvingly cited: More im- 
potantly, the author does not hesitate to discuss questions which have 
' been raised in the Western literature, and by doing this he has acquired 
the place he deserves in the legal dialogue between East and West. One 
mav, of course, disagree with certain of his views and arguments, and one 
could even object to his occasional oversimplification of the actual legal 
points of controversy, but one must acknowledge the clarity and coherence 
_ of zhe textbook. Also noteworthy are the many references to Romanian . 
foreign policy, which make the textbook particularly helpful to the Western 
reaters; they provide them with a comprehensive and accurate presenta- - 
tiot of the Romanian understanding of international law. In spite of the 
shc-tcomings mentioned above, to which others could be added, the text- 
bock remains for the outside world a valuable source of information. Cer- 
tairly, it would have helped if'a summary in English had be2n appended, . 
anc one can only hope that this modest suggestion will be considered in 
the- preparation of the third edition. 


Dan CIOBANU 
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The My Lai Massacre önd Its Cover-up: Beyond the Reach of Law? The 
Peers Commission Report with a Supplement and Introductory Essay 
-on the Limits of Law.. Joseph Goldstein, Burke Marshall, and ie 
Schwartz (eds.) New York: The Free Press, 1976. Pp. 586. Ilustra- 
tions. $10.95, cloth; $2.95, paper. 

The report of General William R. Peers on the My Lai massacre had 
previously been published by the Government Printing Office as Re- 
port of the Department of the Army Review of the Preliminary Investiga- 
tions into the My Lai Incident: Volume I. The Report of the Incident 
(Price $6.20), under date of March 14, 1970, but the report was apparently 
not publicly released until at least four years later. The Goldstein, 
Marshall, and Schwartz volume reproduces the Peers Report, introduces it 
with a fifteen page essay on “The Limits of Law: On Establishing Civilian 
Responsibility for the Enforcement of Laws against War Crimes,” and 
supplements the Report with various documents on the law of war and 
the opinions and other documents on the punishment of individuals (no- 

tably Lieutenant Calley) for war crimes committed in Vietnam. Their 
compilation is useful and inexpensive. . 

The Peers Report itself is a damning idioat of those who. participated 
in My Lai and in the coverup, the more telling for its unemotional recital 
of the wealth of facts unearthed in the face of the mendacity, silence, and 
forgetfulness of many of those who engaged in the killings or who had had 
knowledge of them. 

The editors think that General Peers was too much concerned with 
rules; regulations, and directives, but these were the governing standards 
for the forces in Vietnam, and General Peers does right to emphasize that 
appropriate but not fully effective machinery was set up to bring about 
the reporting and prosecution of war crimes ‘committed by U.S. forces. It 

-is hard to make a reporting system work if there is a conspiracy of aloe 
about violations of the law. 

General Peers concludes that many soldiers in the 11th Brigāde; from 
which troops involved in the My Lai massacre were drawn, were not ade- 
quately trained as to their duties concerning palpably illegal orders and as 
to the provisions of the Geneva Conventions of 1949 for the Protection of 


War Victims. The Army, it might be added, subsequently took stock of ` 


the situation and: substantially rmproved: its training. 

The proposal of the editors is that there should be “an inquiry beg 
ning with “a detailed evaluation of the possibility of vesting jurisdiction 
for the trial and punishment of such crimes in the United States District 
Court for the District of Columbia, and responsibility for their prosecution 
in the Department of Justice” (p. 11). The idea is not a new one and has 
been explored in the U.S. Government, but a sufficient number of difficulties 
were apparently unearthed to cause the burial of the suggestion, at least 
in so far as the trial of members of the armed forces turned civilians was 
concerned, Certainly the appallingly low conviction tate—one person, 

. Calley, convicted out of thirty persons mentioned in the Peers Report—and > 
` the truncated sentence of confinement served by Calley are profoundly : 
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disquieting. One. wonders what General Peers must have wee of the 3 
outcome of his investigations. 


Henry W. VAN DEVENTER 


Law and Responsibility in Warfare: The Vietnam Experience. Edited by 
Peter D. Trooboff. Chapel Hill: The University of North Carolina 
Press, under the auspices of the American Society. of International 
Law, 1975. Pp. xiv, 280. Index. $13.95 ($9.21 to ASIL members). 


This book is a-continuation by other means of the political. debate that 
at-ended the U.S. military involvement in Vietnam. The title Law and Re- 
sponsibility in Warfare,-indicates the “other means” by which the quality of 
this debate is obviously imprceved and without which fair judgments of ' 
past conduct cannot be made.’ The most important contribution of legal 
debaté may be, however, to generate additional guidance to those con- | 
cerned with the development of the law of war. This is the view of George 
Aldrich, one of the contributors both to that development and to this 
valume. 

- The task of editing these twenty-three essays and comments has been 
ably performed by Peter D. Trooboff. Some readers may object to minor 
bewdlerization (p. 107). There is, too, an absence of the impromptu re- 
marks, at times heated, at times enlightening, which took place among the 
panelists and other participants in the October 1971 ASIL meeting at. 
which the chapters were first presented. On the whole, however, the 
bcok preserves the vitality of the spoken dialogue and carries forward the 
essential, interrelated questions of “What went wrong?” and “How can we 
improve the laws of war?” The organization of the book into three sec- 
ticns—methods and means of warfare, weapons of warfare, and individual 
responsibility in warfare—corresponds to that of the meeting. 

Primarily. because of its conciseness, Law and Responsibility in Warfare 
will be useful as a handy primer on the laws of war, as an aid to develop- 
ing principles, rules, and procedures of conflict management and attribu-. 
ticn of responsibility, and as a handy reference to discussion of the principal. 
issues of.military conduct during the Vietnam conflict. These functions are 
enhanced by a very good index with adequate cross-referencing. 

It is apparent that the established law of war has: either meager or at 
best tortuous applicability to contemporary forms of guerrilla warfare 
and civil insurrection. It is apparent also that the high’ elasticity of the 
laws of war enables the commentators to produce anamorphotic images of . 
the law as if the reader were standing in some kind of Wunderkammer. 
Customary international law, treaty provisions, and “public policy” are all 
coatracted or stretched to their extremes. Jurisprudential theory offers a 
powerful Jens to correct this distortion. Anthony D'Amato makes a partic- 
ularly valuable contribution ta this book by criticizing the tendency to 
identify individual with state responsibility and by reminding the reader 
of the importance of undertaking a detailed, contextual determination of 
cuzomary international law. In this analysis the law’s inner morality should 
be considered. A failure to do-so leads to unproductive lotus ‘eating by 
- the waters of Geneva. 

Mr. Trooboff’s lucid introduction PT the reader with another 
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` powerful lens for correcting , distorted analyses of the ge of war. With 
objective restraint, his introduction efficiently summarizes the law of war 
_ and the salient points of divergence within the subsequent commentary | 
in the light (or darkness) of the Vietnam experience. 
Properly ‘acknowledging his emphasis on codified law, the editor notes © 
that, although customary rules must be respected, “one can never be certain 
at what point a practice of states, sometimes called usage, has ripened into 
a rule of international law.” Given the variety of circumstances under 
which the customary rules of warfare may. be invoked, certainty may be a 
luxury the global community can ill afford. As an alternative, a search for 
_ statistical probability, further agreement on the criteria for defining such 
` elements of custom as opinio juris, and enhanced recourse to third-party 
or supranational appraisals of usage may better help to crystallize custom. 
Of course, without some greater degree of certainty about the jurispru- 
dential criteria and without moré complete historical data, it is difficult to 
evaluate the validity of such important but controversial insights as Richard 
Falk’s four general principles of limitation (necessity, military-nonmilitary 
discrimination, proportionality, and humanity), which, he argues, form (not 
“should form”) the basis of special legal norms. » | 
As. contributors to this book note, the search for detailed, contextual 
definition of the customary laws of war does not deny the urgency of pro-. 
gressively developing new positive rules and norms of conduct. Consider 
aerial bombardment, concerning which law speaks in a whisper. The hand- 
writing for heavy-carpet, terror-morale bombing appeared on the walls of 
Dresden, Hiroshima, and Nagasaki. After an enlightening discussion of 
the air campaign conducted by the United States'in the Hanoi-Haiphong 
area of North Vietnam in December 1972, Hamilton DeSaussure and Robert 
Glasser conclude ‘that bombing for the purpose of enhancing diplomatic ` 
negotiations should be prohibited. They proposé.an amendment to Article ` 
47 of the Draft Additional Protocol I to the Geneva Conventions of August 
12, 1949 Relating to the Protection, of Victims of International Armed Con- 
flicts. The amendment would read: “Further, attacks for immediate and 


predominantly political purposes are unlawful.” While Townsend Hoopes. - 


questions whether state practice would support this proposal, and Colonel 
Norman R. Thorpe and Major James R. Miles criticize it as a dangerous 
encouragement to take military action without political objective, none 
would dispute the need to establish new, humane rules of air warfare. 

In considering’ draft proposals for the progressive development and 
codification. of the law of war, one is struck by the emphasis on negative 
sanctions., It would seem worthwhile, however, to explore the opportun- 
ities for positive reinforcement to facilitate compliance by individuals and - 
- nation-states alike. Governments and intergovernmental institutions might, 
for example, tie military and economic assistance to good conduct during ` 
armed conflict. f | 

In his short piece on behalf of further codification, Richard Baxter ex- 
presses’ hope that current efforts may advance both the substantive law 
and such measure of implementation as improved procedures for the selec- 
. tion of Protecting Powers, wider training in the law, and inspection of 
' compliance. with the law. © Of these examples, wider training. in the law 
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deserves special attention. Indeed, the very process of improved educa- 
tion may assist in testing the fairness of the rules and formulating new ones. 
After all, without confusing state and individual responsibility, conflict 
management must ultimately take account of human capacity, as-the spec- 
ters of General Yamashita and Lieutenant Calley surely remind us. Richard 
Wasserstrom’s provocative questioning of individual capacity; independence 
of judgment, and attribution of mens rea sharpens the lingering debate 
about individual responsibility. 

Although the book is expressly limited to a discussion of the law of war, 
the debate inevitably addresses another of the Nuremberg trilogy, crimes 
against the peace, which Paul Warnke, concerned by the opportunities 
. for selective justice, dismisses as a “noble experiment.” Whether a nation- 
_ state has engaged in aggressive warfare is nonjusticable; history alone can 
judge. In a particularly sprightly comment, Tom Farer rejects both Mr.. 
Wasserstrom’s unwillingness to extend the laws of war, as they now stand, 

_ to the “ordinary soldier” (including Lieutenant Calley), and Mr. Warnke’s - 
Opposition to prosecution for crimes against the peace. Messrs. Warnke 
and Farer disagree on another issue. Mr. Warnke emphasizes that, al- 
though Lieutenant Calley indulged in recognizably reprehensible atrocities, 
My Lai was an egregious exception to a general pattern of good conduct 
by U.S. Forces. In response, Mr. Farer properly points out that such a 
cheery conclusion “ignores most of the crimes charged, including the sys- 
tematic torture of suspects; the assassination of civilians deemed members 
of Viet Cong cadres; the massive transplantation of civilian population to 
camps with subhuman amenities; and the indiscriminate or disproportionate 
employment of aerial, naval, and land bombardment, of delayed-action 
anti-personnel ordinance, and of chemical weapons.” : 
_ Readers will find other illuminating commentary by Robert E. Jordan III, 
L. F. E. Goldie, Robert W. Komer, Robert. W. Tucker, Howard .S. Levie, 
Leonard B. Boudin, Telford Taylor, and Robert G. Gard, Jr. Their 
` stature contributes to this book’s informative discussion of issues that, as 
_ Arthur Goldberg writes in his foreword, “no responsible citizen can regard 
as only of historical interest.” | ; 
as A. R, NAFZIGER 


The Law of War.. Edited by Richard I. Miller. Lexington, Toronto, and 
London: Lexington Books, D, C. Heath and Co., 1975. Pp. xiii, 329. 
Index. $20. 

Despite its title, this book is concerned with only one facet of the law of 

war, the protection of its human victims. The title page indicates that it 
was edited by Richard I. Miller. Unlike the usual volume of original work 
with an editor, there are no indications in the table of contents as to the 
identity. of the actual authors.t Only by resort to the preface do we learn 


1A note on p. 233 does indicate that Chapter 8, dealing with the application of the 
pertinent law of war by the People’s Republic of China is the work of Professor Jerome 
A. Cohen of Harvard Law School. This chapter, and Chapter 7 on the Soviet Union, . 
as to which the a of the actual author is not „given, are the two highlights’ of the 
volume. . ET 
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that the book is a “revised, edited, and updated” version of the Harbridge 
House Study on Prisoners of War which was prepared some. years ago 
under contract to the Department of the Army. There appears to have 
been relatively little revising, editing, or updating in so far as the un- 
classified portion of that Study is concerned but it does now have the 
merit of continuity in pagination, something that the original Study lacked. 

The major value of this book is to be found in the numerous illustrative 

incidents referred to as a means of demonstrating the extent to which states 
have heretofore applied the provisions of treaties concerned with the pro- 
tection of the victims of war. Of course, it is to be presuméd that in | 
preparing the original Study the authors had access to much data that was’ 
then classified, and, therefore, not available to the general public, including 
other researchers in this field. | 

The first part of The Law of War is devoted to a ‘statement of the 
existing law to protect combatants and civilians when they come into the 
power of the enemy. Most of the balance of the book is concerned with 
specific examples of the application of the law.by the United States (in 
Korea, Vietnam, and the Dominican Republic), followed by the application 
experienced or anticipated from the Soviet Union, Communist China, and . 
“Other Powers.”2 The book concludes with a chapter dealing with the 
deficiencies found in the law and recommendations made to eliminate them. 
Unfortunately, if the reader has any background in this area of international 
law, he frequently cannot avoid having he feeling that the editors, and 
perhaps some of the anonymous authors, have only a surface knowledge of 
their subject. For example: 

(a) The statement is made that “Ts ]ubsequent to the ratification of the 
conventions by the United States, the Department of State further com- 
plicated the reservations by a highly ambiguous statement” which is then 
quoted (p. 9). The statement referred to was not made subsequent to 
the ratifications but as an integral part of them; and without attempting 
to be an apologist for the Department of State, its actual source was the 
Foreign Relations Committee of the United States Senate.’ 

(b) The assertion is advanced that “[v]iolations . . . are encouraged to. 
be dealt with . . . through measures of self-help” (p. 15), No authority is. 
given for this statement, nor could there be. As the author of that state- 
_ ment himself almost immediately points out (pp. 16-17), prior to 1949 re- 
prisals and the taking of hostages were the main methods of self-help em- 
ployed by states and both of these methods, as well as collective punish- 
ment, are absolutely forbidden by the 1949 Conventions. Self-help is 
definitely not encouraged. 

(c)-It is argued that Article 4 of the Foui ( Civilians) Convention 

would be impossible to apply in a civil war (p. 276); but there is no in- ` 
= 2With respect to “Other Powers,” the caveat is properly given that “[p]redictions 
as to how nations may treat prisoners of war in a future limited conflict are highly | 
' speculative” (p. 253). 
8 SENATE Comm. on For. REL., GENEVA CONVENTIONS FOR THE PROTECTION OF WAR 


. Vietms, S. Exec. Rer. No. 9, 84th Cong., Ist Sess. 29 (1955); 101 Conc. Rec. 
- 9972 (1955). l } 
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tention to so apply it. Article 3 thereof, dealing with civil wars, is the 
only article applicable in civil wars unless other provisions are brought 
into play by the parties through the special agreements mentioned in Article 
3(3). . | a 7 
(d) The suggestion is made that members of military alliances “should 
determine, in advance of coalition warfare, the laws of the detaining power 
to be applied,” calling this an attempt “to pattern common doctrine” (pp. 
279-80). If this is a call for the enactment of identical laws by the various 
allies, it is completely impractical; if it is a call for the selection of the law 
of one member of the alliance to be applied uniformly by each of them 
_ When a Detaining Power, it is directly contrary to the very. specific pro- 
visions cf Article 82 of the Third (Prisoner-of-War) Convention and Article ` 
117 of the Fourth Convention. 

(e) It is proposed that “[c]onsideration might be given to imposing 
joint responsibility on all members of a coalition for the treatment of 
prisoners of war held by any single member,” the intention being “to 
provide for easy transfer between natiorial contingents. . . without the 
necessity of complying with all the existing requirements of article 12” of 
the Third Convention (p. 280). This proposal completely disregards the 
heated debate on this very subject which took place at Geneva in 1949 
and which culminated in the decision to deny joint responsibility and thus 
resulted in reservations. to Article 12 being made by all of the Communist 
countries. 

While this book. does add something to the accumulated knowledge with 
respect to -attempts to provide protection for the victims of war, it falls far 
short of what are assumed to have been its goals. 

Howard S. LEVE » 


Guerres, Revolutions, Croix-Rouge: Réflexions sur le Rôlé du Comité iot 
national de la Croix-Rouge. By Jacques Freymond. Genève: Institut 
Universitaire de Hautes Etudes Internationales, 1976. Pp. 222. Sw.Fr. 


It-is an important event when a former high official of the International 
Committee of the Red Cross (ICRC) reflects in print on his experiences. 
Jacques Freymond, former acting president of that institution, now director _ 
of the Graduate Institute of International Studies in Geneva, has published ` 
some refections on certain problems which to him seem important. He 
tries to criticize constructively the ICRC and Red Cross movement and to 
offer advice about the Diplomatic Conference on Humanitarian Law (1974- 
77). Much of what he writes will interest those concerned with the Red 
Cross as a transnational movement and with the ICRC as a transnational 
actor. Serious students of international law, particularly the law of armed 
conflict, will profit from parts of this. work. | a 

To the extent that this unsystematic series of reflections has a theme, it 
is that the ICRC should be clear about its humanitarian policies and make 
those policies known (p. 190). The ICRC should have a “humanitarian 
policy of tranquil and discreet intransigence” against the “total war” now 
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characterizing world politics. The ICRC and the Red Cross movement 
should construct “a barrier against war” without “uselessly clashing with 
the parties to.a conflict” (p. 138). Red Cross work is not a “game for 
adults” (p. 187). 

Freymond criticizes the ICRC on many counts regarding its efforts, inter 
alia, to help develop and apply the law of armed conflict. The ICRC is 
said to be overly secretive (p. 58}, isolated from others ( pp. 35, 64, 145), 
and displaying an -excess of prudence (p. 60). 

Concerning development of law, Freymond argues that an “excess of 
juridical zeal” in diplomatic conferences produces “confusion in the field” 
(pp. 51-52), and that the spirit rather than the letter of the Geneva Con- 
ventions is what really matters (p. 50). He wants the ICRC to be more 
active and influential in the legislative process and suggests that state 
‘interests. make legal development fall short of what is “desirable for the 
harmonious development of the international community” (p. 50). 

‘As for application of the law of armed conflict, Freymond presents several 
reflections on a case-by-case basis. These fall far short of the broad con- 
textual analysis he urges on others, in another part of this book, in an 
apparent effort to counteract certain legalistic tendencies on the part of 
some ICRC personnel. His views on the role of law in the Vietnamese 
war are highly pessimistic (pp. 85-94); He briefly reviews the subject of 
the Fourth Geneva Convention of 1949 and Israeli occupied territory since 
1967, noting that de jure application “prejudges the issue of negotiation” 
(p. 96) and that Israel’s refusal to accept that de jure application creates 
“useless conflicts” (p. 97). His short review on the Nigerian war concludes 
that “it becomes impossible, . . . if the belligerents are fierce in seeking 
total victory, to humanize war” (p. 100). 

A subtheme runs throughout this book: the importance of unconventional 
violence and violence generally considered as falling short of armed conflict, 
legally speaking. Freymond believes the ICRC paid a -heavy price, in. 
1975, in supporting the formal exclusion of certain situations like riots and 
mass arrests from the law pertaining to noninternational armed conflict. He- 
urges the ICRC to work for the coverage of “internal troubles” by the 
Geneva Conventions. 

_ Freymond intended to make a “personal contribution” to the “critical 
_ analysis” of the ICRC and related subjects. He saw this book as a com- 
panion' piece to the Tansley Report (Study Directors Final Report, Joint 
Committee for the Re-appraisal of the Red Cross, Geneva: Henry Dunant 
Institute), and associated documents published by the Red Cross itself in 
1975. Freymond has certainly furthered that process of reevaluation. Not 
everyone will agree with his points of view. Even when one disagrees with 
Freymond, one is the better informed for having read his book. And on 
many subjects Freymond seems right on target, especially when he outlines 
past faults of the ICRC. That agency itself, in helping inter alia to develop 
and apply the law of armed conflict, needs to examine his arguments 
closely, as do serious students of international law and ‘politics, 

Davip P. ForsyrHe 
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A Peace Denied: the United States, Vietnam, and the Paris Agreement. By 

_ Gareth Porter. Bloomington: Indiana University Press, 1976. 

It is a brave scholar who tries to write a history of diplomatic negotia- 
tiens within a few years after their conclusion. This is particularly true in 
a zase such as the Vietnam peace agreement, where. the negotiations were 
ccnducted largely in secret, and the participants have not yet published 
their recollections. Mr. Porter, however, has valiantly labored, with con- 
siderable success, to pull together the main threads of the negotiations. He 
hes clearly talked to participants, both in Washington and Hanoi, and has 
assembled press clippings to fill in many gaps in official and leaked informa- 
ticn. -The result is provocative and stimulating, and totally wrong. 

Mr. Porter, who is the Director of the Indochina Resource Center in 
Washington, has, to say the least, a clear point of view. He believes the 
war in Vietnam was the fault of the United States, that the difficulties and . 
delays in the negotiations were also the fault of the United States, and that 
the January 1973 Agreement represented defeat for the United States on 
mest of the issues involved. Given the paucity of hard information avail- 
alle to Mr. Porter, it is, perhaps, understandable that his prejudices tend 
to guide him through the darkness, but it is important that the reader 


_urderstand the slanted viewpoint and not accept the distorted conclusions 


of this book as representing the facts. ~ 
= I would not want to criticize Mr. Porter for matters of judgment, even - 
though I frequently disagree with him. For example, Mr. Porter states 
that the Christmas bombings of 1972 weakened the bargaining. power of 
the United States during the final, crucial weeks of negotiation in January 
1973. As one who was involved in those negotiations, my perception was 
exactly the opposite, but it is clearly a question of judgment. More trouble- 
some, however, are the recurrent assertions that simply do not square with 
the facts. Thus, Porter says that it was the United States, not North Viet- 
nan, that was stalling in the negotiations during December 1972. As one 
wko was there and who tried unsuccessfully in a series of mid-December. 
meetings to get the North Vietnamese to address our proposals seriously, I 
know that is simply untrue. Hanoi was. stalling, for reasons about’ which 
on2 can only speculate, and after the bombings, when we met in January, . 
their attitude was completely changed and they were all business. 

>erhaps the most amazing distortion in this book is the depiction of the 
Camadian delegation to the International Commission of Control and Super- 
vison (ICC) as the most biased delegation. The Canadians accepted 
membership on the Commission most reluctantly and with a determination 
thet the Commission would either be effective or they would not remain 
init. Their zeal for performing their duties under the Agreement was 
extraordinary, and. they annoyed their colleagues on thé Commission and 


- allthe Vietnamese parties in the process, but they certainly could not fairly 


be accused as Porter does of protecting the GVN. At the same time,. he 
larzely ignores the adamant refusal of the Polish and Hungarian delegations 
to Dermit the PRG to be cited for any violations of the Agreement, although 
he does ultimately note as “surprising” that by July 1973, the Canadian 
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and Indonesian delegations (which he refers to as the “two anti-Corn- 
munist delegations”) had agreed on ten occasions-that the GVN had vio- 
lated the cease-fire. Both sides violated the cease-fire and. many of the 
_ other provisions of the Paris Agreement, but you would never know it from 

reading either the pore of the Hungarian. and roe aclegetous or this 
book. 

As a statement of the views of those who ipaihized with North 
Vietnam, this book is worthwhile and well done, but it is a partisan tract 
and should be understood as such. | 

| GEORGE ALDRICH 


Diritto internazionale privato, Vols. I, II, and II. By Edoardo- Vitta: 
Turin: Unione Tipografico-Editrice Torinese, 1972, 1973. Pp. Vol. I, 
xxiv, 529; Vol. II, iv, 494; Vol. III, vii, 771. Appendices. Indexes. 
L, 8,000, 10,000, 18,000. 


Corso di diritto internazionale privato e E By Edoardo Vitta. 
Turin: Sanne Tipogratico-Editrice Torinese, 1976. Pp. xi, 316. Index. 
L.13,00 


Handbooks and monographs on private Siemano law, not to speak of 
shorter essays and articles, have not been lacking in Italy. But there was 
room, and the need was felt, for a work which should cover, in depth and 
detail, both the theoretical side of conflict of laws and the specific choice 


of law rules laid down by the Italian lawmaker, developed by Italian ` 


courts, or envisaged by commentators. This is what Professor Vitta of the 
University of Turin set out to do and has achieved in his treatise. Thanks 
to his endeavors, we now have at our disposal, in a well-ordered and clearly 
written survey, a full and up-to-date presentation of Italian private inter- 


national law, or, better, of the law of choice of law as seen through keen * 


Italian eyes. Although he is still very much attached to the fundamental 


outlook of Mancini, with its unique mixture of nationalism and inter- 
nationalism, he is equally at home with. modern views and with foreign - 


conceptions and rules. This can be seen not only from the rich bibli- 
ographies appended to each chapter, but also from the way he uses foreign 
materials both in the discussion of theories (which is to be expected in this 


1 Suffice it to mention, with reference tc the last thirty years, the handbooks by 


Berri, PROBLEMATICA DEL DIRITTO INTERNAZIONALE (1956) more than three-fourths of- 


the book being devoted to choice of law. Vrrra, NOZIONI DI DIRITTO INTERNAZIONALE 
PRIVATO (3rd ed. 1960); Monaco, L'EFFICACIA DELLA LEGGE NELLO SPAZIO (2d ed. 
1966); MELE, DIRITTO INTERNAZIONALE PRIVATO (2d ed. 1966); MORELLI, ELEMENTI DI 
` DIRITTO: INTERNAZIONALE PRIVATO ITALIANO (10th ed. 1971); BALLApORE PALLIERI, 


~ 


DIRITTO INTERNAZIONALE PRIVATO ITALIANO (1975) (practically a third édition of a - 


handbook previously entitled DIRITTO INTERNAZIONALE PRIVATO). Besides, we have 
also had important pieces of research on general theories, such as Quapri’s LEZIONI DI 


DIRITTO INTERNAZIONALE PRIVATO (Sth ed. 1969), (When, last April, Quadri was ` 
suddenly and untimely taken from us and legal scholarship, he was preparing a- “work 


in which he would have applied his very personal approach to the analysis of positive 
law questions in the conflicts field) and some thoroughgoing analysis of sizable sections 
of the “special part,” such as Venturini’s volume on property, contracts, and torts 
DIRITTO INTERNAZIONALE PRIVATO: DIRITTI BEALI E OBBLIGAZIONI (1956). 
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subject) and in the analysis of problems of direct practical relevance, 
where comparative law can help in filling local. gaps or in emphasizing 
national idiosyncracies. This comprehensive. outlook should increase the 
usefulness of his.treatise for foreign readers. . 

The basic premise of Vitta’s approach is that a sort óf “equality clause” 
should govern the search for the applicable law, be.it national (or local) 
or foreign law. This means in particular that he is critical of the recent . 
developments in American conflicts doctrine and case law which start from, 
or amount to, a broader application of the lex fori than of leges alienae. 
He accepts as a fact of life, of course, that in certain situations the lex fori 
has the last (or first and last) word, and he allows that one generally has 
to resort to the lex fori in establishing the meaning and reach of positive 
national conflicts rules. But in his opinion, in principle, conflicts rules 
should resolve conflicts of laws equally, i.e., without granting preferential 
treatment to the rules of the legal order to which they belong.. I suppose 
that this is the cardinal: tenet of the old school of Mancini—a tradition 
worth. preserving, notwithstanding, or because of, its “idealism.” 

The first volume of the treatise carries the subtitle “General Part” and 
leads the reader through the maze of conflicts problems of a general char- 
acter, such as characterization, “renvoi,” public policy, reciprocity, pre- 
liminary question, adaptation, and evasion of law. A whole chapter (Ch. 
2) is devoted to internal conflicts of laws and to their connection with 
private international law, matters to which Vitta had paid much attention 
in previous writings. His views on the subject ought to be of special. inter- 
est in the. United States. The second volume deals with status, capacity, 
family law, and the form of contracts and wills. The third deals with prop- 
erty, succession, contracts, and torts; it also carries one appendix of Italian 
statutory materials, one presenting international conventions, and one of 
foreign statutory materials, all relating to private international law. 

Each volume is supplied with indexes of the sources used therein: treaties _ 

and conventions, Italian legislation, foreign legislation, Italian court de-. . 
cisions, foreign court decisions, authors, and, last but not least, an-analytical ` 
index. Italian publications are often criticized abroad for insufficient index- 
- ing. I expect that this will not be the case with Vitta’s works. a 
' Instead of resting on his laurels, Professor Vitta, as soon as his treatise 
was finished, started on a new venture: a handbook that would cover not | 
only the central part of (Italian) private international law, i.e., the choice 
of law problem and rules, but also jurisdiction and the recognition of - 
foreign judgements (what we call “law -of international civil procedure”) 
on which the standard work in Italy is Morelli’s Diritto processuale civile 
internazionale (2d ed. 1954). The main purpose of the book is to be of _ 
use to students; but it is organized in a way that makes it a valuable tool l 
for anyone looking for a guide to private international law. 

The idea of joining the two parts of the subject, choice of law and uiie 
tion, is excellent. That is what is usually done, and for a good reason, in 
_ American treatises, handbooks, and casebooks .on conflict of laws. Vitta’s _ 
book has not grown too large because a the additional aa on “procedure,” | 
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nor is the space devoted to choice of law inadequate. The author has 
shown that the formula works well. I hope thatit will be followed in the 

future. 
Professor Vitta is to be complien jad thanked for these substantial 
contributions to conflict of laws literature. 
gr RopoLrFo DE Nova. 


Intérnationales Einheitsrecht. Allgemeine Lehren. By Jan Kropholler. 
Tiibingen: J. C. B. Mohr (Paul Siebeck), 1975. Pp. xvi, 386. Index. 
DM 98. 


The author of this comprehensive study on general miles of fateedadional 
_ uniform law is already known as coeditor, with Professor Zweigert, of three 
volumes of Sources of International. Uniform Law (see note on volume I 
in 66 AJIL 910 (1972)). The present volume presents a systematic survey 
of the tools available for achieving, or at least approaching, international 
uniformity. In Chapter II (pp. 43-92) he discusses the various inter- 
national organizations engaged in this endeavor, beginning with the Hague 
Conference for Private International Law in 1893. In our time the United 
Nations has been leading in the effort for uniformity by means of the Eco- 
nomic and Social Council, the UN Commission on International Trade Law 
(UNCITRAL), and the Econcmic Commission for Europe (ECE). In 
addition, the United Nations maintains connections with special organiza- 
tions created by international agreements, such as the International Labor 
Organization, the International Civil Aviation Organization, the Inter- 
Governmental Maritime Consultative Organization. On the regional level 
the European Communities (European Economic Community, Euratom, 
and the European Coal and Steel Community), now governed by- a single 
treaty, have made significant contributions to the unification of law. The 
Council of Europe has been instrumental in the adoption of more than 
eighty European agreements. The author also deals with the efforts for 
unification of private law of the Benelux countries, the International Com- 
mission on Civil Status, the Organization of American States, and the activ- 
ities of the Council for Mutual Economic Assistance (Comecon) in. Eastern 
_ Europe (pp. 73 et seq.). The, role af nongovernmental organizations is 
given due attention (pp. 85 et seq.). Chapter III (pp. 93-166) evaluates 
‘the various sources of uniform law and compares their advantages and 
drawbacks, While international conventions offer certainty, they lack elas- 
ticity; concurrent national legislation permits unilateral changes. Supra- 
national legislation is more effective, especially where it is secured by an 
autonomous court which, as is the case in the European Communities, 
supervises the interpretation of Community law through its preliminary © 
rulings (pp. 139 et seq.). The author is aware of the special problems of a 
federal state such as the United States. He welcomes the ratification by the 
United States of the Hague Convention on Service Abroad of Documents in 
Civil arid Commercial Matters (1965) and the Convention on Taking of- 
Evidence Abroad (1970), as well as the Model Choice of Forum Act pre- 
pared by the National Conference of Commissioners on Uniform State Laws 
(p. 108). 
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Chapter IV deals with limitations of formulating substantive law (pp: 
167-234) and the necessary specific techniques, among which comparison 
of laws in indispensable. The importance of uniform laws for the develop- 
ing countries is emphasized (pp. 229 et seq.). 

Chapter V (pp. 235 to 343), captioned “method,” stresses the need for a 
_ special methodology in shaping international uniform law. Uniform ter- — 
minology is difficult to attain, and translation into several languages offers 
pitfalls. Comparison of laws is an indispensable tool for the international 
legislator as well as the judge. Classification of concepts must be found in 
the meaning and purpose of the uniform law rather than in national laws. 
Ordre public,-which cannot be completely disregarded, should be inter- 
preted more narrowly than in national laws. 

‘In his concluding “forecast” (pp. '344-48) the author poii out that in 
_the non-European regions, e.g. Africa and Latin America, the time is not 
yet ripe for an effective unification of private law, while in Western rene | 
he sees a danger in the overproduction of uncoordinated texts. 

M. MAGDALENA Sioc 


Preliminary Objections Related to the Jurisdiction of the United Nations 
Political Organs. By Dan Ciobanu. The Hague: Martinus Nijhoff, 
1975. Pp. 228. Index. Gld. 65. , 


This is an ambitious book based on the careful study of the documenta- 
tion of the League of Nations, of the San Francisco Conference, of the 
United Nations, and of the case law of the International Court of Justice 
and its predecessor, as well as of the literature on the subject. 

It starts with a survey of the principal and subsidiary organs of the 
United. Nations. The jurisdiction possessed by the political organs has 
‘what the author calls a “public policy” (ordre public) character. It fol- 
‘lows that the rights of these organs cannot be changed save by Charter 
amendment or alteration under Articles 108 and 109 respectively. Members 
of the United Nations have, in principle, the right to grant, by inter se 
agreements and for particular cases, new functions and, powers to the — 
political organs. On the other hand they cannot restrict the exercise of 
those functions and powers below the limits defined by the Charter. In 
his analysis of the concept of “subsidiary organ,” Ciobanu bases himself 
mainly on the Advisory Opinions of the International Court of Justice. on 
the Effect of Awards of Compensation made by the United Nations Ad- 
ministrative Tribunal (1954) and on the Application for Review of Judg- 
ment No. 158 of the United Nations Administrative Tribunal (1973). He 
stresses dissenting opinions in this context, as well as in many others. 

_ The legal foundation of the preliminary objections dealt with in the book 
is what the author calls “doctrine” (e.g, the doctrine of .res judicata), 

“doctrine” having for him a meaning similar. to “general principle of law” 
es referred to in Article 38 of the Statute of the International court of 
Justice. 

The objection of “ultra vires” in the law of the United. Nations is ‘ek 

essentially different from that known in the practice of international courts 


~ 
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and.tribunals. There are, however, greater difficulties in raising the objec- - 
tion successfully in regard to the activities of political organs. Should the 
objection that an organ acted ulira: vires be sustained, its effects in strict 
law ought to be ex tunc., In practice, the author adds, the conditions under . 
which the United Nations functions could well require a limitation of the - 
effects only ex nunc, with possible corrections of some of the past situations. 

Another preliminary objection is based on what the author calls “the 
doctrine of conditio sine qua non.” Some of the examples he gives, such 
as the requirement of a recommendation of the Security Council for the 
admission, suspension, or’ expulsion of members ( Arts, 4, 5, 6) or the neces- 
sity of approval by the General Assembly of relationship agreements be- 
tween the Economic and Social Council and a specialized agency (Art. 63 
(1)) are somewhat artificial as the action by the Council or the Assembly 
respectively is part of the normal procedure. They are as little or as 
much “conditions” as say, the requirement of a certain majority vote for 
decisions of the General Assembly (Art. 18) or of the Security Council 
(Art. 27). Of interest are, however, the observations on the nature of what 
the author calls the “priority clause” of Article 33(1), under which “the 
parties to any dispute . . . shall, first of all, seek a solution by negotiation, 
enquiry; . . . arbitration, judicial settlement . . or other peaceful means of 
their own choice” (emphasis added). , oe 

The author lists what he calls the * doal of electa una via” as the basis 
of another preliminary objection. The expression is a shortened version of . 
una via electa non datur recursus ad alteram (one way having been se-- 
lected recourse to another is not admissible). This type of objection was, 
not necessarily under this designation, raised before the Security Council in 
isolated:cases, mostly in regard to members of the Organization of American 
States (Art. 52(2) of the Charter). Where the objection was successful, 
‘it was on political grounds not because of legal arguments. 

A great number of difficult questions are raised by objections based on 
the doctrine of lis pendens: what the author calls “political” a epee | 
between the Security Council and the General Assembly (Art. 12(1)) an 
the “special” litispendence (Art. 36(2)), namely, the question E o e 
_ political organ can or should deal with a question that is also before the 
. International Court of Justice in contentious or AMOI proceedings or 
before an arbitral tribunal. 

‘It may be claimed that the question involved in certain proceedings has 
already been decided (res judicata). Difficult problems arisé when the 
preliminary objection is based on acts other than judicial decisions and 
judgments. Thus, advisory opinions do not come within the doctrine of 
res judicata, It is controversial whether it is applicable to decisions made 
by political organs. Ciobanu presents a great number of cases from the 
history of the League of Nations and United Nations, some of which-re- 
spect, while others do not respect, so-called “political” res judicata. 

An important part of the bock is devoted to. the question of the final 
determination of the validity of preliminary objections. Of particular in- 
terest is what the author has to say on the determination by the political — 
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organ in which the objections have been raised (la compétence de la com- . 


pétence) and with determinations made by the states concerned themselves 
(the so-called right of last resort). - 


In the last pages the author surveys the efforts which were made by: 


. learned societies (including, in 1950, the American Society of International 
Law) and individual authors to concentrate on the problem of referring 
to the International Court of Justice questions of UN competence. He also 
mentions recent General Assembly proceedings relating to the review of the 


role of the International Court of Justice and proceedings. relating to the | 


need to consider suggestions regarding the review of the Charter. He 


concludes by stating that the time is not yet ripe for setting up a procedure _ 


for judicial redress in the United Nations and that governments prefer to 
- leave to the political organs the-liberty to decide on their own competence. 
Events subsequent to the publication of Ciobanu’s book, e.g., the Report of 
` the Special Committee on the Charter of the United Nations (February— 
March 1976) appear to confirm this view. | 

-Econ SCHWELB 


Der Begriff der Friedensbedrohung in’ Satzung und Praxis der Vereinten 
Nationen, By Joachim Artz. Berlin: Duncker.& Humblot, 1975. 
Pp. 198. DM 54.80. 


In this compact and competent doctoral dissertation, the author seeks to 
define the criteria that should be applied in determining whether there has 
~ been a “breach of the peace” within the meaning of the UN Charter. After 
considering the language, purpose, and history of the Charter he concludes 
that such a threat, which justifies a call for sanctions, can exist only where 


. there is imminent danger of the use of physical force between states. He 
then juxtaposes his definition against the Security Council and General 
Assembly resolutions. dealing with the conflict situations which have arisen’ | 

since World War II. He concludes that although the Council has gen~. | + 
erally refrained from finding a “breach” where the requisite bench marks > 


- were absent, the Assembly has been much more indiscriminate, and has, 
in his view, sought to expand the Charter in an unlawful and dangerous way. 

Dr. Arntz argues that, although civil wars and other domestic disputes 
-may eventually threaten the peace, the Charter- prohibits international inter- 


_vention unless the essential elements of physical force between states are -— 
present. The only Security Council resolutions which he questions are- 


those that characterized the conflict between the black and white citizens 
of Southern Rhodesia as a “threat to the peace.” He is, however, skeptical 
about the legality of many Assembly resolutions since 1960. He deplores 
what. he perceives to be an anti-Israel bias in the Assembly and is highly 
critical of Assembly resolutions dealing with the disputes’in southern Africa. 
Although he refers to Communist doctrines which elevate certain internal 
conflicts to matters of international concern, the author feels that calling 
for unlimited means to eradicate even colonialism and apartheid, or to 


assure self-determination, exceeds the, Assembly's prerogatives. He shares . 


the justified apprehensions of many scholars that Article 2(4) of the 


| 
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Charter, obliging E T to ifan from the threat or use of force, is 
being dangerously ignored. - 
` This legal monograph does not seek to penetrate the deep philosophical 
and ideological chasms which divide diferent regions of the world, but the 
author recognizes and expresses his concern that the Assembly no longer 
serves as the envisaged forum for fair discussion and reconciliation. He 
wisely concludes that as long as the majority of sovereign states is not pre- 
pared to grant authority to any supranational agency to make and enforce 
decisions based on objective criteria, the United Nations will remain an 
ineffective eae It is a book worth reading and worth heeding. 
BENJAMIN B. EEN 


Who Protects The OceanP Environment and The Development of the Law 
| of the Sea. Edited by Joi irs Hargrove. St. Paul: West 
Publishing Company, 1975. Pp. xiv, Index. $14. 00 kapecia! price 
of $10.50 for ASIL members). 
This collection of six essays is a product of the Working Group on Ocean 
Environment of the American Society of International Law. .The essays 
are an overview by Professor D’Amato and the. Editor; a discussion of ocean 
pollution problems created by halogenated hydrocarbons, mercury, and 
. petroleum by scientists Goldberg and Menzel; a critique by Professor 
Goldie of the current state of maritime environmental law; an analysis of 
the role of the ocean in economic growth by Meredith Clement; a review 
of political decisionmaking on ocean problems. by Robert Friedheim; and 
the Editor’s review of the pending proposals in the Law of the Sea negotia- 
tions and a proposal of his own for 4 more comprehensive framework for 
protecting the ocean environment. The essays are straightforward and in- 
formative, although some lack supporting footnotes, and Professor Goldie’s 
- contribution is largely a repackaging of earlier publications by him. 

‘The structural interrelation among the components is not so tight as one. 
would like, a common failing of collections of essays. For example, the 
overview defines the pollution problem in terms of thé sources of the pollu- 
tion (such as continental runoff and discharge from navigational activities), 
while the ocean pollution chapter focuses on certain types of pollutants 
(such as DDT and PCBs). Professor Goldie organizes his discussion in 
_terms of existing international legal instruments, with the result that he - 
devotes substantial attention to nuclear contamination, which is not men- 
tioned: in the earlier essays. The analysis of the political context. is in- 
different to specific ocean environment problems except in so far as it notes 
that environmental protection has a low priority in the current multilateral 
negotiations. Finally, the proposals by the Editor; while. thoroughly sen- - 
sible and well considered, are largely focused on institutional and pro- 
éedural structures that are no more valuable in. relation to the environ- ' 
mental claims than they would be in a number of other international claims 
areas. The proposals are not tailored to the specific environmental prob- 
lems identified-in earlier chapters, nor is their economic or political feasi- 
bility evaluated in light of the essays devoted to those subjects, It may 
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well be, oe ‘that a proper legal structure for controlling ocean en- 
vironment should not be too narrowly focused on today’s perceptions of 
- the problems, but should instead providé a framework capable of coping 
with new problems as they arise. 

Taken as a whole, the volume is a valuable introduction to the problem 
of protection of the ocean environment, and the proposed legal regime 
seems quite desirable. If this volume succeeds in moving the Law of the 
Sea negotiations even a little closer to an institutional arrangement that 
can deal effectively with the br pad potential range of environmental pro- 
tection claims and concerns, it will be of great service to the atesnations! 
community.. 
oS A. BLEICHER > 


Chinese Treaties. The Post-Revolutionary Restoration of International Law 
and Order. By Gary L. Scott. Dobbs Ferry: Oceana Publications, 
Inc.; Leiden: A. W. Sijthoff, 1975. Pp. xv, 312. Index. $22.50. ` 


The objective of this book is to use traditional methods for analyzing | 
treaty practices, such as textual analysis’ and others, and the method of 
“quantitative analysis” to study the treaties of the People’s Republic of 
China (PRC) concluded between 1949,and 1972. While there have been 
several studies on the PRC's treaties, this is the first comprehensive study - 
of the PRC’s treaty data as “a specific indicator of that country’s politics, 
attitudes and actions in the international system” (p. 1). 

The book is divided into seven chapters. Chapter I explains the author's 
sources of information, methodclogy of analysis, and a concise historical 
background of Chinese treaties before the establishment of the PRC. Chap- 
ters II to IV (pp. 35-138) contain a summary of the PRC’s attitude toward 
international law in general and treaty. law in particular, based almost . 
‘entirely on several major works? in this area and apparently without. 
adding any new information. There are some factual or editorial errors in 
these chapters, and some of the author’s statements are not supported by 
any reference to sources of information. 

The major contribution of the author appears in Chapters V and VI. In | 
Chapter V, Treaty Trends and Patterns (pp. 139-209), the author patiently 
analyzes the PRC’s treaty frequency by country groups, by single partners, 
by topics, and by political or geographical groups. He concludes that the 
“PRC treaty relationships seem to be dictated by a peculiar mix of ideolog- 
ically based motives and economic and political pragmatism” and that it 

“is willing and able to fill any power vacuum left by the Soviet Union” (pp. 
202, 203). In the first part of Chapter VI, Treaties and Comparative Data _ 
(pp. 211-47), the author compares other indicators of state behavior, such 


1 Luxe T. LEE, CHINA AND INTERNATIONAL AGREEMENTS: A STUDY OF COMPLIANCE 
(1969); Huncpan Caw, THE PEOPLE's REPUBLIC oF CHINA AND THE Law OF TREATIES 
(1972); chapter on treaties in James C. Hsrunc, Law AND POLICY py CHINA’s FOREIGN 
RELATIONS (1972); and chapter on treaties in 2 JEROME ALAN COHEN AND HuNepAn 
Cm, PEOPLE’s CHINA AND INTERNATIONAL Law: _A Documentary Srupy (1974). 

2 See the works cited in note 1. ; 
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as wade statistics, foreign aid, and other economic data, with the PRC 
treaty data. This comparison is supplemented in the second part by 
examining the trends and patterns of PRC treaties in ph with 
certain data on events both internal and external to the PRC “in ‘order to 
_ attempt to explain the sometimes high degree of ea in the fre- 
quency of PRC treaties. throughcut the 1949 to 1972 period” (p. 912). : 
In the concluding Chapter VII (pp. 249-63), the author observes, among 
other things, that as the PRC has now become an accepted member of the 
international. community, “it is probable that the divergence that we have | 
observed in the past between revolutionary rhetoric and actual practice will 
diminish” (p. 260). 
Honcran CHIU. 


` The New Guide to the Diplomatie Archives of Western Europe. Edited 
-by Daniel M. Thomas and Lynn M. Case. Philadelphia: University 
of Pennsylvania Press, 1975. Pp. xi, 441. Index. $10.00. 

The editors accurately label this collection: as a “scholars Baedecker” 
for locating and using materials in Western European diplomatic archives. 
The Guide is an expanded and updated version of the first (1959) edition. 
Reappearing are chapters on Austria, Belgium, Denmark, France, Germany, 
Great Britain, Italy, the Netherlands, Norway, Portugal, Spain, Sweden, 
Switzerland, and Vatican City. Added are chapters on Luxembourg and 
(departing from the strictly Western European orientation) on Finland 
and Greece. The 1959 chapter on Bavaria has been incorporated into an 
expanded section on Germany. More attention also has been given to 
periodical collections. The Guide includes a limited section on inter- 
national organization. Retained and expanded from the first edition are 
. archival data on the League of Nations, the United Nations, and UNESCO, 
with added material on the International Labor Organization and the Inter- 
national Telecommunication Union. The Guide also has more organiza- 
tional consistency with the elimination of a chapter on “Public Opinion and 
Foreign Affairs.”. About one-half of the 23 contributing historians and 
archivists are new to this edition. 
=- Most of the chapters are organized under four major categories: first, a 
history of the principlal depositories; second, the organization, arrangment, 
and classification of the records; third, the administration of the deposi- 
tories including such useful information as reading room hours, admission 
documents required, and periods when facilities are closed for vacations, 
etc; and, finally, a bibliography of principal collections of published docu- 
_ ments and of the most useful guides and inventories. These range from 

nearly 200 entries for Vatican City and more than 170 for Germany (basi- - 
' cally the Federal Republic) to nine for Greece and one for Luxembourg. 

Of necessity, the organizational plan varies as, for example, the devia- 
tion in the excellent chapter on Germany where, because of the prolifera- 
- tion of states and archives, the material is arranged under the central 
archives followed by state, local, and central archives. The format for Italy 
is similar, with the general categories being applied to twelve leading 
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Italian diplomatic depositories. In contrast, the main emphasis in the 
British chapter, for example, is on the Public Record Office with briefer 
mention given the British Museu] Library and other archives, libraries, 
and organizations. | 
Some reference is made to sources in the United States. which facilitates | 
the start of research here by consulting archival manuscript inventories 
and diplomatic series already microfilmed for American holdings, As a 
manual for American scholars planning to do research in the original diplo- 
matic documents, the Guide is of greatest value to diplomatic and political 
‘historians. However, it also serves those interested in legal affairs and 
economic history as well ag persons specializing i in biography and organiza- 

tional matters. 
Curton E. Witson 


Die Aufenbeziehungen der Europäischen Gemeinschaft. Edited by Wis- 
senschaftliche Gesellschaft für Europarecht. Vol. 25 of Kölner 
Schriften zum Europarecht, edited by the Institut für das Recht 
der Europäischen Gemeinschaften der Universität zu Köln. Cologne, 
Deris; T Munich: Carl Aa a Verlag K. G., 1976. Pp. vi, 
160. DM 2 


The present volume contains the reports presented - to the 1974 Collo- 
quium at Bad Ems, convened by the Scientific Society for European Law. 
These reports deal with the foreign relations law of the European Comi ` 
munity. The authors of these reports, all strong supporters of European 
integration, consider the three Communities as a single entity. | 

Fischer analyzes the basic rules on the foreign’ relations law of the Com- 
munities in the treaties establishing the three Communities as expounded 
` by the Court of the European Communities mainly in its decision in the | 


AETR case: According to Fischer the provisions of the ECSC Treaty | 


allotting to the ECSC merely indirect powers to control its foreign relations 
are superseded by a wide teleological interpretation of the relevant arti- . 
cles of the EEC Treaty. Fischer as well as Sasse give a very extensive 
interpretation to the notion of “foreign trade relations,” which according 
_to Article 113 shall be governed by treaties to be concluded by the EEC. | 
According to these authors, all. treaties of Association come under this 
notion. Hence, the authors object to the frequent practice of- concluding 
and applying such treaties as “mixed agreements” i.e. by joint action of 
organs of the member states and of the EEC. The authors believe that-for 
the same reason “cooperation agreements” with Eastern European states 
_ should be concluded by the Communities rather than by the individual 
member states. However, this is the current practice. As a matter of fact, 
these cooperation agreements were a means employed by the EEC member 
states in order to maintain a certain autonomy in their economic political 
relations with Eastern states, when the EEC member states were no longer 
able to conclude straight-forward trade agreements as the latter now come 
within the jurisdiction of the EEC. Sasse also rejects the view that, in spite 
of the clear wording of Article 113,.the member states should have retained 
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a residuary treatymaking power in the field of foreign trade as long as the 
EEC has not availed itself of its own power, which, according to Sasse and 
to the Court of the European Communities, is an exclusive power of the 
EEC. 

_ Grabitz gives a detailed analysis of the various types of lations to be 
- established between international organizations and then gives a general 
survey of the relations established by EEC with other international organ- 
izations. Grabitz also examines the problem raised by EEC succession to 
the obligations of its member states in various commodity ae and 
in GATT.. 

Schloh and Zieger deal in detail with the problems of EEC relations with 
other international organizations as seen respectively from the viewpoint of 
EEC and from that of the other organizations. Schloh wants to eliminate 
the practice of twin-headed delegations, where the Community organs act 
side-by-side with representatives of their member states. Moreover, as far . 
as compatible with the EEC Treaty, actions by EEC organs in the field of 
foreign relations should preferably be taken by the Commission rather than 
by the Council of Ministers. Where this procedure is followed and the 
EEC rather than its members take action, problems may arise within func- 
tional organizations in the international field. | 

The reports are well documented and informative, expecially i in the little | 
known field of rélations between EEC and UN organs. - 

Ienaz Semt-HOHENVELDERN 


Compendium of Case Law Relatin to Ne European Communities, 1973. 
By H. Sperl, H. J. Eversen, an Usher. Amsterdam and Oxford: 
North Holland Publishing Co.: Now ‘York: American Elsevier Publish- 
ing Co., Inc., 1975. Pp. xv, 304, Index. DA. 155, $74.75. ) 

= The niedeceser volumes of this work, published in German and French 

and including the case law relating to the European Economic Community 
from 1952 to 1972, have long been recognized ‘as indispensable research 

_ tools for all practitioners and scholars dealing with the legal aspects of the 

EEC. The present volume is the first to appear in an English version. It 

_-covers the year 1973 which was the first year of the enlarged Communities 

following the entry of the United Kingdom, Ireland, and Denmark. 

The plan of the book is that of the prior volumes in the series. The 
material is divided into cases applying (1) individual articles of the Treaty 
of Rome itself, (2) provisions of Association Agreements, (3) Secondary . 
Community law, (4) Internal Regulaticns, and (5) Rules of Procedure. 

The cases included are judgments of the Court of Justice or decisions of 
national courts. The judgments of the Court of Justice are presented in 
the form of headnotes and extracts, while the decisions of national courts 
are the subjects of short summaries. The abstracts and summaries are 
followed by case lists identifying and classifying the cases included in the 
work by origin, court, date, parties, and other vital statistics. 

"The work has maintained its level of excellency and should remain ‘a wel- 
come timesaver to the ever-increasing number of persons affected by or _ 
rere in the progress of the Community’s complex legal system. . : 

STEFAN A. RIESENFELD 
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Public-Papers of the Secretaries-General of the United Nations.. Vol. 5. . 
Dag Hammarskjöld, 1960-1961. Edited by Andrew W. Cordier and 
Wilder Foote. .New York: Columbia University Press, 1975. Pp. 592. ` 
Index. $27.50. n: . 


This is the most absorbing volume to date in the valuable series begun in 
1969. It weaves together the press conferences, public statements, official 
letters; reports, and many other writings of the late Secretary-General Dag 
Hammarskjöld around the theme of the Congo crisis and Hammarskjéld’s 
own involvement. It reveals the man at the apex of his powers at the 
United Nations and is an invaluable supplement to the voluminous . Official . 
Records and debates of the United Nations. This volume deals in particular - 
with the circumstances that called forth the establishment of the UN © 
Force in the Congo, the Soviet challenge to the administration of the 
Jate Secretary-General, the efforts to prevent the spread of hostilities, 
- Premier Khrushchev’s ill-mannered behavior at the 1960 General Assembly, 
and Mr. Hammarskjold’s reflections on the role of an international secre- 

tariat. i 
The web of events that came to involve the United Nations in the’ Congo 

` in 1960 is still shrouded in intrigue and local politics. Much of this is 
African in origin, although it quickly came to involve non-Africans as well. 
< One can follow the machinations of Lumumba, Adoulu, Kassavubu, 
Tshombé, and others on the domestic scene, the early intervention of Soviet 
planes and, trucks that sought to turn the Congo into a Soviet client, the’ 
- belated reversals of policy when the Belgians saw what was happening, 
the ultimate transfer of Lumumba to Katanga Province fcllowed by his 
arrest, release, and then assasination, the appointment of the Special Rep- 
resentative to the Congo, Ambassador Dayal (India), and the failure of 
his mission, and then Hammarskjéld’s untimely death in an airplane ac- 
cident in Northern Rhodesia in the summer of 1961 while en route to a 
meeting with Tshombé. Viewed in retrospect, there was something fore- - 
boding about the sequence of events, like the unfolding of a Greek tragedy. 
Could the death of the Secretary-General have been avoided, one is in- 
clined to sepeculate. Possibly if he had not undertaken his final mission. 
‘But then there would have been the question whether the United Nations 
could have succeeded in assisting the Congo to establish its own indepen- 
dent existence as a viable member state. Unresolvable questions arise to 
plague the mind. | 

The document that is historically of most general interest in this volume 
is the text of the Secretary-General’s Oxford lecture delivered in May 1961 
entitled “The International Civil Servant in Law and in Fact.” This is 
reproduced in full (pp. 471-90). It addresses the leading question whether 
the international civil servant could in fact be a “neutral man.” Ham- 
marskjéld was a vigorous exponent of the thesis that the requirements of 
office made it necessary for the Secretary-General to be active in political 
and security matters and that the terms of the Charter itself forced him to 
take “politically controversial stands.” In this quasi-legal area, he expressed 
the proposition that the Organization was empowered to act on its own in- ~ 
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dependently of the views of member states. Hammarskjöld believed that 
history had shown that the United Nations has “increasingly succeeded” .in 
affirming the idea of a dedicated professional staff responsible only to the 
Organization and not to individual member states. In this he, of course, 
came into head-on collision with the position of the Soviet Union. In an- | 
swer to his own question, Hammarskjöld affirmed that it is possible for a 
Secretary-General to carry on his own tasks in controversial political situa- 
tions with full regard for his exclusively international obligation under the 
Charter “without subservience to particular national or ideological at- 
titudes.” He believed the Secretary-General could be guided in such cir- 
cumstances by “principle and law,” although he acknowledged that not all 
questions posed by the political tasks entrusted to him could. be so settled. 
He argued that the Secretary-General must find “constitutional means and 
_ techniques,” wherever possible to assist him where the Charter is explicit. 
But he admitted that there could be a “serious intellectual and moral 
problem” in the area of political judgment. In this-area he thought that 
the Secretary-General would have to be guided by his own confidential 
diplomatic communications, public awareness, and above all his own “in- 
tegrity.” He explicitly rejected the thesis that the Secretariat could be 
“inter-governmental,” holding that to be independent its members could not 
be beholden to any government. Advocates of a truly international sec- - 
retariat could rally to this point of view, but those who emphasize the 
importance of the United Nations as a meeting place for national viewpoints 
would find it difficult to follow the late brevity cenerels position in all 
of its implications. 
The scholarly world must express again its epee: to the late Dean 
- Cordier and to Wilder Foote for conceiving and pressing the publication 
of this masterful series of works that reveal so much that the Official 
Récords leave in the shadows. This volume, in particular, contains the 
‘personal correspondence between the late Secretary-General and Mr. 
Cordier relating to the latter’s resignation from his position as virtual chef 
. du cabinet and his continuing on a transitional basis as Under Secretary for 
the General. Assembly. It causes one to reflect on how much the world 
organization owes to this truly dedicated civil servant who threw himself 
SO ici behind the causes and role of.the Organization. 
- : NORMAN J. PADELFORD 


Public Papers of the ‘Secretaries-General of the United Nations: Vol. 6 
U Thant, 1961-1964. Edited by Andrew W. Cordier and Max Borel 
son. New York and London: Columbia University Press, 1976. Pp. 
xviii, 708. Index. $27.50. 

This latest volume in the series planned by the late Andrew W. Cordier, 
who was for many years Executive Assistant to the first two Secretaries- 
General, continues the high standard set by the earlier volumes. They 
all belong on the shelf of every library concerned with enone organ- 
ization or world politics. . 
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As the editors note: “The role of the Secretary-General in the political 
life and constitutional development of the United Nations since 1945 has far 
exceeded the expectations of those who wrote the Charter. This has = 
hanced the historical significance of their public papers.” ‘p. v).- 


-` items included in these volumes come both from the UN Official Toes 


and from other sources not so classified, although they include various com- 
munications of the Secretary-General with governments, as well as addresses 
outside the United Nations, press statements and conferenc2 transcripts, 
brozdcasts, and contributions to periodicals and books. Press statements, 
in Darticular, have often been the Secretary-General’s means of com- 
muricating important views both to the public and to UN diplomatic 
missions. | 
-These and other documents outside the Official Records tend to Desne 
inaccessible over time. The volumes of this series, therefore, perform a 
valable historical service in making available a fuller account of the 


7 Secsetary-General’s activities than covered by the Official Records. More- 


over, the sheer quantity of those Records, as all researchers are painfully 
awace, is‘literally overwhelming; and spoken or written interventions by 
any Secretary-General are scattered throughout them. Many UN reports, - 
although issued in the name of the Secretary-General, are primarily factual 
acccunts of events and. are more correctly classified as records of the organs 
requesting them. Without personal cominitments of policy or principle by 


‘+ the Secretary-General, they are not generally included as part of these 


pubic papers.. At the same time, the Introductions to Annual. Reports of 


the 3ecretary-General on the Work of the Organization have become a sort | | 


of “state of the world” message, summarizing his views on major current’ 
proLlems, and various other official reports also include personal comments. 
Excerpts from these latter, where considered significant, have accordingly 
beer. included. 

Thus, the present volume opens with U Thant’s statement in the General 
Assembly, as Permament Representative of Burma, after the death of Dag 
Hammarskjöld (September 30, 1961) and closes with an excerpt from his 
repczt on the situation in Cyprus in December 1964. The volume is chrono- 
logically organized, but the documents are also grouped under appropriate 
heacings, such as: Acceptance of office, Staff problems, the Situation in the 
Conzo (November-December 1961), etc. A lengthy Introduction by the 
editers (pp. 1-19) provides a valuable overview of the whole volume; and | 
` each section opens with a helpful commentary placing the documents in- 

‘cluded in the larger framework of UN and world events. F 
Ruts B. RuUsseLL 


Canedian Constitutional Law, Cases, Notes and Materials. By John D. 
Whyte and William R. Lederman. Toronto: Butterworths, 19a; Pp: 
xxiv, 808. Index.- $42.50. 


THs book, which is intended primarily for teachers and students, con- 
tains cases, notes, and materials on Canadian constitutional law under three 
mair headings: general considerations, federal distribution of legislative 
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powers by subjects between the Canadian Parliament and the provincial 
legislatures, and limitations on legislative powers in favor of basic rights 
and freedoms. This review is mainly concerned with those parts of the 
book which focus on public international law matters, and are, therefore, of 
more particular interest. to the readers of this Journal. 

‘In Canada, difficulties are often encountered in treaty fioleineataan 
because, in cases where the subject matter does not fall within federal 
competence,- only the provinces can adopt the’ necessary implementing 
legislation. This problem is illustrated by the Labour Conventions case 
[1937] A.C. 326 in which the Privy Council struck down, as being in con- 
flict with provincial jurisdiction, federal legislation intended to implement. 
certain ILO conventions. However, earlier, in the Aeronautics case [1932] 
` A.C, 54 and the Radio case [1932] A.C. 304, the Privy Council had made 
- clear the federal jurisdiction over aeronautics and radio communication. 
But the restrictive effect of the Labour Convention case still remains with 
respect to a wide range of important subjects in spite of the best efforts of 
judges and legal writers to remoye the shackles. This book reproduces all 
the above cases. 

A reflection of the U.S, experience with the sonnent shelf is found in 
the Reference re Ownership of Off-Shore Mineral Rights [1968] S.C.R.792, 
65 D.L.R. (2d) 353, in which the Supreme Court of Canada found that the 
continental shelf is outside the boundaries of British Columbia, and that, 
. with respect to the Convention on the Continental Shelf (1958), “it is — 
Canada, not the ‘province of British Columbia, that will have to answer the 
claims of other members of the international community for breach of the 
obligations and responsibilities imposed by the Convention.”. The most 
recent U.S. decision on this question of offshore jurisdiction is that of the 
_. Supreme Court in United States v. Maine, 420 U.S. 515 (1975). ` 
The book reproduces a decision of the Quebec Court of. Queen’s Bench 
- which upheld the validity of a federal law imposing a tax on the value of | 
advertising material contained in “any special edition of a non-Canadian 
periodical” printed in or outside Canada for publication in Canada 
(Readers Digest Association (Canada) Ltd. v. A.G. of Canada (1967), 
59 D.L:R.(2d) 54); a decision of the Prince Edward Island Supreme Court 


upholding legislation intended to restrict the capacity of aliens ‘and non- > . 


‘residents to: hold land in that: province (Morgan v. A.G. for Prince Edward 
Island (1974), 42 D.L.R.(3d) 603); and reminiscences of John E. Read 
-concerning the period 1928-1946 when he was Principal Legal Adviser, 
Department of External Affairs, and Canada v was taking on the attributes 
of full sovereignty. 
This excellent book has a good table of contents, a table of cases, and a 


useful index. | 
| _ GERALD F. FrrzGEnALD 


The Canadian Yearbook of iiernsional Law. Vol. XII, 1974. Edited -a 
C. B; Bourne. Vancouver: University of British Columbia Press, 1975. 
Pp. xi, 403. Index. $16. E 
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The selection of seven articles appearing in this volume includes several < 
useful studies that will be of general reader interest as well as some that ` 
will appeal primarily to specialists. l 

Articles of general interest that emphasize Canadian issues and perspec- _ 
tives include a discussion continued from the previous Yearbook regarding 
the protection of diplomatic and consular immunities in Canada, followed 
by the first part of a study on the history of the teaching of international 
law in Canada. This latter study is a historical description of “the main ' 
developments in the teaching of international Jaw in Canadian law schools 
from the time when the subject was first taught, in the mid-nineteenth 
century, to the early years of the present decade” (p. 67). Somewhat of 
a province-by-province, university-by-university, chair-by-chair survey, this 
kind of effort is a welcome contribution. Because of the magnitude of the 
subject, the author has excluded international law ‘teaching in other dis- 
ciplines such as political science. That exclusion is understandable, but 
nevertheless unfortunate. A more complete picture of the development of- 
international law instruction in Canada would be of great interest to both 
Canadian ‘and international readers. Perhaps the author of this particular 
study, or others with the appropiate packer: will be encouraged to 
expand their work in this area. 

Two further studies of eel interest that focus on: Canadian issues . | 
include an excellent historical-political-legal discussion of the Canadian ` 
claim to sovereignty over the waters of the Arctic and a solid review of | 
Canada’s role in UN peacekeeping operations. 

The remaining three articles treat the methods of self-determination and 
the argument of “primitiveness” in the cases of South West Africa (1946) 
and West Irian (1969), the Canadian Labour Conventions case, and the 
Judgment of the International Court of Justice in the Appeal Relating to 
the Jurisdiction of the ICAO Council (India v. Pakistan). 

An extensive Notes and Comments section reviews such varied areas as 
the external relations of the Swiss cantons, seabed issues at the Caracas ses- 


'- sion of the UN Law of the Sea Conference, the 1973 international conven- 


tion on ship pollution, ‘and the role of the UN Environment Program in the 
development of international’ environmental law. Finally, the Yearbook in- _ 
cludes a section on current Canadian practice in international law, a digest 
of important Canadian cases in the fields of public international law and . 
‘conflict of laws, and book reviews. FY : 

i Forest L. EN 


na Relations of the United States, 1948, Vol. I, General: The United ` 
_ Nations (in two Parts), Part 1. (Dept. of State Pub. No. 8805). Wash- 
ington: U.S. Govt. Printing Office, 1975. Pp. xvi, 505. Index. $8.10. 


Continuing the practice of listing and describing public statements of 
U.S. foreign policy, this volume contains 58 statements made in 1948. The 
topics discussed in this review are covered by relevant ‘documentation in 

the volume. 
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The UN Secretary-General proposed that he recruit and organize a'UN 
security guard whose functions would include providing armed guards for 
UN missions and property; guarding plebiscite polls; and maintaining order 
in a small UN trust territory. A position paper prepared at the U.S. Mis- | 
sion to the United Nations recommended, subject to certain conditions 
mentioned in the paper, that the United States support the establishment 
- of such a guard. The Department of State approved this attitude. On 
November 15; 1948, the General Assembly assigned the item on the pro- 
posed UN guard to a committee which postponed consideration of the 
problem until the next session. 

The status of the United Nations-and particularly matters. relating to the 
implementation of the Headquartérs Agreement of November 21, 1947, 
presented novel legal problems for the United States. For the first time, 
there was a diplomatic corps in New York accredited not to the host 
government but to an international organization. Enacted as Public Law 
357, 80th Congress, the Headquarters Agreement has treaty force under an 
Advisory Opinion of the Acting Attorney General, dated August 20, 1946. 
As such it is binding upon states and municipalities, but according to the 
Agreement, appropriate administrative arrangements with state and local 
governments must be entered into by the Federal Government. On March 
1, 1948, the Attorney General of New York ruled that New York must 
accord diplomatic privileges and immunities to those listed by the Depari 
ment of State. 

Some other novel desioa: were: (1) Did tax exemption of UN em- 
ployees extend to income of U.S. nationals employed by the UN Secretariat? 
(2) Was the U.S. right to guard its own security affected by the Agree- 
ment? Senate Joint Resolution 136 and Section 6 of Public Law 357 sup- 
plied negative answers to both questions. While the United Nations had 
avoided giving recognition to Section 6, the U.S. Representative on the 
Sixth (Legal) Committee of the General Assembly, Charles Fahy, stated 
' that if Section 6 were not accepted, the Agreement would not be in effect. 
The documentary record in this volume relates to these and other problems 
including the territorial limits of the UN headquarters. In March 1948, 
an agreement between the United States and the United Nations provided 
_ for the financing of the building and the furnishing of the permanent UN 
_ headquarters in New York by an interest-free U.S, loan of $65,000,000 re- 
payable in 30 annual installments. This loan was granted by joint resolu- 
tion of Congress and approved by the President on August 11, 1948. 

The establishment of an International Law Commission was proposed by © 
the UN Committee on the Progressive Development of International Law’ 
and Its Codification on which Philip C. Jessup was the U.S. Represeritative. 
Only superlatives could describe the work of Judge Jessup, who was one 
of the first 15 members elected to the ILC on November 3, 1948. The 
significance of the ILC may be measured’ by the scope aud range of its 
achievements. 

Another milestone in international law is the Convention on Genocide. 
Drafted by the UN Committee on Genocide which met at Lake Success in 
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the spring of 1948, it was substantially like the statute prepared in the 
Department of State. The draft convention was referred to the Sixth Com- 
_ mittee, which amended the text and attached it to a draft resolution for 
submission to the General Assembly. On December 9, 1948, the General 
-Assembly accepted the committee’s report with its accompanying. draft. 
The United States signed the Convention on December 11. i 
Another important item, the Universal Declaration of Human Rights, was 
_ prepared in the Human Rights Commission under the Chairmanship of 
Eleanor Roosevelt. It was considered and approved by the Third Com- ` 
mittee of the General Assembly. The United States voted in favor of it. - 
While this important Declaration carries the moral weight of the General 
_ Assembly, it is not legally binding, and under Article 27 of the Declaration 
- its application is subject to interpretation by each state. 
' Recurring items documented’ in this volume relate to elections, budget, 
_ admission of new members to the United Nations, voting procedure in the: 
Security Council, non-self-governing territories, armaments, and atomic 
energy. Also included is documentation on the UN Conference on Freedom 
of Information held at Geneva in the spring of 1948. | 
T i JoHN MAKTOS 


Netherlands Yearbook of. Inimanona Law, Vol. VI, 1975. Leiden: A. W. 
‘Sijthoff, 1975. Pp. xii, 414. Table of cases. Index. 5, 

As in prior years, the contents of this’ useful collection of Dutch materials 
on international law is classified into six categories: signed articles, state 
practice, treaties, judicial decisions, scholarly literature, and internal legis- 
lation with international impact. The articles deal with regulation of inter- 
national waterways and, their protection against pollution, fisheries policy 
and the law of the sea, “functional sovereignty,” state succession and inter- 
national organizations, and efforts to regulate the use. of conventional 
weapons of warfare. There is also an article by Judge B. A. S. Petrén on 
the future of the International Court-of Justice. l 

The Ministry of Justice in an interesting comment (p. 277) excluded - 
“foreign draft dodgers” from the category of “refugees” entitled to asylum - 
upon humanitarian grounds, At the Caracas Conference on the Law of 
the Sea, the chief Dutch delegate espoused the principle that in addition — 
to exploitation incident to territorial sovereignty and to res nullius subject 
to utilization on a “first come, first served” basis, there should be a “common - 
heritage of mankind” managed by the organized conimuniiy: of states (p: 
287 

n notable judicial decision interpreted the Revised Rhine Conveition 1 
establishing free navigation of the Rhine in both directions “for the trans- 
port of goods and persons” as not prohibiting construction of a bridge 
which might impede passage (to the’ sea or to Rotterdam shipyards for 
completion) of large ships or objects built upstream (pp. 367-70). In an- 
other case the court rejected Pia ‘Nuremberg defense” of highjackers from 


_1920 MARTENS, NRG 355. 
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Palestine and East Jerusalem who by use of pistols and grenades compelled © 
a British aircraft. bound from Beirut to London to land in the Netherlands. 
The court held that “even if the accused were to be regarded as a member 
of armed forces and had acted in obedience of an official order, this 
order, having regard to the nature of the mission which appears from the 
proven facts, can never have been given with due authority; nor could it 
- bona fide be considered by the accused to have been given with due au- 
thority” (p. 371). 

“In the literature, a number of articles are listed (p. 386) on the topic of 
multinational corporations. Under recent legislation, Dutch nationality 
ceased, as of August 31, 1974, to be a requirement for practice of law 
in the Netherlands (p. 411). In that connection it should be ‘noted that 
on June 25, 1973, the United States Supreme Court held that Connecticut 
could not prohibit a Dutch woman lawyer from practicing her profession 
in that state.” 

ee DUMBAULD 


Yale Studies in World Public Order. Vol. 1, No. 1 (1974); Vol. 2, No. 1 
(Fall 1975). Editor-in-Chief: Eisuke Suzuki. Published semiannually 
by Yale Studies in World Public Order, Inc., New Haven, Conn. 06520. 
Domestic-subscriptions: $10.00, Overseas subscriptions: $12. 00. Single 
copies: $5.00. 2 


At least twenty-one student-run international law journals already exist © 
in the United States (at Brooklyn, California Western, Case-Western Re- 
serve, Columbia, Cornell, Denver, George Washington, Georgetown, 
Georgia, Harvard, Maryland, Miami, Mississippi, North Carolina, N.Y.U., 
Stanford, Suffolk, Syracuse, Texas, Vanderbilt, and Virginia). .Add to this 
list the-many professionally edited equivalents, in this country and abroad, 
and one is led to ask: why, now, from New Haven, still another?’ 

Manifestly, the generally low esteem presently accorded international 
. law among the architects of our foreign policies strongly demands an in- 
tensive and widespread search for, and clarification of, critical normative 
questions on the international plane, especially now when the global com- 
munity is increasingly imperiled by forces which appear to have outstripped 
.° the capacity of our existing state-centric system. But is it not true also that 
=` much is being published these days that ought not to be published ïn the 
first place? Simply put, is Yale Studies in World Public Order really 


. needed? 


Judging from the first two issues of this “new Gid of world affairs,” - 
which is dedicated to “the concept of ‘World Public Order as articulated by 
Professors Myres S. McDougal and Harold D. Lasswell” (Val. I, no. 1, 
at ii), the answer must be emphatically in the affirmative and not just 
because of the consistently high quality of the contributions presented, each 
. ‘exemplary of the best traditions of legal (and nonlegal) seholezep. My 
reasons are otherwise and three. 


2 In re Griffiths, 413 U.S. 717 (1973). 


`t 


892 ` THE AMERICAN JOURNAL OF INTERNATIONAL Law [Vol]. 70 


First, Yale Studies provides a much needed forum for an approach to the 


study of law that can claim perhaps more achievement and influence over 
the last quarter-century than any other school. For all its fecund and 
profound accomplishments, the McDougal-Lasswell approach continues to 
rouse misunderstanding and skepticism and consequently needs continuing 
illumination and refinement. In this connection, one should take special 
note of the first issue’s lead essay by Editor-in-Chief Eisuke Suzuki, en- 
titled “The New Haven School of International Law: An Invitation to a 
Policy-Oriented Jurisprudence.” 

Second, -by virtue of its jurisprudential orientation, . Yale Studies is 
quintessentially committed to improving international decisionmaking 
through explicitly confrontational and systematic policy analysis. As the 
editors state refreshingly in their first issue (Vol. 1, no, 1, at iii): 


= We do not subscribe to what is conventionally called “objectivity” 


or “neutrality,” Hoi easily masks the hidden biases or value premises | 


of the writer. . 


nae in law as a discipline of the social sciences cannot be value 

. A legal craftsman is responsible for enlightenment which in- 

. ee the explicit identification of the particular policies which au- 

thoritative decisions express. To. stop short of recommending the 

policy which will best serve the fundamental goals to which he is com- 

mitted may be’ tantamount to relinquishing the opportunity of a re- 
sponsible citizen of the larger community of mankind. l 


Regrettably, few law journals compare favorably in these respects. To the 


contrary, most are neglectful about the essentiality of values clarification | 
and the importance of communicating, not to mention maintaining, clarity ` 


_ of observational standpoint. 

Finally, . while willing to shed fresh light on relatively traditional sub- 
jects of international legal discourse (see, e.g., the article by Jordan J. Paust 
in the first issue, “An International Structure for Implementation of the 


1949 Geneva Conventions: Needs and Function Analysis”), Yale Studies - 


consciously eschews the syntactical consistency of the word “international” 
and consequently stresses issues of truly planetary proportion (seé, e,g., in 
the second issue, the essays by Jan Schneider and Karen Hudes entitled, 
respectively, “State Responsibility for Environmental Protection and Preser- 
vation: Ecological Unities and a Fragmented World Public Order” and 
“Towards a New International Economic Order”). The only other journal 


~ 


known to this reviewer which evinces similarly deliberate and thorough- 


going concern for “la condition humaine” is Alternatives—A Journal of 


World Policy, lately sponsored by the Institute for World Order in New . 


York City. 


- In sum, Yale Studies is unique among T i journals and very 


much needed, Seeking to become, according to the proverbial grapevine, 
a professional (as distinct from student-run) periodical, it merits the closest 
possible scrutiny by the widest possible audience, And lest 'some practition- 
ers and scholars be reluctant to submit contributions to it because of its 
‘origins and focus, it is important to.emphasize, as the editors have done, 
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that Yale Studies “[does] not impose upon anyone the acceptance ofa 
particular terminology or modalities in organization” and that “all points of 
view are welcome, so long as the individual writers indicate their value 
premises and clarify the community policies which they advocate” (Vol. 1, 
no. lat iii), I am, of course, compelled by this injunction to disclose to 
all who may be unaware that I am a continuing student of Professors Mc- 
Dougal and Lasswell. © . 

Burns H. WESTON 


BRIEFER NOTICES 


Law and Society. By L. C. Green. (Leiden: A. W. Sijthoff; Dobbs 
Ferry: Oceana Publications, Inc., 1975. Pp. xviii, 502. Index. $28.00). 
This book is a reprint of lectures, papers, and articles delivered or written 
between 1955 and. 1975. It ranges in subject matter from such familiar 
aa as the legal and moral character of international law, the in- 

ividual and ‘his rights in a world community, war crimes and the responsi- 
bility of the soldier, to new states and the law of nations, highjacking and 
population contro]. It is valuminously documented and impressively 
learned. The writing is marred by haste and prolixity often at the expense ' 
of syntax and clarity, while amazingly lax proofreading adds to the labor 
of the student. Readers, according to their disposition, will be entertained . 
or irritated by alternating bouts of pugnacity and flippancy. Some will 
applaud, others will dispute, the writer’s negative assessment of the United 
Nations and its achievements. Few will fail to recognize the importance 
of the work as a whole, — | 

P. E. CORBETT 


Der internationale Richter im Spannungsfeld der Rechtskulturen. By 
Lyndel V. Prott. (Berlin: Duncker &. Humblot, 1975. Pp. 257. Index. 
DM 68). This work belongs as much to sociology, the philosophy -of law . 
and even to the study of international! relations as it does to public inter- | 
national law. On the basis of concepts and ideas borrowed chiefly from 
Talcott Parsons, the author examines the role and functions of the inter- 
national judge, the social acceptance of his judgments as well as his tech- 
nique. The author’s analysis is essentially devoted to the Permanent Court 
of International Justice and to.the International Court of Justice -with `- 
occasional references to the European Court of Human. Rights and the. 
Court of Justice of the European Communities. The leading ‘topics of his 
work are the evolution of the International Court of Justice, the need which 
it has felt to-adapt its jurisprudence to the radical transformation of the 
international community, and the influence of national cultural education ~ 
of the judges on the jurisprudence of the Court. The book is lucidly 
written and includes a bibliography of mainly Anglo-Saxon and Gérman 
writings. The most frequently cited cases, up to 1973, are the Lotus, the 
Austro-German Customs Union, South West Africa and Namibia, the Corfu 
Channel, Interhandel, the Right of Passage, the Temple of Preah-Vihear, 
and the Barcelona Traction. | 


The book offers an interesting attempt to revive judicial sociology, or ` 
rather the sociology of judges and judging, by asking new questions, The 
author regards his work as an attempt. The material is very large and, in 
order to eliminate still further subjective considerations, requires system- 
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atic investigation in op And even information culled from interview 
with judges is not conclusive except where it relates to simple facts. i 


PAUL REUTER 


Folkrätten. By Hilding Eek. (Stockholm: P.A. Norstedts & Söners 
Förlag, 1975. Pp. 503. Index.) Hilding Eek has just retired from the 
chair of international law at the University of Stockholm, incidentally, the 
only chair .in Sweden devoted exclusively to international law. He is a 
strict positivist and belongs to the school of pragmatists. 

This is a conservative, but at the same time a modem, book which 
stresses the expanding and evolutionary character of international society. 
It is a second edition of the text book which was published in Stockholm 
in 1968. Since that time certain developments have taken place in inter- 
national law which have been duly described by the learned author, and 
in consequence certain chapters have been recast. These changes do not 
signify any new departure but only a certain refinement and updating. 


Dr. Eek states (p. 245) that declarations in international conferences 
and organizations can be considered as binding. This is quite obviously 
true if the declarations were intended to be binding. It would have been . 
interesting if Dr. Eek had had occasion also to comment on the statements _ 
by the International Court of Justice in the Nuclear Test cases (Dec. 20, 
1974). It is a bit strange that he speaks of the binding effects of voting 
in the organs of the United Nations. A vote is different from a mere 
declaration and, within the limits imposed by restricted space, this is ad- 
equately treated ‘at 376 ff. The author refers to Max Sørensens Hague 


Lectures of 1960? but the passages referred to concern the effects of de- >- 


cisions of the League Council where the state in question had voted in 
favor of accepting an obligation. They have thus no bearing on the char- 
acter of votes concerning general questions.. In the same connection it 
should be noted that Eek (p. 328) states that the practice of the Security 
Council is more important an that of the General Assembly because “the 
Security Council due to its composition and -its voting rules is much more 
authoritative than the General Assembly and its Committees.” This is 
true for the individual decision in a given case, but it is submitted that the 
General Assembly on account of its, quasi-universal character is more im- 
portant for the development of general international law. 


This. is a solid, well-documented and well-argued book, well adapted for 
use both as a textbook and as a handbook. Swedish students are lucky 
to have such a textbook available both as an excellent introduction and as 
_ an incentive to further study. , | 
> EpvARD HAMBRO | 


League of Nations Conference for the Codification of International Law - 
(1930). Edited by Shabtai Rosenne. Volume One (of 4). (Dobbs Ferry: — 
_ Oceana Publications, Inc., 1975. Pp. lvi, 218. Four vols. $40.) The four 
volumes, of which the first is here noted, will complete Ambassador 
Rosenne’s presentation of “the record of the League of Nations in the field 
of, the progressive codification of international law” (p. v), which began 
with his republication in 1972 of the minutes and reports of the Committee 
of Experts for the Progressive Codification of International Law.1 The new 
four-volume publication contains, in its first two volumes, the records of 

1M. Sørensen, Principes de Droit International Public, 101 Rec. pes. Cours 56 ff. 
_ CHE 1961). a l a 
ł Reviewed by Herbert W. Briggs, 67 AJIL 362 (1973). 


t 
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the Preparatory Committee which drew up the “Bases of Discussion” for 
the 1930 Conference and, in its volumes 3 and 4, the official records of the 
Conference. All of these records, originally released as League of Nations 
documents, have long been out of print. 


Volume One consists of two parts: The first is the editors introduction 
(pp. xi-lvi) which, in effect, is a concise but very informative and valuable 
monograph on the history of the Preparatory Committee (and attendant 
discussions in the main League Organs)'and of the Conference itself 
cluding the post-Conference debates in the Council and the Assembly). 
The second is an exact reproduciion of Volume I of the “Bases of Discus- 
sion” which dealt with “Nationality’—-one of the three subjects submitted 
' to the Conference. Unlike the UN International Law Commission, the 
Preparatory: Committee, in the “Bases of Discussion,” did not attempt to 
present its own views or recommendations but limited itself very largely 
to formulating a consensus seemingly emerging from the governments 
replies to questions posed by the Committee, A “very few” “Bases” were 
proposed as openings for discussion which, it was hoped, might lead to 
agreement (p. 7). The second part of the volume contains the typically 
very short questions addressed to. the governments, the even shorter “Bases 
of Discussion’ formulated by the Committee, and the governments’ replies, 
many of which are lengthy and incorporate passages from national laws. 


The passage of time renders many of these materials obsolete. Never- 
theless, since the Conference did produce a convention and two protocols 
on nationality which eventually entered into force, the materials may be of 
help in elucidating these instruments. They are also, of course, of his- 
torical interest. Ambassador Rosenne, in his introduction, takes the opti- 
mistic position that the codification work of the League, though largely 
a failure, provided valuable experience and eventually facilitated the more. 
successful efforts under UN aegis. . 

| a O. J. Lissrrzyn 


International Conference on Private Aeronautical Law Minutes, Warsaw 
1929. Translated by Robert C. Horner and Didier Legrez. (South Hacken- 
sack: Fred B. Rothman & Co.,.1975. Pp. ix, 324. $17.50.) At first sight 
a- translation, published only in 1975, of the Minutes of the Second Inter- 
national Conference on Private Aeronautical Law, held in Warsaw from ` 
October 4 to 12, 1929, might seem like a labor of love or at least a venture © 
into somewhat esoteric international legal history. However, unlike many 
international public air law conventions, the Warsaw Convention is con- 
cerned with questions of air carriers’ liability that go to the heart of much 
contemporary litigation before national courts and tribunals' and of much 
continuing international diplomatic negotiations.at the technical level. The 
Minutes of the Conference-that gave rise to the Warsaw Convention con- 
- stitute, for purposes of the many civil law national tribunals, travaux 

préparatoires that are judicially admissible for purposes of. explaining or 
controlling latent ambiguities or imprecisions in the text of the Convention 
itself. One caveat should be noted here, however. The Horner and Legrez 
translation into English is based on Minutes rendered into French which 
' were, in some cases at least, translations of national interventions that were 
originally made, orally, in national languages other than French on con- 
dition of submission of a French transcript for the official record. Thus 
we may have, now, translations of an original translation in certain cases. 
This is a limitation for purposes-of citation as legal authority, but it does 
not militate too much against the general scholarly interest and profes- 
sional utility of this work as a source. 

l Epwarp McWHINNEY 


-89€ THE AMERICAN JOURNAL OF INTERNATIONAL LAW > [Vol. 70 .. 


The North Sea, Challenge and Opportunity. Report of a Study Grou 
` of the David Davies Memorial Institute of International Studies. Edite 
by M. M. Sibthorp. (London: The Institute, 1975. Pp. 324.) The North 
Sez has for many years occupied a prominent place in the development of 
the aerau Konal law of the sea, particularly in the area of Asheries. For 
a century it has been the subject of several conventions which often set - 
universal trends. So far as prevention of pollution, conservation of living 
resources of the sea, and fishery rights are concerned, its role does not 
appear to be diminishing. Moreover, the accession of a larze number of 
states bordering the North Sea to the European Communities has given 
rise to further problems and discussions. The above explains the extent to 
which these problems are dealt with in this book, written by a team of 
scientists and jurists of the David Davies Memorial Institute. 


' The first three chapters of the book deal with the exploitation of the re- 
sources of the North Sea and cover in particular catches of fish, fishing 
fleets, conservation measures, and the extraction of oil, gas, and other im- 
portant minerals. They contain detailed information on the different land- ` 
based polution releases and on the efforts to -prevent their noxious effects. 
Als> considered are such activities as navigation, offshore drilling for oil, 
pipzlines,.and cables, as well as the development of the North Sea coast- . 
line. The statistical data concerning these uses of the North Sea are 
impressive. In the discussion of preservation of coastal beauty spots, 
amenities for tourists are criticized. In an account of research activities 
releted to the exploration of the resources of the seabed, emphasis is placed 
on il, charting, and rescue at sea. 


The third chapter contains a synoptic table dealing with man’s impact | 
on the sea. From this chapter a variety of ideas emerges concerning areas 
where fishery activities are predominant; where drilling for oil is the main ~ 
activity; where pollution is prevalent; where the use is mainly recreational; 
a traffic is congested; and where industrial installations are on the 
shore, 


The fourth and fifth chapters are more juridical in nature. In the fourth 
chapter, Maurice Mendelson, Fellow and Tutor of St. John’s College, Ox- 
ford, deals with juridical problems of the North Sea. He carefully 
examnines the fishery problems, particularly those concerning conservation, 
exploitation of resources, and pollution. ` All of the conventions in force 
are examined methodically. In conclusion he expresses the, hope that flag- 
state jurisdiction will become less important, thus promoting more effec- 
tive prevention of pollution. In the fifth chapter, Elizabeth Wilmshurst 
(Bristol University) and Dr. Mendelson examine English municipal law 
for the North Sea regarding internal measures extending national jurisdic- 
tior. (customs control, continental shelf, fisheries) and the search for a 
satisfactory regime of liability for pollution. = 4 


The concluding thirty-five pages contain a summary and such concrete 
recommendations on which the authors could agree. They bring us up to 
the present by considering the first results of the current third Conference 
on the Law of the Sea. Also contained in the book are many technical 
annexes and documentation. | 
| DANIEL VIGNES 


Fechtsfolgen bei Verletzung völkerrechtlicher Verträge. By Edmund 
| Duckwitz. (Berlin: Duncker & Humblot, 1975. Pp. 158. Bibliography. 
DM 39,60.) Beginning with the undoubtable proposition that treaty breach 
has been labeled an international delict by states and the Permanent Court 
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of International Justice in many cases, Dr. Duckwitz notes that the legal - 
consequences of an international delict normally are considered to include 
a duty of reparation and a right in the injured party in the absence of . 
legally sufficient reparation to reprisal, or even, in some cases, war. The 
delict seems to lie in the violation of the fundamental rule pacta sunt 
servanda, and the injury to the treaty partner provides the measure of . 
damages. But for violating many treaties there is no easily quantifiable 
injury. Furthermore, the opportunities to terminate treaty obligations 
given in the 1969 Vienna Convention on the Law of Treaties, such as 
supervening impossibility and fundamental change of circumstances, can 
operate to make pacta sunt servanda mean less in practice than a mere 
statement.of the rule might suggest. Assuming a clear breach, Dr. Duck- 
‘witz points out that it is significant whether that breach is E as a 
legal wrong requiring damages or reparations (Verschuldenshaftung) or 
as a mere act with legal consequences {Erfolgshaftung), but notes that the 
leading authorities do not agree which is the better view.'. 


Turning to specific points, Article 60 of the 1969 Vienna Convention on 
the Law of Treaties, which accords the injured party.a limited right to 
terminate or suspend its own obligations in the.case of a material, breach, 
is analyzed, and various permutations of that approach are discussed. 
Breach of many sauililateral agreements results merely in loss of some or 
all of the benefits of the agreement; breach of other kinds of agreement 
raises. questions of compensation, including the theoretical basis for that 
compensation in restitution (Neturalrestitution) or damages (Schadener- 
satz) and a host of subsidiary issues relating to indirect damages, lost 
profits, interest, and exemplary damages (Genugtuung). There are short 

_sections on reprisal, retorsion, and ‘war, on estoppel and waiver (Ver- 
~ wirkung, ‘Schweigen, Verzicht) and laches (Verjährung) as means of 
losing the right to compensation, on the'inapplicability of the concept of 
criminal responsibility (Strafe) as a legal consequence of treaty breach, 
and on joint liability, collective sanctions, and more subtle pressures in- 
herent in the international order to encourage treaty observance. 


‘As a whole, the book is a fine survey of.an important issue left incom- 
pletely codified by the Vienna Convention, and if some of Dr. Duckwitz’s 
conclusions: seem superficial, his analysis is nonetheless wide ranging and 


perceptive. — 7 
ALFRED P. RUBIN 


Bibliography of International Law. By Ingrid Delupis. (London and 
New York: Bowker, 1975. Pp. xxx, 670.. Index. £15.) The international ' 
lawyer is now .able.with this impressive work of Professor Delupis to have | 
at deskside a broad and useful index of this field. In it are compiled 
thousands of references in a variety of languages covering a spectrum of 
texts, commentaries, case collections, journals, and individual articles, and 
ranging from the very recent to classics in each area. When making use 
of the excellent system of cross-references, the complete author index, and 
, the helpful editorial commentary found in each section, one is able to 
locate quickly a wealth of information on any topic. This point is especially 
noteworthy in that Professor Delupis has categorized the materials in a 
. functionally oriented manner, thus allowing the reader to focus easily on a 
particular problem or question. On issues not directly telated.to everyday 
' practice, i.e., more philosophical or historical ones, the first section con- 
tains a significant collection of works on general theory and background. 


1 There is a parallel question in Anglo-American contract Jaw. See Groves v. John 
Wunder et al., 205 Minn. 163, 286 N.W. 235 (1939) esp. dissent by Olson, J. — 
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The book deserves well-earned praise,.but issue might be taken with. sev- 
eral small points which illustrate the shortcomings of an editor's need selec- 
tively to omit some works; for example, nowhere can one find reference 
to certain standard casebooks, notably those of Steiner and Vagts; Leech, 
Oliver, and Sweeney; and Fulda and Schwartz. Likewise, there is no 
mention of any of the fine student-published law journals or of either of 
_ the new series on Commonwealth and U.S. international law cases. Certain’ 

other works, Lauterpacht’s International Law Reports, to note one, are 
-not listed under the most modern title. , ar 


These comments, however, are offered less as criticisms than as expres- 
sions of hope for a series of companion volumes issued at intervals, the 
early ones filling in the existing lacunae and later efforts ‘collecting newly 
published material, possibly with more complete coverage of the periodical. 


literature. i 
PETER ALAN THOMAS 
Offshore Lending by U.S. Commercial Banks. Edited by F. John Mathis. 
(Washington: Bankers Association for Foreign Trade, 1975. Pp. viii, 311. 
Index.) This work is produced by bankers for bankers. Published under 
the joint auspices of the Bankers’ Association for Foreign Trade and Robert 
Morris Associates: (the national association of commercial bank loan and- 
credit officers), the book aims to instruct the “domestic or international 
professional banker” about the essentials of overseas lending by U.S. com- 
mercial banks. The thirteen chapters, each contributed by an author 
drawn from top banking.échelons, systematically explore the mechanisms 
and risks of foreign lending. Of necessity, there is little time for pause or 
diversion; check lists are enumerated in stacatto fashion. In other words, 
the book provides a “nuts and bolts” course, unhindered by considerations ` 
of policy or ideology. ` i 


Mr. Henry Harfield’s contribution on “Legal Aspects of International 
Lending,” which runs for only nine pages, spans the legal framework with 
impressive precision. “Fundamentally,” says Mr. Hartfield, “international lend- 
. ing is no different from domestic. Seen from the view of a lender, the basics 
are the same. A lenders prime objective and principal concern are not 
the act of lending, but rather the act of punctual repayment. The legal 
problems involved in lending money are minimal. The real legal problem 
is to enforce repayment” (pp. 81-83). 


Throughout, the contributors accept the relevance, hazards and ad- 
vantages of the law. Overall, they agree that at times it is wise to recognize 
the need for a good lawyer. In recent years, international private lending, 
especially by U.S. enterprises, has come of age. For example, U.S. banks . 
are now increasingly involved in the processes of national capital forma- 


: tion and economic development. At times, in their role of multinational .— 


corporations, they enjoy greater freedom (and profit) than they do at home. : 
' These trends harbor serious implications for both the attainment of eco- 
nomic and social welfare goals, on the one hand, and for the international . 
legal system, on the other. Offshore Lending provides an opportunity to 
view the business attitudes and practicalities that underlie these trends. 


WILLUM E, HOLDER. ` 


Cyprus: The Tragedy and the Challenge. By Polyvios G. Polyviou. 
(Washington: American Hellenic Institute, 1975. Pp. 222. $4.00.) 
Almost two years have elapsed since the invasion of Cyprus in 1974, but - 
the human and political tragedies remain in the aftermath of the Turkish 
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invasion of the island. Regrettably, after the drama of the moment passes, 
the media tend to forget the continuing problems which remain a source 
of deep concern to politicians, constitutional lawyers, other specialists, 
and international public opinion at large. The author, a young Greek- 
Cypriot lawyer nad lecturér in law at the University of ord, has pro- 
duced a notable work which fills the gap. ` , l 


Despite the fact that the book was prepared in part during the hostilities, 
the author manages to present a scholarly account of the island’s history, ' 
including a comprehensive analysis of the legal and constitutional frame- 
work upon which the Republic of Cyprus was founded in 1960 and an ob- 
jective assessment of the events which preceeded the invasion. Polyviou 
documents the themes of the 1963-1974 period—the intensification of 
Turkish aggression, the external involvement in the affairs of Cyprus, and 
the increased but ultimately ineffective UN activity. And then he vividly 
portrays some of the most tragic and difficult moments of the Cypriot his- 
tory, which were the characteristics and consequences of the Turkish in- 
_vasion, documenting numerous violations of basic international law. 


The recent Report From the Select Committee on Cyprus of the British 
House of Commons confirms the sentiments expressed by Polyviou when 
he comments on the failure of Britain to take the necessary action to protect 
Cyprus, the independence and integrity of which Britain had guaranteed. 
The British parliamentary report argues that Britain had the moral duty . 
and military capacity to intervene, and failed to do so, while Polyviou 
states: “For that failure Britain bears an indirect responsibility for the 
‘brutal invasion and the occupation of almost half of Cyprus by the Turkish 
army.” Similarly, an article in Foreign Policy and other reports have con- 
firmed Polyviou's contention that the erratic performance of the U.S. De- 
partment of State, its -vacillations, and miscalculations in American crisis 
management were largely responsible for the tragic consequences on 
Cyprus.1 After the corrupt military junta ruling Greece triggered the 
Turkish invasion, Polyviou states that the inaction of the U.S. Government 
amounted to complicity in the second and most brutal invasion of the | 
island, which led to the occupation of 40% of Cyprus and the effective 
' partition of the island (an action specifically prohibited by the Treaty of 
Guarantee). : 


It is the author’s expressed hope that his study will not only renew in- 
terest in the affairs and fate of Cyprus, but will also make some small con- 
tribution to efforts for finding a peaceful and just solution to the problem 
. of Cyprus. He believes that the security and ethnic rights’ of both com- 
munities must be preserved, and, if given a chance, the people of Cyprus 
can achieve common allegiances to their island and their destiny, insulated 
from external interference. : 
E BAs YANAKAKIS 


. Peace Soldiers. The Sociology of a United Nations Military Force. By 
Charles C. Moskos, Jr. A Ohinga and London: The University of Chicago . 
Press, 1976. Pp. xi, 171. Index. $11.) Professor Moskos, chairman 

of Northwestern's ‘sociology department, has written a useful sociological 

study of the UN force in Cyprus. ‘Utilizing primarily formal and open- 
ended interviews with 110 UNFICYP officers, the author demonstrates that, 
for these men the “constabulary role” of the UN force is accepted in be- 
havior and to a lesser extent in opinion; “international” attitudes do not 
increase through UN service, except for headquarters staff; and UNFICYP — 


1L. Stern, Bitter Lessons: How We Failed in Cyprus, 19 Foreicn Poxicr 34 (1975). 
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was judged “largely” or “somewhat” successful by 73% of those interviewed. 
(The research was completed before the 1974 armed conflict in Cyprus.) 


Moskos suggests that traditional military professionalism is compatible 
_ with UN peacekeeping, since national soldiers trained to be violent can | 
- adapt to the largely nonviolent activities of UN “peace soldiers” and yet ~ 
maintain warrior skills if needed as in the 1974 armed conflict. Among 
other findings, Moskos submits that field experience and organizational 
factors, not personal and background traits,.account for attitude formation. 
Thus most line officers who had served in Cyprus for some time, of what- 
ever nationality and training in peacekeeping, were more critical of the 
- UN than were staff officers. Also, most soldiers did not view the decisions 
of their home governments or the role of the United Nations in altruistic 
terms. . = f 


: This book is concise but informative, useful as an addition to other polit- 
ical and legal studies on UN peacekeeping and the conflict in Cyprus. Its 
strengths lie in the sociological sections, and this reviewer wishes more 
attention had been given to certain points noted in them. What is proper 
military training: to be aggressive or to be most economical in the use of 
coercion? (This subject has much to do with Moskos’ argument about 
compatibility of UN peacekeeping with national military training.) Why 
are the psychic rewards greater for staff than for line officers, and what 
does this mean for the growth of international attitudes through participa-. 
tion in international’ organizations? Moreover, it is not always clear where 
Professor Moskos’ hypotheses originate; some may be strawmen. Who 
suggested that soldiers from middle-rank nations will be more internationally 
oriented than others, or are these nations only more politically acceptable 
than others? | 


Peace Soldiers is recommended as much for the questiors it raises aś 
for what it says. Political sociologists would do well to continue this type 
of analysis, although traditional legal scholars. will find little new in it on 
legal rules. an 7 


. 


Dim P. FORSYTHE 


Prawnomiedzynarodowe zasady sozologii. By Kazimierz Kocot. 
(Wroclaw: Wydawnictwa Uniwersytetu Wroclawskiego, 1975. Pp. 126.) This 
slim publication bears the rather intriguing title “International Legal Prin- 
ciples of Sozology.” Although nowhere rigorously defined, the term 
“sozology” (sozologia), coined by a Polish scientist in 1969, is used by the | 
‘author, in an inconsistent way, to denote the international protection of the 
' environment, the science of such protection, and even the environment 
itself. Incidentally, throughout the book the reader is mistakenly led to 
believe that the term “sozology” is universally used in the English and 
_ French language documentation of international organs dealing with ecolog- 
ical problems. The purpose of Kocot’s study seems to be the presentation 
of the existing rules of international law in the area of envircnmental pro- 
tection. Basically, however, the book ends up being a summary review 
of the activities of the United Nations in this area leading to the Stockholm 
Conference on Human Environment and during the one or two year period 
following the Conference. i 


The introductory chapter traces the formation of international -environ- 
mental law prior to 1972 and discusses the major controversial problems 
surrounding “sozology” and issues related to decolonization, protection of 
human rights, ecological ethics, and development. Chapter II describes 
the Stockholm Conference and the following twenty-seventh session of the 
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UN General Assembly. The author deals briefly and objectively with the 
issue of the Soviet Unions absence from, Stockholm, not because of any , 
Jack of interest in environment but because of the awkward controversy 
surrounding the German Democratic Republic. Chapter- IH brings to-- 
gether the principles of sozology culled from the Stockholm Declaration, 
and resolutions of the UN General Assembly. “Among these principles, he 
suggests that mandating the duty of environmental protection is a major ` 
principle of contemporary international law. However, as Kocot empha- - 
sizes, this principle is subject to the principle of sovereign equality of 
states. Even though international environmental law in the final analysis 
serves individual human beings, states remain the subjects of this law. The 
institutional and structural aspects of “sozology,” in particular the organ- 
ization of the UN Environment Programme are the subject matter ‘of | 
Chapter IV. Regional cooperation, e.g., among the countries of the Council 


for Mutual Economic Assistance and in the Baltic region, is dealt with in |: 


Chapter V which also briefly refers to U.S.-Soviet environmental coopera- 
tion. The concluding chapter is very brief and disappointing since the 
reader cannot find there any comprehensive summary of the research done . 
or any evaluations or gird Much of the two pages of conclusions is 
taken up by the problem of the relationship between environmental pro- 
tection and outer space. . 


The method and style of the ‘book are typical of many continental jurists. 
There is a lot of textual analysis (incidentally with many redundant refer- 
ences to the French or English original terms); the style is monotonous 
and tedious; and there is little original and critical appraisal. The book 
lacks a unifying conceptual framework which would integrate the entire 
field of international environmental law. It contains no startling data and 
relies on otherwise readily obtainable documents. The author is quite 
conscientious in the use of primary sources but his bibliography is essen- 
tially limited to Polish books end articles. A large number of conceptually 
interesting and stimulating works, such as International Environmental 
Law, edited by Teclaff and Utton? are absent. With all these limitations 
the book can be useful as a review of principles of international environ- 
mental law only for Polish students of international law. 
: Bortestaw A. BOCZEK 


UNESCO and World Politics: Engaging in International Relations. By 
James P. Sewell. (Princeton: Princeton University Press, 1975. Pp. 
xi, 384. Index. $18:50.) Sewell’s is a clearly written, well-documented 
analysis of the origins and functioning of UNESCO from 1941 to 1972. 
He has acknowledged the importance of conferences, especially when “en- 
gaging” takes place, t.e., involvement of one’s nation-state in an enduring 
relationship with the Organization. By employing the semantic device of 
engaging, we focus directly on power relationships within governmental 
. organizations, We can, e.g., look to the jockeying for election to available 
seats on UNESCO's Executive Board and find some nation-states con- 
-sistently more heavily involved in UNESCO activities than others. Sim- - 
ilarly, we can focus upon the nationality of Secretariat members in 
UNESCO to find consistent French, British, and U.S. involvement by men 
like René Maheu, Julian Huxley, and Luther Evans in the post of Director- 
General. Of special interest is the book’s finely woven treatment of 
UNESCO's first six Directors-General, variously described as scribbling, 
reluctant, Baek LAPINE agate incapacitated, and effective. UNESCO's 
executive managers still “have poorly developed” nerves of- governance 


1 Reviewed in 69 AJIL 702 (1975). 
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(p. 20) im an organization which remains weak. If Sewell is to be crit-_ 
ee it could be for his emphasis upon UNESCO’s chief administrators 

-without attention to the policies of member states and their leaders such ‘`’ 
as DeGaulle, Meir, Rusk, Tanaka, or Trudeau. ` 


In light of congressional disenchantment with UNESCO, Sewell’s treat- 
ment of the strategic choice of disengagin ng (withdrawing ) is particularly 
timely. The crux of the issue is that ratification of a multilateral instru- 
ment does not guarantee dedicated participation. 

CHARLES T. BARBER 
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_ > OFFICIAL DOCUMENTS 
INTERNATIONAL’ Court oF JUSTICE 


l RESOLUTION CONCERNING THE INTERNAL ` 
_ , JUDICIAL PRACTICE OF THE COURT 


(Rules of the Court, Article 33) i 
Adopted on April 12, 1976 


The Court decides to revise its Resolution concerning the Internal Judicial 
Practice of the Court of 5 July 1968 * and to adopt the articles concerning 
its internal judicial practice which are set out in the present Resolution. 

_ The Court remains entirely free to depart from the present Resolution, or 
_ any. part of it, in a given case, if it considers that the circumstances justify 
that course. | 


Article 1 


- (i) After the termination of the written proceedings and before the be- 
ginning of the oral proceedings, a deliberation is held at which the judges 
exchange views concerning the case, and bring-to the notice of the Court 
any point in regard to which they consider it may be necessary to call for 
_ explanations Sane the course of the oral proceedings. 7 l 
_. (ii) In cases where two exchanges of oral arguments take place, after 
the first such exchange has been concluded, a further deliberation is held . 
having the same objects. i g 
(iii The Court also meets in private from time to time during the oral 
proceedings to enable judges to exchange views concerning the case and to 
inform each other of possible questions which they may intend to put in- 
the exercise of their right under Article 57, paragraph 3, of the Rules. 


Article 2 


After the termination of .the oral proceedings, an appropriate pericd is 
rem to the judges in order that they may study the arguments presented 
to the Court. i 


, Article 3 : 
~ (i) At the expiration of this period a deliberation is held at which the 
President outlines the issues which in his opinion will require discussion 
and decision by the Court. Any judge may then comment on the statement > 
. ` or call. attention to any other issue or question which he considers relevant, .. 
' and may at any time during or at the close of the deliberation cause to be 
distributed a text formulating a new question or reformulating a question © 


x 


already brought to notice. 


1 Prior to 1968, the internal judicial practice of the Court was governed by the Resolu- 
tion of the Permanent Court of International Justice of 20 February 1931 (as amended 
on 17 March 1936), by virtue of a decision of the International Court of Justice of 
1946 to adopt provisionally the practice of the Permanent Court. _ o 

[Text of the Resolution of July 5, 1988 in 63 AJIL 407 (1969), 7 ILM 1395 (1968).] 
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, decide whether a vote shall be taken on any question. 
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(ii) During this deliberation any judge may comment on the pertinence 


‘of any issues or questions arising in the case. -The Presiden: also invites . 


judges to indicate their preliminary impressions regarding any issue or 
question. i E 
(iii) Judges will be called on by the President in the order in which they _ 


, | signify their desire to speak. 


Article 4 


(i) At a suitable interval of time after this deliberation, each judge pre- 


‘pares a written note which is distributed to the other judges. 


(ii) The written note expresses the judge’s views on the casa, indicating, 


inter alia: 


(a) whether any questions which have been called to notice should. be 
eliminated from further consideration or should not, or need not, be 
decided by the Court; | 


| b) the precise questions which should be answered by the Court; 


c) his tentative opinion as to answers to be given to the questions in (b) 
and his reasons therefor; 


' (d+) his tentative conclusion as to the correct disposal of the casz. 


Article 5 | 
(i) After the judges have had an opportunity to examine the written 


_ notes, a further deliberation is held, in the course of which al! the judges, 


called upon by the President as a rule in inverse order of seniority, must 

declare their views. .Any judge may address comments to or ask for. fur- 

ae explanations from a judge concerning the latter’s statement declaring 
is views. s i 

- (ii) During this deliberation any judge may circulate an additional 
question or a reformulation of a question already brought to notice. D 

(iii) On the request of any judge the President shall ask the Court to 


Article 6 


(i) On the basis of the views expressed in the deliberations and in the 
written notes, the Court proceeds to choose a drafting committee by secret 
ballot and by an absolute majority of votes of the judges present. Two 
members are elected who should be chosen from among those judges whose . 
oral statements and written notes have most closely and effectively reflected 
the opinion of the majority of the Court as it apean then to exist. 

(ii) The President shall ex officio be a member of the drafting committee - 
unless he does not share the majority opinion of the Court as it appears 
then to exist, in which case his place shall be taken by the Vice-President. 


‘If the Vice-President is ineligible for the same reason, the Court shall pro- | 


ceed, by the process already employed, to the election of a third member, 


in which case the senior of the elected judges shall preside in the drafting © 


committee. ar , | a 
(iii) If the President is not a.member of the drafting’ committee, the 
committee shall discuss its draft with him before submitting’ it to the 
Court. If the President proposes amendments which the committee does 
not find it possible to adopt, it shall submit the President’s proposals to the 
Court together with its own draft. , Sn | 
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` Article 7 | 


(i) A preliminary draft of the decision is circulated to the judges, who 
may submit amendments in writing. The drafting committee, having con- 
sidered these amendments, submits a revised draft for discussion by the 
Court in first reading. | 

(ii) Judges who wish to deliver separate or dissenting opinions make 
the text thereof available to the Court after the first reading is concluded 
and within a time-limit fixed by the Court. : . 

(iii) The drafting committee circulates an amended draft of the de~ 
cision for the second reading, at which the President enquires whether any 
judge wishes to propose further amendments. | 

(iv) Judges who are delivering separate or dissenting opinions may make 
changes in or additions to their opinions only to the extent that changes 
have been made in the draft decision. During the second reading they in- 
- form the Court of any changes in or additions to their opinions which they 
propose to make for that reason. A time-limit is fixed by the Court for the 

ing of the revised texts of separate or dissenting opinions, copies of which 
are distributed to the Court. | 


Article 8 


(i) At or after a suitable interval following upon the termination of the 
second reading, the President calls upon the judges to give their final vote 
on the decision or conclusion concerned in inverse order of seniority; and ` 
in the manner provided for by paragraph (v). of this Article. : 

(ii) Where the decision deals with issues that are separable, the Court 
shall in principle, and unless the exigencies of the particular case require 
a different course, proceed on the following basis, namely that: 


a) any judge may request a separate vote on any such issue; Ee 
b) wherever the question before the Court is whether the Court is com- 
petent or the claim admissible, any separate vote on particular. issues 
of competence or admissibility shall (unless such vote has shown some 
preliminary objection to be well-founded under the Statute and the 
Rules of Court) be followed by a vote on the question of whether the 
Court may proceed to entertain the merits of the case or, if that stage 
has already been reached, on the global question of whether, finally, 
the Court is competent or the claim admissible. : | 


(iii) In any case coming under paragraph (ii) of tbis Article, or in any 
other case in which a judge so requests, the final vote shall take place only 
after a discussion on the need for separate voting, and whenever possible 
after a suitable interval following upon such discussion. 

(iv) Any question whether separate votes as envisaged in paragraph (ii) 


E of-this Article should be recorded in the decision shall be decided by the 


: Court. i 

(v) Every judge, when called upon by the President to record his final 
vote in any phase of the proceedings, or to vote upon any question relative 
to the putting to the vote of the decision or conclusion concerned, shall do 
‘so only by means of an affirmative or negative. , 


| Article9 — | 


(i) Although because of illness or other reason deemed adequate by the 
President, a judge may have failed to attend part of the public hearing or 
of the Court's internal proceedings under Articles 1 to 7 inclusive of this 
Resolution, he may nevertheless participate in the final vote provided that: 
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(a) during most of the proceedings, he shall have been, or remained, at 
the seat of the Court or other locality in which the Court is sitting 
and exercising its functions for the purposes of the case under para- 
graph 1 of ‘Article 22 of the Statute; ` io 

(b) as dil pelted the public hearing, he shall have been able to read the 
official transcript of the proceedings; | 

(c) as regards the internal proceedings under Articles 1 to 7 inclusive, he 
| shall have been able at least to submit his own written note, read those 
of the other judges, and study the drafts of the drafting committee; and 

(d) as regards the proceedings as a whole, he shall have taken a sufficient 
part in the public hearing and in the internal proceedings under Articles 
1 to 7 inclusive to enable him to arrive at a judicial determination of 
alll issues of fact and law material to the decision of the case. 


(ii) A judge who is qualified to peop in the final vote must record | 
his vote in person. In the event of a judge who is otherwise in a fit con- 
dition to record his vote being unable because of physical incapacity or 
other compelling reason to attend the meeting at which the vote is to be 
taken, the vote shall, if the circumstances permit, be postponed until he 
can attend. If, in the opinion of the Court, the circumstances do not per- 
mit of such a postponement, or render it inadvisable, the Court may, for - 
the purpose of enabling the judge to record his vote, decide to convene 
elsewhere than at its normal meeting place. If neither of these alterna- 
tives is practicable, the judge may be permitted to record his vote in any 
other manner which the Court decides to be compatible with the Statute. | 

(ii) In the event of any doubt arising as to whether. a judge may vote 
` in the circumstances contemplated by paragraphs (i) and (ii) hereof— 
` and if this doubt cannot be resolved in the course’ of discussion—the matter 
shall; upon the proposal of the President, or at the request of any other 
. Member of the Court, be decided by the Court. 

(iz) When a judge casts his final vote in the circumstances contem-. . 
plated by paragraphs (i) and (ii) of the present Article, paragraph (v) of 
Article 8 shall apply. | 


Article 10 


Tke foregoing provisions shall apply whether the proceedings before the 
Court are contentious or advisory. 
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OD, 624 
Foreign Assistance Act, Hickenlooper amendment to, CP, 124, Dz 354-6, 832. 
. Foreign Investment Study Act of 1974, 91 
Foreign Sovereign Immunities Act (proposed), CP, 817-20, LA, 298, NC, 529, text, 
313-21 ` ' 
Freedom of Information Act, ani Swiss banking secrecy requirements, 559 
Immigration and N ationality. Act: deportations under, JD, 577, 844-5; expatriation 
provisions of, JD, 840-2; parole provisions of, JD, 843; political ayl goi 
JD, 843-4; and UN Secretariat, 673-4 
International Claims Settlement Act of 1949, amendment to cover claims wales’ 
the German Democratic Republic of, CP, 823-5 . 
International Organizations Immunities Act, 308, 539, 583 
Investment Guaranty Program, JD, 135-8 
Jones Act, complaints under, 840 
National Environmental Policy Act, and supersonic transport, ‚CP, 205, 566, 570 
Securities and Exchange Act, 75, 306, 533, CP, 526-1 
Sherman Act, 354 . 
Status of Forces Agreement with Republic of China (1965), criminal jurisdiction 
under, JD, 145-7 
Submerged Lands Act, and historic bays, JD, 140-1 
Tarriff Act of 1930, hot pursuit under, 98 : 
Trademark Act of 1946, 122 
Trading with the Enemy Act, application to Cuba of, JD, 357-8 _ + 
- United Nations Participation Act’ (1945), and sanctions against Rhodesia, CP, 124-6, 
807 i 
United. States Civil Aeronautics Board, and regulation of foreign aircraft, 569 
United States Congress: “and presidential power to conclude international agreements, 
246; transmission of Middle East Agreements to, CP, 344-7; and unilateral ex- 
tension of fisheries jurisdiction 804-7 i 
United States Department of State: Office of the Law of the Sea of, 803-7; practice 
concerning sovereign immunity of, 299-301, 308-11, 365, 556, JD, 571-3, 817-8 
United States Environmental Protection Agency, and aviation standards, 566 — 
United States Federal Aviation Administration: and foreign aircrafts; 565; High Alti- 
tude Pollution Program of, 568 
United States Foreign Claims Settlement Commission, 763; and claims against | ‘the 
German Democratic Republic, CP, 823-5 
United States National Security Council Interagency Task Force: on ‘the Law of the 
Sea, 804 
United States Overseas Private Investment Corporation. (OPIC), and Chilean copper 
arbitration, JD, 135-8 
United States Patent Office, and Patent Cooperation Treaty, ‘CP, 351 
United States Securities and Exchange Commission: annual report of, 83; and trans- 
‘national securities fraud, 359 
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Universal Declaration of Human fights: adoption of, 512; applicability to aliens of, 
458-9; and Helsinki Declaration, 268-9 ` `. 

Usher, J. A, H. Sperl, and H, J.. Eversen. Compendium of . Case Law Relating „to 
the. European oe 1973, BR, 833 


Vallée, Charles ét al. Droit International Public, BN, 400 

Van Deventer, Henry W. . BR, .Goldstein, Marshall, and Schwartz, 864; Mercenaries 
at Geneva, NC, 811 

Verbit, Gilbert P. International Mcnetary ‘Reform and. the Developing Countries, BR, 

l 392 

Verkade, D. W. F. BR, Wieczorek, 603. . 

Vienna. Convention on the Law of Treaties | 1969), See under Treaties 

Vietnam: airlifting of babies from, JD, 843-4. ICRC activities. in, 53; US intervention 
in, 721 

Vignes, Daniel. BN, Sibthorp, 896 ~ 2% 

Vining, G..J oseph and Erie Stein. Citizen Access to o Judicial Review of Administrative 
Action in a Transnational and Federal Context, LA, 219 

Vitta, Edoardo. Corso di diritto internazionale privato e processuale, ‘BR, 873; Diritto 
internazionale privato, BR, 873 

von Arx, Herbert Julius. Atombombenversuche und Völkerrecht, BR, 602 

Vosburgh, John A. BN, SIPRI, SARRA against Nuclear Proliferation, 407; BR, 
Joyner, 589 ` 


: 


War, laws et: See Armed Conflicts = Conf. on fntaeisbonal Humanitarian Law 
Applicable to; Mercenaries 

War crimes: ICRC and, 56; mercenaries aa. 8145 

War damages: compensation under Austrian State Treaty for, 768; adii 1947 Peace 
Treaties; 768 

War victims. See Geneva Conventions on Protection of 

Warsaw, Convention for the Unification of Certain Rules Relating to International Trans- 
portation by Air (1929); carrier liability under, JD, 132-5, 835-6, 836-7; Guate- 
mala Protocol to, 134; Hague Conference for the revision of, 134; travaux prépara- . 
toires, 133, 836. See also Montreal (IATA) Agreement 

Warsaw Pact, and CSCE, 244, 322 

Warships, compensation for damages involving nuclear reactors on, CP, 825-6 

Webster, R. Dan. BN, Starr; 615 

Webster-Ashburton Treaty (1842), extradition under, JD, 143, 842-3 

Wengler, Wilhelm. Die Mitbestimmung und das Völkerrecht, BN, 410. 

Weser, Martha. Convention communautaire sur ‘la compétence judiciaire et l'exécution 
des décisions, BN, 198 X 

West Irian, UN acceptance’of “act of free choice” in, 700-1 a 

Western Sahara: African imperialism and, NC, 801; -General Assembly (Yem ’a) of, 
703-5; 715, 718; ICJ and, JD, 366, NC, 801, LA, 705, 709; Moroccan march on, 
711-4, 716; population of, 696-7; proposed plebiscite for, 697; resources ‘of; 704, 
715, 801; stealing of, LA, 694; Third World and, 704-6; UNGA res. on 717-8; 
UNSC consideration of, 712-4: UN visiting mission to, 707-9; US position on, 
713, 714, 718 

Western Samoa, UN supervision d£ plebiscite i in, 699 . 

Weston, Burns H. BR, Yale Studies in World Public Order, 891 

White, G. Edward and Richard Lillich. The Deliberative Process of the International 
Coùrt of Justice, LA, 28 

Whyte, John D. and William R. Lederman. Canadian Constitutional Law: Cases, 
‘Notes and Materials, BR, 886 . 

Wieczorek, Reinhard. Die Unionsprioritit im Patentrecht, BR, 603 

Wilk, Kurt., BR, Ginther, 598; Keeton’ and Schwarzenberger, 188 

Williams, J ohn S. Enforcement of Foreign oe Control hee in Domestic 
Courts, NC, 101 
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' Wison, Clifton E. BR, Case and Thomas, 881 ae 
Wi:son, Woodrow: ‘attitude toward League of Nations of; 6-7, 9, 22-3; concept of 
self-determination of, LA, 1; Fourteen Points of, 4,9, 18 ©. - 
Wamen, Inter-American and UN: Conventions on the‘ Political Rights of, CP, 341-3 
Wald Meteorological Organization (WMO),- and international aie sla standards, 
568° . 2 
Weald War I: Protecting Power eaten and, 42; self-determination and peace’ settle- ~ 
. ments for, LÁ, 1 o 
Wald War I: Austrian legal status and, 167-8; Pe Tosa syszem in, 43. = 
Wyatt, Michael, Timothy Atkeson, end Samuel Perkins. ‘H.R. 11315: The Revised: 
State-Justice par on Foreign Sovereign Immunity, LA, 298; M. Cardozo reply fo; 
555-6 . 


Yab Studies in World Public Order, BR, 891 
Yarakakis, Basil. BN, Polyviou, 898 
Yeselson, ‘Abraham and Anthony Gaglione. A Dangerous Place, The United Nations as 
a Weapon in World Politics, BR, 595 » ! 
_Yorng, Richard. BN, Shihata,.414 
Yuzoslavia: claims agreement with Austria, 772-3; and CSCE, 253, T 267, 269; 
“German confiscation: of próperty in, during Wn War II, JD, 838-9 


Zacdin, Ralph. BR, Comcabau, 385 ` 

Zamora, Gutierrez and Ignacio Gomez Palacio. . Analisis de la Ley de Inversion Extra- 
jera en Mexico, BR, 176 k i 

Zaphirou, George A, BR, International Law Tomorrow, 372 

Zenanek, Karl. BR, Oehlinger, 859; Simma, 168 

Zicnism, UNGA res. (3379) on, 470 

Zorgbibe, Charles. La Guerre Civile, BN, 196 


Legal Pluralism | 
An Introduction to Colonial and Neo-colonial Laws 


M. B. HOOKER. O Using a multidisciplinary approach, the 
author describes the legal systems of states which have had 
imposed or have adopted Western laws while retaining 
Indigenous law. He notes that plural legal systems are the 
norm rather that the exception and, despite political and 
economic pressures, have shown great vitality as working 
Institutions. 


1976 €24 pp. $37.50 


The British Year Book of International Law 


1972-1973 
Forty-Sixth Year of Issue 


Edited by SIR HUMPHREY WALDOCK and R. Y. JENNINGS. 
This collection of commentary of significant events and 
recent work in International law includes a short biography 
of Clarence Wilfred Jenks, late director of the International 
Labour Organization, and a review of his work. Book reviews 
and an index supplement the volume. (Royal Institute 

of International Affairs) 


1975 - §98 pp.; plate $81.00 


The Personal Laws of Malaysia 
An Introduction 


M. B. HOOKER. C] Written from the viewpoint of a lawyer and 
designed to assist law students and attorneys, this 

book provides an introduction to the personal laws of Malaysia 
—laws which developed as a result of the policy of the 

British colonial courts In administering the law with some 


regard for the customs and religions of their inhabitants. a 
(East Asian Historical Monographs) 7 
1976 312 pp. $20.25 


Chinese Labour Under British Rule 
A Critical Study of Labour Relations and Law in 
Hong Kong 


JOE ENGLAND and JOHN REAR. ( Drawing upon extensive 
interviews with Hong Kong residents, this study discusses _ 
industrial relations law and practice in this British colony and 
analyzes the political, geographical, soclal and economic 
factors fundamental to their understanding. (East Asian 
Social Science Monographs) 


1975 400 pp.; 21 tables; 16 illus. $16.50 


Family Law and Litigation in Basotho 
Society 


SEBASTIAN POULTER. [] This examination of over three 
hundred family litigation cases provides the first detailed and 
systematic account of the customary family law of the 

Basotho, analyzing the guiding principles and rules of Sesotho 
family law and Illustrating its adaptation and development. 


1976 410 pp.; 11 tables $30.00 





Prices are subject to change. 








DW) OXFORD UNIVERSITY PRESS 
\/ | 200 MADISON AVENUE 
NEW YORK, N.Y. 10016 






New from 
Columbia 


PUBLIC PAPERS OF THE SECRETARIES-GENERAL | 
OF THE UNITED NATIONS 


_ANDREW W. CORDIER and WILDER FOOTE, Editors 
Volume 6: U Thant, 1961-1964 


“The Public Papers’ series -is not only a unique and indispensable 
guide to the history of the United Nations but also reflects a whole 
range of international politics in the postwar era.’’—-Judge Philip C. 
Jessup, International Court of Justice 


Among the events recounted in this sixth volume in the series—the 
first on the term, of U Thant—are the United Nation’s intervention 
in the 1962 Cuban missile crisis, the liquidation of the costly Congo 
Operation, and Thant’s role in promoting the controversial UN~bond 
issue which eased the financial strain which threatened to force the 
organization into iaie i $27.50 


COLUMBIA UNIVERSITY PRESS 


Address for orders: 
136 South Broadway, Irvington, New York 10533 
















Cumulative Index to | 
American Journal of International Law 


and Proceedings of ASIL 1961-1970 


Regulat BUCO acis kkig sieve eran ns oo es See hee es a aaa. Bel 
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PLEASE PLACE YOUR ORDER NOW 


American Journal of International Law 
- 2223 Massachusetts Avenue, N.W. 
Washington, D. C. 20008 


Please enter an order for : 5 Cony c0 copies of the Cumulative Index to AJIL 
and the ASIL Proceedings for the years 1961-1970. 
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Die OECD - Organisation fiir 
Wirtschaftliche Zusammenarbeit — 
und Entwicklun GS 


Die OECD — eine der OSA iiberrégionalen Wirtschaftsorganisationen der Nach- 
kriegszeit — hat in der bisherigen wissenscheftlichen Literatur noch keine zusammen- 
hängende Darstellung von Gewicht erfahren. Die Verfasser haben diese Lücke durch 
eine alle wichtigen Aspekte dieses zwischenstaatlichen Verbandes einbeziehende Studie 
geschlossen. Sie stützt sich hierbei auf eiùe Reihe von Abhandlungen, die Professor 
Dr. H. J. Hahn, Inhaber des Lehrstuhls für Staats- und Völkerrecht der Universitat 


Würzburg, als langjähriger Justitiar der OECD und unmittelbarer Sachkenner Rechts- ' 


fragen der OECD widmete. Das Buch enthält dabei keine bloße Kompilation früherer 
Schriften, sondern eine umfassende Behandlung der OECD'und ihrer Rechtsordnung, 
die von Dr. Albrecht Weber, Assistent am genannten Lehrstuhl, überarbeitet und auf 
den neuesten Stand gebracht wurde. Die Beschreibung umfaßt die Vorgeschichte der 


OECD, ihren Vorläufer OEEC, die Griindungsgeschichte der Organisation, schildert — 


` rechtliche Grundordnung und Ausgestaltung der Sachaufgaben, das Dienstrecht und die 
vélkerrechtliche Stellung der Organisation. Besonderes Gewicht ist auf die Darstellung 
des Wirtschaftsrechts gelegt, das vor allem durch Beobachtung, Koordination und be- 
richtigende Aufsicht der mitgliedstaatlichen Politiken wichtige Erfolge buchen, konnte. 


Auch hier beschließt eine vilkerrechtliche Analyse der Systematik des Wirtschaftsrechts~ 


die Darstellung. Schließlich ist der jüngsten Entwicklung im Rahmen der OECD, die 


durch die Energiekrise geprägt ist, Rechnung getragen. Die Gründung der Internatio- | 


nalen Energieagentur und des Finanziellen Beistandsfonds machen den Aufgabenwan- 
del in der Wirtschaftsgeschichte der OECD, aber auch ihre künftige Rolle in der Welt- 
wirtschaft, deutlich. Ein Anhang enthält eine ASAE EE der wichtigsten Texte 
des Rechts von PEE und OECD. 
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1976, 443 Seiten, 15,3 x 22,7 cm, Salesta geb., 110,- DM 
ISBN 3 7890 0188 0, Schriftenreihe Europäische Wirtschaft, Band 44 


Nomos Verlagsgesellschaft 
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‘International Latu Perspective 


To ihe acclaim of international lawyers and scholars world- 
wide, International Law Perspective is a timesaving and highly 
informative monthly report available to all those who are . 
interested and concerned with current developments in inter- 
national law within the United States. Each issue selects, 
summarizes, and highlights the important and interesting _ 
occurrences in the Congress, the courts, the legal periodicals, | 

` and other notable sources. All monthly issues are ‘sent by 
first-class mail. i 
| 


Subscription for 12 issues: U.S. & Canada, $36.00; Foreign, $40.00 ` 


Make check payable to: International. Law Perspective 


927 15th Street, N.W, 
Washington, D.C. 20005 





THE LAW OF THE SEA: 
U.S. INTERESTS. AND ALTERNATIVES | 


_ Edited by Ryan C. Amecher and Richard James Sweeney 


The volume presents a broad spectrum of views on the negotiations on the | 
law of the sea which were held in the late spring of 1975 in Geneva. The volume 
is divided into three parts: U.S. interests in the law of the sea negotiations; a 
review of the Third UN Conference on the Law of the Sea and possible alterna- 
tives to a law-of the sea treaty; and a report on the Geneva negotiations. The 
work contains the edited proceedings of a February 1975 conference spon- 
sored jointly by the American Enterprise Institute and the U.S. Treasury. 

196 pages cloth, $9.00; paperback, $4.00 


To sider: sendthisto | l ae 
American Enterprise Institute for Public Policy Research | 
Dept. G _ 1150 Seventeenth St, N.W. Washington, D.C. 20036 
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Yale Studies 
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World Public Order 


A new journal devoted to policy-oriented studies in inter- 
national law. 


Published semiannually, fall and spring, by Yale Studies in World 
Public Order, Box 2102, Yale Station, New Haven, Conn. 06520. 


Subscription rates: $10.00 per year in the United States, Canada and 
Mexico; overseas: $12.00. Student rates: $7.00 per year in the 
United States, Canada and Mexico; overseas: $8.00. Single copies 
$5.00. Back issues available on Yale Studies in, World Public 
Order. 


Previous issues include the following: 


Vol. I Suzuki, Tke New Heaven Sckool of International Law: An Invita- 

tion to a Policy-Oriented Jurisprudence | 

Colby, The Developing International Law on | Gathering and Shar- 
ing Security Intelligence 

Chilstrom, Humanitarian Intervention under Cinemo Inter- 
national Law: A Policy-Oriented Approach 

Paust, An International Structure for Implementation of the 1949 
Geneva Conventions: Needs and Function Analysis 


Vol. II McDougal, Lasswell & Chen, Non-Conforming Political Opinion 
No. 1 and Human Kehtis: Transnational Protection against Discrimi- 
nation 
Schneider, State Responsibility for Environmental Protection and 
Preservation: Ecological Units and a Fragmented World Order 
Hudes, Towards a New International Economic Order 


Vol. II Burke, Contemporary Law of the Sea: Transportation, Communica- 
No. 2 tion and Flight 


Shockey, Enforcement in United States Courts of the United Na- 
tions Council for Namibia’s Decree on Natural Resources 








LA GIURISPRUDENZA ITALIANA 
IN MATERIA INTERNAZIONALE 


(Decisions of the Italian Courts on International Matters) 
First Series: 1861-1890 l 


Reported under 


the direction of Francesco 


Capotorti, Giuseppe Sperduti and Piero Ziccardi 


Section A: 

La giurisprudenza di diritto internazionale. 
(Judicial decisions in the field of Inter- 
rational Law) 

2 vols., XLII-1740 pp.—L. 45.000 


Section C: 


La giurisprudenza di diritto processuale 
civile internazionale. 


(Judicial decisions in the feld of Inter- ` 


national Civil Prócedure) . 
' 8 vols., CXIV-2650 pp.—L. 70.000 


Section E: 


Section B: 


La giurisprudenza di diritto internazionale 


privato. l . 

(judicial decisions in the field of Private 
International Law) E 
2 vols., XLIV-1320 pp.—L. 36.000 


| Section D: 


La giurisprudenza di diritto penale inter- 


5 


nazionale, 


(Judicial decisions in the field of Inter- 
national Criminal Law : 


1 vol, XLIV-540 pp.—L. 15.000 


We 0G La giurisprudenza di diritto amministra- 
: tivo -e tributario internazionale 


7 (Judicial decisions >in the field of Inter- 
` national Administrative and Tax Law) 


2 vols., LII-1270 pp.—L. 35.000 


Reduced price for the whole series L. 180.000 


The aim of this work is to collect-and systematically classify the whole body of . 
_ decisions of the Italian Courts on international matters from 1861, the year of Italy's 
Unity, up to the present. `The series covering the first thirty years, naw published, will 
scon be followed by a second series, already in preparation, which covers the period 
1881-1920, Thereafter other series completing the planned work are to be published. 
An oeat feature of the Reports is that the entire texts of the judgments have 
been published in order to avoid- the imperfections associated with the practice of di- 
-gesting decisions. In the Reports, passages regarding international matters have been 
typographically indicated (wide margins, italics} and have been numerically connecizd . ` 
_ to the systematic index. i 
The index is the key to the Report. It provides a comprehensive view of the various ` 
aspects of the international matters referred to by the decisions and identifies develop- 
m=2nt trends in each of them. Main entries have been divided into several subentries so 
that each judgment, has been succinctly and properly defined. Cross-references make 
consultation easy and indicate the connections between the different problems. ` 
' Jn addition to the systematic index, three other indexes facilitate the reader's work: 
the. index of the parties to the cases; the chronological index; the Courts’ index. Refer- 
ences, where appropriate, to doctrinal notes {comments by distinguished jurists), as. 
well as references to law journals where the judgments were published, are reported in - 
the chronological index. | l 
Finally, since each section is wholly autonomous, it is not necessary to buy- the 
complete work. Sections may be purchased separately. 
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New from ABC-Clio 





Treaty Profiles 


World Treaty Index and Treaty Profiles, compiled and authored by 
Peter H. Rohn, head of the Treaty Research Center at the University 
of Washington, offer both an accurate reference tool and a signifi- 
cant See of treaty trends in the context of contemporary re- 
search. 


Covering the period ca. 1920-1970, the five-volume World Treaty 
Index combines the two major international sources (the League o 
Nations Treaty Series and the United Nations Treaty Series} and 42 
national treaty collections in one reference system. The index cites 
approximately 23,000 international treaties. — 


Treaty Profiles, based on the same computerized data bank, is the 
companion volume to the World Tr2aty Index. It is designed for 
researchers in international law and international relations. Using 
a new approach,Peter Rohn quantitatively analyzes the treaty-making 
behavior of the international community from 1945-1965. The “pro- 
file” of each country and organization appears in a standard format 
which lists the top thirty treaty partners, regional groups, time trends, 
topical data, registration frequency, re iance on international organi- 
zations, and statistical data which facilitate cross-national and cross- 
regional comparisons. 


$375.00. Six-volume set—includes Treaty Profiles. 
ISBN 0-87436-132-X 


$30.00. Additional copies of Treaty Profiles. 
ISBN 0-87436-131-1. 
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DECLASSIFIED DOCUMENTS 
REFERENCE SYSTEM 


A review in The Booklist’s “Reference & Subscription Books Reviews” Feb. 15, 

1976 pp 875-876. 

We quoe the concluding paragraph of the 1300 word review. 

“For larc e academic and public libraries whose patrons do extensive research in subjects in which the 
governreent may have a controlling interest, the Declassified Documents Quarterly Catalog and its Index 
will provde access to materials heretofore unavailable and even unknown, although their existence may 
have bean assumed or suspected. In the expectation that future issues will appear and that coverage will 
expand the Declassified Documents Quarterly Catalog with its Cumulative Subject index is recom- 
mendec for these large libraries or any library whose patrons require access to this type of information.” 


An aricle in the Fall, 1975 issue of RQ. We quote from the regular “U.S. Government 
Documents” column by Dr. Joe Morehead, pp 63-64. 


. . urdoubtedly the most talked-about documents publishing event of the year. . . .a reference service 
that corsists of three basic components: a quarterly catalog in hard copy; a cumulative subject index to 
me quarterly catalog, also in hard copy; and microfiche sets containing the full text of the documents.” 

. Tue quarterly catalog and the cumulative subject index have lucid explanations of how to use the 
hard cozy tools to get to the microfiche.” 

. Our post-World War II history has been tumultuous; now libraries have a chance to subscribe to the 
system 30 that student, scholar, and interested layperson alike may benefit from these hitherto inaccess- 
ible macerials.” 

“| have nad an opportunity to peruse a number of the documents now availabie in full text on the micro- 
fiche. Tey are, beyond peradventure, of stunning significance in the analysis, evaluation, and interpre- 
tation (or re-interpretation) of policymaking at the highest levels of government.” 
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Please record our order for: 1975 1976 
C] Annual Subscription — Catalogs, Indexes & Microfiche ......... cece eee ees $560 $560 
[0 Annval Catalogs and Index volumes only 2.0.0.0... ccc cee eee cette neee $285 $285 


C] Standing order for future annual subscriptions 


C Retrespective Collection (excludes all of above) microfiche plus 
Abstacts and indexvolimes 1.0... 00. cece crc en secs eter cece recereeneceueesrenveees $1845 


[] The Somplete DECLASSIFIED DOCUMENTS REFERENCE 
SYSTEM (1975, 1976 and Retrospective) including all tems 
listed above, (save $110) ................ Pe re ee ee ee $2765 


L Send us your free brochure and sample copies of Declassified 
Docaments News. 


Name 


